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Disciplinary Rules and Procedures Committee
Meeting of September 19, 2019
Atlanta, Georgia

MINUTES

Chair John Haubenreich called the meeting to order at 12:30 p.m

Attendance:

- John G. Haubenreich, David Lipscomb, H. Michael Bagley (phone), Paul
T. Carroll, II (phone), Patrick H. Head, R. Javoyne Hicks, William D. James, Edward B.
Krugman, David N. Lefkowitz (phone), Patrick E. Longan, Jabu M. Sengova (phone), Roy M.
Sobelson, R. Gary Spencer, and Hon. Paige Reese Whitaker.

Staff: Paula J. Frederick, William D. NeSmith, III, Jenny K. Mittelman, and Kathya S. Jackson.

Guests: Ben Greer, ITILS Chair, Wilmer “Buddy” Parker, Laurel Terry (phone), Ellyn Rosen
(phone) Philip Whit Engle (phone)

Approval of Minutes:
The Committee approved the Minutes from the June 6, 2019 meeting.

Informational Item:

ideration of Rules
David Lipscomb reported that the Executive Committee considered the Committee’s proposed
revision to Rules 1.0(e) and 8.4(b) (definition of “conviction”) but declined to approve the
proposal. Chair Haubenreich suggested additional amendments to make the definition consistent
in both rules. The Committee agreed to review his proposed revisions to Rules 1.0(¢) and 8.4(b)
at its next meeting.

David Lipscomb reported that the Executive Committee approved all of the other proposals from
the Committee’s January and June meetings.

Action Items:
Rule 1.2

The Committee voted to amend section (d) and add section (e) to allow Georgia lawyers to
provide advice to clients regarding Georgia’s Hope Act, which will allow cannabis production in

the state.
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Ben Greer and other representatives from the International Trade in Legal Services Committee
presented their proposal to add language to Rule 1.2 to help combat money laundering. After
discussion the Committee voted to amend comment 9 to address ITILS’s request.

The Committee voted to change Consumer Assistance Program to Client Assistance Program in
Rules 4-202, 4-204, 4-221.1, 4-222 and 4-224.

Rule 4-228
The Committee voted to amend section (h) and add section (k) to address fees and costs incurred

by recetvers.

Bar Counsel will email proposed changes to Rules 1.0, 9.3, 4-202, 4-203, 4-204, 4-204.1, 4-
204.3, 4-208.2, 4-208.4, 4-222, 4-223, 4-224, and Client Security Fund Rule 10-106 for review
The Committee will discuss the changes at its next meeting.

The next meeting will be in January 2020.

Revisions as approved:

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER

a.

Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning
the scope and objectives of representation and, as required by Rule 1.4, shall consult
with the client as to the means by which they are to be pursued. A lawyer may take such
action on behalf of the client as is impliedly authorized to carry out the representation. A
lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea
to be entered, whether to waive jury trial and whether the client will testify.

A lawyer's representation of a client, including representation by appointment, does not
constitute an endorsement of the client's political, economic, social or moral views or
activities.

A lawyer may limit the scope and objectives of the representation if the limitation is

reasonable under the circumstances and the client gives informed consent.

d. A plas pro ph (e). a lawyer shall not counsel a client to engage in

conduct that the lawyer knows is criminal or fraudulent, nor knowingly assist a client in
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such conduct, but a lawyer may discuss the legal consequences of any proposed course
of conduct with a client and may counsel or assist a client to make a good faith effort to

determine the validity, scope, meaning or application of the law.

Georeia or anplicable law. even if  h conduct would be crimi under other
law. provided that the lawver counsels the client about the Jeeal co ences of the
client’spro  ed ¢ of conduct.

The maximum penalty for a violation of this rule is disbarment

Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes
to be served by legal representation, within the limits imposed by law and the lawyer's
professional obligations. The decisions specified in paragraph (a), such as whether to
settle a civil matter, must also be made by the client. See Rule 1.4 (a) (1) for the lawyer's
duty to communicate with the client about such decisions. With respect to the means by
which the client's objectives are to be pursued. the lawyer shall consnlt with the client as
required by Rule 1.4 (a) (2) and may take such action as is impliedly authorized to carry

out the representation.

[2] On occasion, however, a lawyer and a client may disagree about the means to be
used to accomplish the client's objectives. Clients normally defer to the special
knowledge and skill of their lawyer with respect to the means to be used to accomplish
their objectives, particularly with respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client regarding such questions as the expense
to be incurred and concern for third persons who might be adversely affected. Because
of the varied nature of the matters about which a lawyer and client might disagree and
because the actions in question may implicate the interests of a tribunal or other persons,
this rule does not prescribe how such disagreements are to be resolved. Other law,

however, may be applicable and should be consulted by the lawyer. The lawyer should
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also consult with the client and seek a mutually acceptable resolution of the
disagreement. If such efforts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from the representation. See Rule
1.16 (b) (4). Conversely, the client may resolve the disagreement by discharging the

lawyer. See Rule 1.16 (a) (3).

[3] At the outset of a representation, the client may authorize the lawyer to take specific
action on the client's behalf without further consultation. Absent a material change in
circumstances and subject to Rule 1.4, a lawyer may rely on such an advance

authorization. The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suflering from diminished capacity, the

lawyer's duty to abide by the client's decisions is to be guided by reference to Rule 1.14.

Independence from Client's Views or Activities
[5] Iegal representation should not be denied to people who are unable to afford legal
services. or whose cause is controversial or the subject of popular disapproval. By the

same token, representing a client does not constitute approval of the client's views or

aclivities

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with
the client or by the terms under which the lawyer's services are made available to the
client. When a lawyer has been retained by an insurer to represent an insured, for
example, the representation may be limited to matters related to the insurance coverage.
A limited representation may be appropriate because the client has limited objectives for
the representation. In addition, the terms upon which representation is undertaken may
exclude specific means that might otherwise be used to accomplish the client's
objectives. Such limitations may exclude actions that the client thinks are too costly or

that the lawyer regards as repugnant or imprudent.

DRPC 9-19-19 Minutes



[7] Although this rule affords the lawyer and the client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for
example, a client's objective is limited to securing general information about the Jaw the
client needs in order to handle a common and typically uncomplicated legal problem, the
lawyer and client may agree that the lawyer's services will be limited to a brief telephone
consultation. Such a limitation, however, would not be reasonable if the time allotted
was not sufficient to yield advice upon which the client could rely. Although an
agreement for a limited representation does not exempt a lawyer from the duty to
provide competent representation, the limitation is a factor to be considered when
determining the legal knowledge. skill, thoroughness and preparation reasonably

necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer's representation of a client must accord with the

Georgia Rules of Professional Conduct and other law. See, e.g., Rules 1.1. 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to
commit a crime or fraud. Al

e See ala the
byi  rine the obvious. This prohibition, however, does not preclude the lawyer from
giving an honest opinion about the actual consequences that appear likely to result from
a client's conduct. Nor does the fact that a client uses advice in a course ot action that is
criminal or fraudulent of itself make a lawyer a party to the course of action. There is a
critical distinction between presenting an analysis of legal aspects of questionable
conduct and recommending the means by which a crime or fraud might be committed

with impunity.

[10] When the client's course of action has already begun and is continuing, the lawyer's
responsibility is especially delicate. The lawyer is required to avoid assisting the client,
for example, by drafting or delivering documents that the lawyer knows are fraudulent or

by suggesting how the wrongdoing might be concealed. A lawyer may not continue
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assisting a client in conduct that the lawyer originally supposed was legally proper but
then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the
representation of the client in the matter. See Rule 1.16 (a). In some cases, withdrawal
alone might be insufficient. It may be necessary for the lawyer to give notice of the fact
of withdrawal and to disaftirm any opinion, document, affirmation or the like. See Rule

4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations

in dealings with a beneficiary.

[12] Paragraph (d) applies whether or not the defrauded party is a party to the
transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal
or fraudulent voidance of tax liability, Paragraph (d) does not preclude undertaking a
criminal defense incident to a general retainer for legal services to a lawlul enterprise.
The last clause of paragraph (d) recognizes that determining the validity or interpretation
of a statute or regulation may require a course of action involving disobedience of the

statute or regulation or of the interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Georgia Rules of Professional Conduct or other law or if
the lawyer intends to act contrary to the client's instructions, the lawyer must consult

with the client regarding the limitations on the lawyer's conduct. See Rule 1.4 (a) (5).

Rule 4-202. Receipt of Grievances; Initial Review by Bar Counsel

(a) Grievances shall be filed in writing with the Office of the General Counsel of the State Bar
of Georgia. In lieu of a Memorandum of Grievance the Office of the General Counsel may begin
an investigation upon receipt of an Intake Form from the Assistance Program. All
grievances must include the name of the complainant and must be signed by the complainant.

(b) The Office of the General Counsel may investigate conduct upon receipt of credible

information from any source after notifying the respondent lawyer and providing a written
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description of the information that serves as the basis for the investigation. The Office of the
General Counsel may deliver the information it obtains to the State Disciplinary Board for initiation
of a grievance under Rule 4-203 (2).

(¢)  The Office of the General Counsel shall be empowered to collect evidence and information
concerning any grievance. The screening process may include forwarding a copy of the grievance
to the respondent in order that the respondent may respond to the grievance.

(d)  The Office of the General Counsel may request the Chair of the State Disciplinary Board to
issue a subpoena as provided by OCGA § 24-13-23 requiring a respondent or a third party to
produce documents relevant to the matter under investigation. Subpoenas shall be enforced in the
manner provided at Rule 4- 221 (c).

(e)  Upon completion of its screening of a grievance, the Office of the General Counsel shall be
empowered to dismiss those grievances that do not present sufficient merit to proceed. Rejection
of such grievances by the Office of the General Counsel shall not deprive the complaining party of
any right of action he might otherwise have at law or in equity against the respondent.

(£) Those grievances that appear to allege a violation of Part IV, Chapter 1 of the Georgia Rules
of Professional Conduct may be forwarded to the State Disciplinary Board pursuant to Bar Rule 4-
204. In lieu of forwarding a matter to the State Disciplinary Board, the Office of the General
Counsel may refer a matter to the Consumer Assistance Program so that it may direct the

complaining party to appropriate resources.

Rule 4-204. Investigation and Disposition by State Disciplinary Board-Generally

(a)  Each grievance that presents sufficient merit to proceed may be referred with a Notice of
Investigation to the State Disciplinary Board for investigation and disposition in accordance with
its rules. The Clerk of the State Disciplinary Boards shall assign a lawyer member of the State
Disciplinary Board to be responsible for the investigation. The Office of the General Counsel shall
simultaneously assign a staff investigator to assist the State Disciplinary Board member with the
investigation. If the investigation of the State Disciplinary Board establishes Probable Cause to
believe that the respondent has violated one or more of the provisions of Part IV, Chapter 1 of these
rules, it shall:

(1)  issue a Formal Letter of Admonition,
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(b)

(2)  issue a Confidential Reprimand,
(3)  issue a Notice of Discipline;
(4)  refer the case to the Supreme Court of Georgia for hearing before a Special Master

and file a formal complaint with the Supreme Court of Georgia, all as hereinafter provided;

or

(5)  refer a respondent for evaluation by an appropriate medical or mental health
professional pursuant to Bar Rule 4-104 upon the State Disciplinary Board’s determination
that there is cause to believe the lawyer is impaired.

All other cases may be either dismissed by the State Disciplinary Board or referred to the
Consumer— ssistance Program so that it may direct the complaining party to

appropriate resources.

The primary investigation shall be conducted by the member of the State Disciplinary Board

responsible for the investigation, assisted by the staff of the Office of the General Counsel, upon

request of the State Disciplinary Board member. The Board of Governors of the State Bar of

Georgia shall fund the Office of the General Counsel so that the Office of the General Counsel will

be able to adequately investigate and prosecute all cases.

Rule 4-221.1 Confidentiality of Investigations and Proceedings

©

The Office of the General Counsel may reveal confidential information to the following

person if it appears that the information may assist them in the discharge of their duties:

9 The Assistance Program;

Rule 4-222. Limitation

(a)

No proceeding under Part IV, Chapter 2, shall be brought unless a Memorandum of
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Grievance or a Censumer-Client Assistance Program referral form has been received at the State
Bar of Georgia headquarters or instituted pursuant to these rules within four years after the
commission of the act; provided, however, this limitation shall be tolled during any period of time,
not to exceed two years, that the offender or the offense is unknown, the offender’s whereabouts
are unknown, or the offender’s name is removed from the roll of those authorized to practice law
in this state.

(b)  Referral of a matter to the State Disciplinary Board by the Office of the General Counsel

shall occur within 12 months of the receipt of the Memorandum of Grievance at the State Bar of

Georgia headquarters or institution of an investigation.



Rule 4-224. Expungement of Records

63 A lawyer may respond in the negative when asked if he has ever been professionally
disciplined or determined to have violated any professional disciplinary rules if all grievances filed
against the lawyer have either been referred to the Assistance Program,

dismissed, or dismissed with a letter of instruction.

Rule 4-228-Receiverships

(h) Professional Liability Insurance:

Onby-
as u el tain errors-and-emissionsan Brrors & Omissions
insurance;oF other-  ropr RSHEaRee-may-be
LOCRIVEL,
(k) St G
[f'alawyer who is an et _of the St orgia is appointed as receiver of an Absent
f.avever’s client files. State Bar upon motion may request that the Suoreme Court of Georgia
be
id in full for rei to

the pesitionp ¢ of reeetverlaw le
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The views expressed herein have not been approved by the House of Delegates
or the Board of Governors of the American Bar Association and, accordingly,
should not be construed as representing the policy of the American Bar
Association.

101

REPORT
LAWYER ADVERTISING RULES FOR THE 21t CENTURY

I. Introduction

The American Bar Association is the leader in promulgating rules for regulating the
professional conduct of lawyers. For decades, American jurisdictions have adopted
provisions consistent with the Model Rules of Professional Conduct, relying on the ABA’s
expertise, knowledge, and guidance. In lawyer advertising, however, a dizzying number
of state variations exist. This breathtaking variety makes compliance by lawyers who seek
to represent clients in multiple jurisdictions unnecessarily complex, and burdens bar
regulators with enforcing prohibitions on practices that are not truly harmful to the public.?
This patchwork of advertising rules runs counter to three trends that call for simplicity and
uniformity in the regulation of lawyer advertising.

First, lawyers in the 21st century increasingly practice across state and
international borders. Clients often need services in multiple jurisdictions. Competition
from inside and outside the profession in these expanded markets is fierce. The current
web of complex, contradictory, and detailed advertising rules impedes lawyers’ efforts to
expand their practices and thwart clients’ interests in securing the services they need.
The proposed rules will free lawyers and clients from these constraints without
compromising client protection.

Second, the use of social media and the Internet—including blogging, instant
messaging, and more—is ubiquitous now.2 Advancing technologies can make lawyer
advertising easy, inexpensive, and effective for connecting lawyers and clients. Lawyers
can use innovative methods to inform the public about the availability of legal services.
Clients can use the new technologies to find lawyers. The proposed amendments will
facilitate these connections between lawyers and clients, without compromising
protection of the public.

1 Center for Professional Responsibility Jurisdictional Rules Comparison Charts, available at:

2 See Association of Professional Responsibility Lawyers 2015 Report of the Regulatioﬁ of Lawyer
Advertising Committee (2015) [hereinafter APRL 2015 Report],

15 uthch . at18-19 (“According to a Pew Research Center 2014 Social Media
Update, for the 81% of American Adults who use the Internet: 52% of online adults now use two or more
social media sites; 71% are on Facebook; 70% engage in daily use; 56% of all online adults 65 and older
use Facebook; 23% use Twitter; 26% use Instagram; 49% engage in daily use; 53% of online young

adults (18-29) use Instagram; and 28% use Linkedin.").
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e Combine provisions on false and misleading communications into
Rule 7.1 and its Comments.

e Consolidate specific provisions on advertising into Rule 7.2,
including requirements for use of the term “certified specialist’.

e Permit nominal “thank you” gifts under certain conditions as an
exception to the general prohibition against paying for
recommendations.

o Define solicitation as “a communication initiated by or on behalf of a
lawyer or law firm that is directed to a specific person the lawyer
knows or reasonably should know needs legal services in a particular
matter and that offers to provide, or reasonably can be understood
as offering to provide, legal services for that matter.”

e Prohibit live, person-to-person solicitation for pecuniary gain with
certain exceptions.

e Eliminate the labeling requirement for targeted mailings but continue
to prohibit targeted mailings that are misleading, involve coercion,
duress or harassment, or that involve a target of the solicitation who
has made known to the lawyer a desire not to be solicited.

lil. Discussion of the Proposed Amendments
A. Rule 7.1: Communications Concerning a Lawyer’s Services

Rule 7.1 remains unchanged; however, additional guidance is inserted in
Comment [2] to explain that truthful information may be misleading if consumers are led
to believe that they must act when, in fact, no action is required. New Comment [3]
provides that communications that contain information about a lawyer's fee must also
include information about the client’s responsibility for costs to avoid being labeled as a
misleading communication.

In Comment [4], SCEPR recommends replacing “advertising” with
‘communication” to make the Comment consistent with the title and scope of the Rule.
SCEPR expands the guidance in Comment [4] by explaining that an “unsubstantiated
claim” may also be misleading. SCEPR also recommends in Comment [5] that lawyers
review Rule 8.4(c) for additional guidance.

Comments [6] through [9] have been added by incorporating the black letter
concepts from current Rule 7.5. Current Rule 7.5(a) restates and incorporates Rule 7.1,
and then provides examples of misleading statements. SCEPR has concluded that Rule
7.1, with the guidance of new Comments [6] through [9], better addresses the issues.

B. Rule 7.2: Communications Concerning a Lawyer’s Services: Specific
Rules

_13_
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. In provision 7.2(d) [formerly subdivision (c)] the term “office
address” is changed to “contact information” to address technological advances on how
a lawyer may be contacted and how advertising information may be presented. Examples
of contact information are added in hew Comment [12]. All “communications” about a
lawyer’'s services must include the firm name (or lawyer's name) and some contact
information (street address, telephone number, email, or website address).

Chanaes to e Comments: Statements in Comments [1] and [3] justifying lawyer
advertising are deleted. Advertising is constitutionally protected speech and needs no
additional justification. These Comments provide no additional guidance to lawyers.

New Comment [2] explains that the term “recommendations” does not include
directories or other group advertising in which lawyers are listed by practice area.

New language in Comment [3] clarifies that lawyers who advertise on television
and radio may compensate “station employees or spokespersons” as reasonable costs
for advertising. These costs are well in line with other ordinary costs associated with
advertising that are listed in the Comment, i.e. “employees, agents and vendors who are
engaged to provide marketing or client development services.”

New Comment [4] explains what is considered nominal, including ordinary social
hospitality. It also clarifies that a gift may not be given based on an agreement to receive
recommendations or to make future recommendations. These small and token gifts are
not likely to result in the harms addressed by the rule: that recommendation sources might
interfere with the independent professional judgment of the lawyer, interject themselves
into the lawyer-client relationship, or engage in prohibited solicitation to gain more
recommendations for which they might be paid.

Comment [6] continues to address lawyer referral services, which remain limited
to qualified entities approved by an appropriate regulatory authority. Description of the
ABA Model Supreme Court Rules Governing Lawyer Referral Services is omitted from
Comment [6] as superfluous.

The last sentence in Comment [7] is deleted because it is identical to the second
sentence in Comment [7] (‘Legal services plans and lawyer referral services may
communicate with the public, but such communication must be in conformity with these
Rules.”) (Emphasis added.).

C. Rule 7.3: Solicitation of Clients

The black letter of the current Rules does not define “solicitation;” the definition is
contained in Comment [1]. For clarity, a definition is added as new paragraph (a). The
definition of solicitation is adapted from Virginia's definition. A solicitation is:

5
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Committee on Professional Discipline’s suggestion to review both Oregon’s rules and
Washington State’s proposed rules, which do not require such labeling, SCEPR has
concluded that the requirement is no longer necessary to protect the public. Consumers
have become accustomed to receiving advertising material via many methods of paper
and electronic delivery. Advertising materials are unlikely to mislead consumers due to
the nature of the communications. SCEPR was presented with no evidence that
consumers are harmed by receiving unmarked mail solicitations from lawyers, even if the
solicitations are opened by consumers. If the solicitation itself or its contents are
misleading, that harm can and will be addressed by Rule 7.1's prohibition against false
and misleading advertising.

The statement that the rules do not prohibit communications about legal services
authorized by law or by court order is moved from Comment [4] of Rule 7.2 to new
paragraph (d) of Rule 7.3.

Amendments were made to Rule 7.3(e) to make the prohibition language
consistent with the solicitation prohibition and to reflect the reality that prepaid and group
legal service plans enroll members and sell subscriptions to wide range of groups. They
do not engage in solicitation as defined by the Rules.

New Comment [8] to Rule 7.3 adds class action notices as an example of a
communication that is authorized by law or court order.

IV. SCEPR’s Process and Timetable

The amendments were developed during two years of intensive study by SCEPR,
after SCEPR received a proposal from the Association of Professional Responsibility
Lawyers (APRL) in 2016.° Throughout, SCEPR’s process has been transparent, open,
and welcoming of comments, suggestions, revisions, and discussion from all quarters of
the ABA and the profession. SCEPR’s work included the formation of a broad-based
working group, posting drafts for comment on the website of the Center for Professional
Responsibility, holding public forums at the Midyear Meetings in February 2017 and
February 2018, conducting a webinar in March 2018, and engaging in extensive outreach
seeking participation and feedback from ABA and state entities and individuals.8

5 APRL’s April 26, 2016 Supplemental Report can be accessed here:
ar

8 Written comments were receivéd through the CPR website. SCEPR studied them all. Those comments
are available here:

_15_
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On February 3, 2017 SCEPR hosted a public forum at the ABA 2017 Midyear
Meeting to receive comments about the APRL proposals. More than a dozen speakers
testified, and written comments were collected from almost 20 groups and individuals.®

C. Working Group Meetings and Reports — 2017

In January 2017, SCEPR’s then chair Myles Lynk appointed a working group to
review the APRL proposals. The working group, chaired by SCEPR member Wendy Wen
Yun Chang, included representatives from Center for Professional Responsibility (‘CPR”)
committees: Client Protection, Ethics and Professional Responsibility, Professional
Discipline, Professionalism, and Specialization. Liaisons from the National Conference of
Bar Presidents, the ABA Solo, Small Firm and General Practice Division, NOBC, and
APRL were also appointed.

Chang provided SCEPR with two memoranda summarizing the various
suggestions received for each advertising rule and, where applicable, identified
recommendations from the working group.

D. SCEPR December 2017 Draft

After reviewing the Chang memoranda and other materials SCEPR drafted
proposed amendments to Model Rules 7.1 through 7.5, and Model Rule 1.0 (terminology),
which were presented to all ABA CPR Committees at the October 2017 Leadership
Conference. SCEPR then further modified the proposed changes to the advertising rules
based in part on the suggestions and comments of CPR Committees. In December 2017,
SCEPR released for comment and circulated to ABA entities and outside groups a new
Working Draft of proposed amendments to Model Rules 7.1-7.5.

E. ABA Public Forum — February 2018

In February 2018, the SCEPR hosted another public forum at the 2018 Midyear
Meeting, to receive comments about the revised proposals.® The proposed amendments
were also posted on the ABA CPR website and circulated to state bar representatives,

8 Written submissions to SCEPR are available at;
h .am bar.org e nal_ s_¢€o io

72 73 74 75/m lrule7 1 m
¢ Speakers included George Clark, President of APRL; Mark Tuft, Chair, APRL Subcommittee on
Advertising; Charlie Garcia and Will Hornsby, ABA Division for Legal Services; Bruce Johnson; Arthur
Lachman; Karen Gould, Executive Director of the Virginia State Bar; Dan Lear, AVVO; Matthew Driggs;
and Elijah Marchbanks.
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Bates established that lawyer advertising is commercial speech and entitled to
First Amendment protection. But the Court also said that a state could prohibit false,
deceptive, or misleading ads, and that other regulation may be permissible.

Three years later, in Central Hudson,” the Supreme Court explained that
regulations on commercial speech must “directly advance the [legitimate] state interest
involved” and “[i]f the governmental interest could be served as well by a more limited
restriction . . . the excessive restrictions cannot survive.”1%

In the years that followed, the Supreme Court applied the Central Hudson test to
strike down a number of regulations on attorney-advertising.'® The Court reviewed issues
such as the failure to adhere to a state “laundry list’ of permitted content in direct mail
advertisements,'” a newspaper advertisement's use of a picture of a Dalkon Shield
intrauterine device in a state that prohibited all illustrations,'® and an attorney’s letterhead
that included his board certification in violation of prohibition against referencing
expertise.’® The court’s decisions in these cases reinforced the holding in Bates: a state
may not constitutionally prohibit commercial speech unless the regulation advances a
substantial state interest, and no less restrictive means exists to accomplish the state’s

goal.20
C. Solicitation

Unlike advertising, in-person solicitation is subject to heightened scrutiny. In
Ohralik v. Ohio State Bar Ass'n, the Supreme Court upheld an Ohio regulation prohibiting
lawyers from in-person solicitation for pecuniary gain. The Court declared: “[T]he State—
or the Bar acting with state authorization—constitutionally may discipline a lawyer for
soliciting clients in-person, for pecuniary gain, under circumstances likely to pose dangers
that the State has a right to prevent.”?! The Court added: “It hardly need be said that the
potential for overreaching is significantly greater when a lawyer, a professional trained in
the art of persuasion, personally solicits an unsophisticated, injured, or distressed lay
person.”?2 The Court concluded that a prophylactic ban is constitutional given the virtual
impossibility of regulating in-person solicitation.23

4 Central Hudson Gas & Elec. Corp. v. Pub. Service Comm'n of N.Y., 447 U.S. 557 (1980).
15447 U.S. at 564.

6 See APRL 2015 Report, supra note 2, at 9-18, for a discussion of these cases.

7 Inre RM.J, 455 U.S. 191, 197 (1982).

18 Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 647 (1985).

'% Peel v. Attorney Registration & Disciplinary Comm’n, 496 U.S. 91, 93-94 (1990).

2 Inre RM.J., 455 U.S. 191, 197 (1982); Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 647
(1985); Peel v. Attorney Registration & Disciplinary Comm’n, 496 U.S. 91, 93-94 (1990).

21 Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 449 (1978).

22 |d. at 464—65.

2 Id. at 465-467.
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speech might fail the Central Hudson test.?” The court concluded that even assuming that
New York could justify its regulations under the first three prongs of the Cenfral Hudson
test, an absolute prohibition generally fails the prong requiring that the regulation be
narrowly fashioned.?8

In 2011, the Fifth Circuit reached a similar conclusion, ruling that many of
Louisiana’s 2009 revised attorney advertising regulations contained absolute prohibitions
on commercial speech, rendering the regulations unconstitutional due to a failure to
comply with the least restrictive means test in Central Hudson.?® The Fifth Circuit applied
the Central Hudson test to attorney advertising regulations.3® Although paying homage to
a state’s substantial interest in ensuring the accuracy of information in the commercial
marketplace and the ethical conduct of its licensed professionals, the Fifth Circuit relied
on the Supreme Court's decision in Zauderer to conclude that the dignity of attorney
advertising does not fit within the substantial interest criteria.

[T]he mere possibility that some members of the population might find
advertising embarrassing or offensive cannot justify suppressing it. The
same must hold true for advertising that some members of the bar
might find beneath their dignity.3?

Florida also revised its attorney advertising rules in light of the digital age evolution
of attorney advertising and the commercial speech doctrine. Nonetheless, some of
Florida’'s rules and related guidelines have failed constitutional challenges. For example,
in Rubenstein v. Florida Bar the Eleventh Circuit declared Florida Bar's prohibition on
advertising of past results to be unconstitutional because the guidelines prohibited any
such advertising on indoor and outdoor displays, television, or radio.3® The state's
underlying regulatory premise was that these “specific media . . . present too high a risk
of being misleading.” This total ban on commercial speech again did not survive
constitutional scrutiny.34

27 |d.

28 [d. Note that the court did uphold the moratorium provisions that prevent lawyers from contacting
accident victims for a certain period of time.

28 Pyub. Citizen, Inc. v. La. Attorney Disciplinary Bd., 632 F.3d 212, 229 (5th Cir. 2011). Note that the court
did uphold the regulations that prohibited promising results, that prohibited use of monikers or trade
names that implied a promise of success, and that required disclaimers on advertisements that portrayed
scenes that were not actual or portrayed clients who were not actual clients. The court distinguished its
holding from New York's in Cahill by indicating that the Bar had produced evidence in the form of survey
results that supported the requirement that the regulation materially advanced the government's interest
in protecting the public.

30 Pub. Citizen, Inc. v. La. Attorney Disciplinary Bd., 632 F.3d 212 (5th Cir. 2011).

31 /d. at 220.

32 Id. citing Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 648 (1985).

38 Rubenstein v. Fla. Bar, 72 F. Supp. 3d 1298 (S.D. Fla. 2014).

34 Id. at 1312.
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MODEL RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer’s services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement considered
as a whole not materially misleading.

Comment

[1] This Rule govemns all communications about a lawyer’s services, including
advertising. Whatever means are used to make known a lawyer’s services, statements about them
must be truthful.

(2] Misleading truthful statements are prohibited by this Rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer’s communication considered as a whole
not materially misleading. A truthful statement is misleading if a substantial likelihood exists that
it will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s
services for which there is no reasonable factual foundation. A truthful statement is also misleading
if presented in a way that creates a substantial likelihood that a reasonable person would believe
the lawyer’s communication requires that person to take further action when, in fact, no action is
required.

[3] A communication that truthfully reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable person to form
an unjustified expectation that the same results could be obtained for other clients in similar matters
without reference to the specific factual and legal circumstances of each client’s case. Similarly,
an unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an unsubstantiated
comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or law firms,
may be misleading if presented with such specificity as would lead a reasonable person to conclude
that the comparison or claim can be substantiated. The inclusion of an appropriate disclaimer or
qualifying language may preclude a finding that a statement is likely to create unjustified
expectations or otherwise mislead the public.

[4] It is professional misconduct for a lawyer to engage in conduct involving
dishonesty, fraud, deceit or misrepresentation. Rule 8.4(c). See also Rule 8.4(¢) for the prohibition
against stating or implying an ability to improperly influence a government agency or official or
to achieve results by means that violate the Rules of Professional Conduct or other law.

[5] Firm names, letterhead and professional designations are communications
concerning a lawyer’s services. A firm may be designated by the names of all or some of its current
members, by the names of deceased members where there has been a succession in the firm’s
identity or by a trade name if it is not false or misleading. A lawyer or law firm also may be
designated by a distinctive website address, social media username or comparable professional
designation that is not misleading. A law firm name or designation is misleading if it implies a
connection with a government agency, with a deceased lawyer who was not a former member of
the firm, with a lawyer not associated with the firm or a predecessor firm, with a nonlawyer or
with a public or charitable legal services organization. If a firm uses a trade name that includes a
geographical name such as “Springfield Legal Clinic,” an express statement explaining that it is
not a public legal aid organization may be required to avoid a misleading implication.
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[6] A law firm with offices in more than one jurisdiction may use the same name or
other professional designation in each jurisdiction.

[7]  Lawyers may not imply or hold themselves out as practicing together in one firm
when they are not a firm, as defined in Rule 1.0(c), because to do so would be false and misleading.

[8]  Itis misleading to use the name of a lawyer holding a public office in the name of
a law firm, or in communications on the law firm’s behalf, during any substantial period in which
the lawyer is not actively and regularly practicing with the firm.



August 20, 2018

RULE 7.2: COMMUNICATIONS CONCERNING
A LAWYER’S SERVICES: SPECIFIC RULES

(a) A lawyer may communicate information regarding the lawyer’s services through
any media.

(b) A lawyer shall not compensate, give or promise anything of value to a person for
recommending the lawyer’s services except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications permitted
by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service;

(3) pay for a law practice in accordance with Rule 1.17;

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other person to
refer clients or customers to the lawyer, if:

(i) the reciprocal referral agreement is not exclusive; and

(ii) the client is informed of the existence and nature of the agreement;
and

(5) give nominal gifts as an expression of appreciation that are neither
intended nor reasonably expected to be a form of compensation for recommending a
lawyer’s services.

(c) A lawyer shall not state or imply that a lawyer is certified as a specialist in a
particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has
been approved by an appropriate authority of the state or the District of Columbia
or a U.S. Territory or that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly identified in the
communication.

(d) Any communication made under this Rule must include the name and contact
information of at least one lawyer or law firm responsible for its content.

_21_
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Comment

(1] This Rule permits public dissemination of information concerning a lawyer’s or
law firm’s name, address, email address, website, and telephone number; the kinds of services the
lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices for
specific services and payment and credit arrangements; a lawyer’s foreign language ability; names
of references and, with their consent, names of clients regularly represented; and other information
that might invite the attention of those seeking legal assistance.

Paying Others to Recommend a Lawyer

[2] Except as permitted under paragraphs (b)(1)-(b)(5), lawyers are not permitted to
pay others for recommending the lawyer’s services. A communication contains a recommendation
if it endorses or vouches for a lawyer’s credentials, abilities, competence, character, or other
professional qualities. Directory listings and group advertisements that list lawyers by practice
area, without more, do not constitute impermissible “recommendations.”

(3] Paragraph (b)(1) allows a lawyer to pay for advertising and communications
permitted by this Rule, including the costs of print directory listings, on-line directory listings,
newspaper ads, television and radio airtime, domain-name registrations, sponsorship fees, Internet-
based advertisements, and group advertising. A lawyer may compensate employees, agents and
vendors who are engaged to provide marketing or client development scrvices, such as publicists,
public-relations personnel, business-development staff, television and radio station employees or
spokespersons and website designers.

(4] Paragraph (b)(5) permits lawyers to give nominal gifts as an expression of
appreciation to a person for recommending the lawyer’s services or referring a prospective client.
The gift may not be more than a token item as might be given for holidays, or other ordinary
social hospitality. A gift is prohibited if offered or given in consideration of any promise,
agreement or understanding that such a gift would be forthcoming or that referrals would be
made or encouraged in the future.

[5] A lawyer may pay others for generating client leads, such as Internet-based client
leads, as long as the lead generator does not recommend the lawyer, any payment to the lead
generator is consistent with Rules 1.5(¢) (division of fees) and 5.4 (professional independence of
the lawyer), and the lead generator’s communications are consistent with Rule 7.1
(communications concerning a lawyer’s services). To comply with Rule 7.1, a lawyer must not
pay a lead generator that states, implies, or creates a reasonable impression that it is reccommending
the lawyer, is making the referral without payment from the lawyer, or has analyzed a person’s
legal problems when determining which lawyer should receive the referral. See Comment [2]
(definition of “recommendation™). See also Rule 5.3 (duties of lawyers and law firms with respect
to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of
another).

(6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service plan or a
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similar delivery system that assists people who seek to secure legal representation. A lawyer
referral service, on the other hand, is any organization that holds itself out to the public as a lawyer
referral service. Qualified referral services are consumer-oriented organizations that provide
unbiased referrals to lawyers with appropriate experience in the subject matter of the representation
and afford other client protections, such as complaint procedures or malpractice insurance
requirements. Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-
profit or qualified lawyer referral service. A qualified lawyer referral service is one that is approved
by an appropriate regulatory authority as affording adequate protections for the public. See, e.g,
the American Bar Association's Model Supreme Court Rules Governing Lawyer Referral Services
and Model Lawyer Referral and Information Service Quality Assurance Act,

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan or service
are compatible with the lawyer's professional obligations. Legal service plans and lawyer referral
services may communicate with the public, but such communication must be in conformity with
these Rules. Thus, advertising must not be false or misleading, as would be the case if the
communications of a group advertising program or a group legal services plan would mislead the
public to think that it was a lawyer referral service sponsored by a state agency or bar association.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer
professional, in return for the undertaking of that person to refer clients or customers to the
lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s professional
judgment as to making referrals or as to providing substantive legal services. See Rules 2.1 and
5.4(c). Except as provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or
nonlawyer professional must not pay anything solely for the referral, but the lawyer does not
violate paragraph (b) of this Rule by agreeing to refer clients to the other lawyer or nonlawyer
professional, so long as the reciprocal referral agreement is not exclusive and the client is informed
of the referral agreement. Conflicts of interest created by such arrangements are governed by Rule
1.7. Reciprocal referral agreements should not be of indefinite duration and should be reviewed
periodically to determine whether they comply with these Rules. This Rule does not restrict
referrals or divisions of revenues or net income among lawyers within firms comprised of multiple

entities.
Communications about Fields of Practice

[9] Paragraph (a) of this Rule permits a lawyer to communicate that the lawyer does or
does not practice in particular areas of law. A lawyer is generally permitted to state that the lawyer
“concentrates in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields
based on the lawyer’s experience, specialized training or education, but such communications are
subject to the “false and misleading” standard applied in Rule 7.1 to communications concerning
a lawyer’s services.

[10] The Patent and Trademark Office has a long-established policy of designating
lawyers practicing before the Office. The designation of Admiralty practice also has a long
historical tradition associated with maritime commerce and the federal courts. A lawyer’s
communications about these practice areas are not prohibited by this Rule.

_23_
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[11] This Rule permits a lawyer to state that the lawyer is certified as a specialist ina
field of law if such certification is granted by an organization approved by an appropriate authority
of a state, the District of Columbia or a U.S. Territory or accredited by thc American Bar
Association or another organization, such as a state supreme court or a state bar association, that
has been approved by the authority of the state, the District of Columbia or a U.S. Territory to
accredit organizations that certify lawyers as specialists. Certification signifies that an objective
entity has recognized an advanced degree of knowledge and experience in the specialty area greater
than is suggested by general licensure to practice law. Certifying organizations may be expected
to apply standards of experience, knowledge and proficiency to ensure that a lawycr’s recognition
as a specialist is meaningful and reliable. To ensure that consumers can obtain access to useful
information about an organization granting certification, the name of the certifying organization
must be included in any communication regarding the certification.

Required Contact Information

[12]  This Rule requires that any communication about a lawyer or law firm’s services
include the name of, and contact information for, the lawyer or law firm. Contact information
includes a website address, a telephone number, an email address or a physical office location.
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MODEL RULE 7.3: SOLICITATION oF CLIENTS

(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a
lawyer or law firm that is directed to a specific person the lawyer knows or reasonably should
know needs legal services in a particular matter and that offers to provide, or reasonably can
be understood as offering to provide, legal services for that matter.

(b) A lawyer shall not solicit professional employment by live person-to-person
contact when a significant motive for the lawyer’s doing so is the lawyer’s or law firm’s
pecuniary gain, unless the contact is with a:

(1) lawyer;

(2) person who has a family, close personal, or prior business or professional
relationship with the lawyer or law firm; or

(3) person who routinely uses for business purposes the type of legal services
offered by the lawyer.

(¢) A lawyer shall not solicit professional employment even when not otherwise
prohibited by paragraph (b), if:

(1) the target of the solicitation has made known to the lawyer a desire not to
be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(d) This Rule does not prohibit communications authorized by law or ordered by a
court or other tribunal.

(e) Notwithstanding the prohibitions in this Rule, a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses live person-to-person contact to enroll members or sell subscriptions for
the plan from persons who are not known to need legal services in a particular matter

covered by the plan.
Comment

[1] Paragraph (b) prohibits a lawyer from soliciting professional employment by live
person-to-person contact when a significant motive for the lawyer’s doing so is the lawyer’s or the
Jaw firm's pecuniary gain. A lawyer’s communication is not a solicitation if it is directed to the
general public, such as through a billboard, an Internet banner advertisement, a website or a
television commercial, or if it is in response to a request for information or is automatically
generated in response to electronic searches.
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(2] “Live person-to-person contact” means in-person, face-to-face, live telephone and
other real-time visual or auditory person-to-person communications where the person is subject to
a direct personal encounter without time for reflection. Such person-to-person contact does not
include chat rooms, text messages or other written communications that recipients may easily
disregard. A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a
person known to be in need of legal services. This form of contact subjects a person to the private
importuning of the trained advocate in a direct interpersonal encounter. The person, who may
already feel overwhelmed by the circumstances giving rise to the need for legal services, may find
it difficult to fully evaluate all available alternatives with reasoned judgment and appropriate
self-interest in the face of the lawyer’s presence and insistence upon an immediate response. The
situation is fraught with the possibility of undue influence, intimidation, and over-reaching.

[3] The potential for overreaching inherent in live person-to-person contact justifies its
prohibition, since lawyers have alternative means of conveying necessary information. In
particular, communications can be mailed or transmitted by email or other electronic means that
do not violate other laws. These forms of communications make it possible for the public to be
informed about the need for legal services, and about the qualifications of available lawyers and
law firms, without subjecting the public to live person-to-person persuasion that may overwhelm
a person’s judgment.

(4] The contents of live person-to-person contact can be disputed and may not be
subject to third-party scrutiny. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those that are false and
misleading.

(5] There is far less likelihood that a lawyer would engage in overreaching against a
former client, or a person with whom the lawyer has a close personal, family, business or
professional relationship, or in situations in which the lawyer is motivated by considerations other
than the lawyer’s pecuniary gain. Nor is there a serious potential for overreaching when the person
contacted is a lawyer or is known to routinely use the type of legal services involved for business
purposes. Examples include persons who routinely hire outside counsel to represent the entity;
entrepreneurs who regularly engage business, employment law or intellectual property lawyers;
small business proprietors who routinely hire lawyers for lease or contract issues; and other people
who routinely retain lawyers for business transactions or formations. Paragraph (b) is not intended
to prohibit a lawyer from participating in constitutionally protected activities of public or charitable
legal-service organizations or bona fide political, social, civic, fratermal, employee or trade
organizations whose purposes include providing or recommending legal services to their members
or beneficiaries.

[6] A solicitation that contains false or misleading information within the meaning of
Rule 7.1, that involves coercion, duress or harassment within the meaning of Rule 7.3 (¢)(2), or
that involves contact with someone who has made known to the lawyer a desire not (o be solicited
by the lawyer within the meaning of Rule 7.3(c)(1) is prohibited. Live, person-to-person contact
of individuals who may be especially vulnerable to coercion or duress is ordinarily not appropriate,
for example, the elderly, those whose first language is not English, or the disabled.
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[7] This Rule does not prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
entities of the availability of and details concerning the plan or arrangement which the lawyer or
lawyer's firm is willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for others who may, if they choose, become
prospective clients of the lawyer. Under these circumstances, the activity which the lawyer
undertakes in communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising pcrmitted under
Rule 7.2.

[8] Communications authorized by law or ordered by a court or tribunal include a
notice to potential members of a class in class action litigation.

[9] Paragraph (e) of this Rule permits a lawyer to participate with an organization
which uses personal contact to enroll members for its group or prepaid legal service plan, provided
that the personal contact is not undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For example, paragraph (e)
would not permit a lawyer to create an organization controlled directly or indirectly by the lawyer
and use the organization for the person-to-person solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by these
organizations must not be directed to a person known to need legal services in a particular matter,
but must be designed to inform potential plan members generally of another means of atfordable
legal services. Lawyers who participate in a legal service plan must reasonably assure that the plan
sponsors are in compliance with Rules 7.1, 7.2 and 7.3 (¢).
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PART SEVEN
INFORMATION ABOUT LEGAL SERVICES
RULE 7.1, COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

(a) A lawyer may advertise through all forms of public media and through written
communication not involving personal contact so long as the communication is not false,
fraudulent, deceptive or misleading. By way of illustration, but not limitation, a communication

is false, fraudulent, deceptive or misleading if it:

(D contains a material misrepresentation of fact or law or omits a fact

necessary to make the statement considered as a whole not materially misleading;

2) is likely to create an unjustified expectation about results the lawyer can
achieve, or states or implies that the lawyer can achieve results by means that violate the
Georgia Rules of Professional Conduct or other law;

(3) compares (he lawyer’s services with other lawyers’ services unless the

comparison can be factually substantiated,;

) fails to include the name of at least one lawyer responsible for its content;

or

(5) contains any information regarding contingent fees, and fails to

conspicuously present the following disclaimer:

“Contingent attorneys’ fees refers only to those fees charged by attorneys for their
legal services. Such fees are not permitted in all types of cases. Court costs and

other additional expenses of legal action usually must be paid by the client.”

GRPC Part Seven
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(6) contains the language “no fee unless you win or collect” or any similar
phrase and fails to conspicuously present the following disclaimer:
“No fee unless you win or collect” [or insert the similar language used in the
communication] refers only to fees charged by the attorney. Court costs and other

additional expenses of legal action usually must be paid by the client. Contingent fees are

not permitted in all types of cases.

(b) A public communication for which a lawyer has given value must be identified as

such unless it is apparent from the context that it is such a communication.

(c) A lawyer retains ultimate responsibility to ensure that all communications

concerning the lawyer or the lawyer’s services comply with the Georgia Rules of Professional

Conduct.

The maximum penalty for a violation of this Rule is disbarment

Comment

[1] This rule governs the content of all communications about a lawyer’s services,
including the various types of advertising permitted by Rules 7.3 through 7.5. Whatever means

are used to make known a lawyer’s services, statements about them should be truthful.

[2] The prohibition in sub-paragraph (a)(2) of this Rule 7.1: Communications Concerning
a Lawyer’s Services of statements that may create “unjustified expectations” would ordinarily
preclude advertisements about results obtained on behalf of a client, such as the amount of a
damage award or the lawyer’s record in obtaining favorable verdicts, and advertisements
containing client endorsements. Such information may create the unjustified expectation that

similar results can be obtained for others without reference to the specific factual and legal

circumstances.
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Affirmative Disclosure

[3] In general, the intrusion on the First Amendment right of commercial speech resulting
from rationally-based affirmative disclosure requirements is minimal, and is therefore a
preferable form of regulation to absolute bans or other similar restrictions. For example, there is
no significant interest in failing to include the name of at least one accountable attorney in all
communications promoting the services of a lawyer or law firm as required by sub-paragraph
(a)(5) of Rule 7.1: Communications Concerning a Lawyer’s Services. Nor is there any
substantial burden imposed as a result of the affirmative disclaimer requirement of sub-paragraph
(a)(6) upon a lawyer who wishes to make a claim in the nature of “no fee unless you win.”
Indeed, the United States Supreme Court has specifically recognized that affirmative disclosure
of a client’s liability for costs and expenses of litigation may be required to prevent consumer
confusion over the technical distinction between the meaning and effect of the use of such terms

as “fees” and “costs” in an advertisement.

[4] Certain promotional communications of a lawyer may, as a result of content or
circumstance, tend to mislead a consumer to mistakenly believe that the communication is
something other than a form of promotional communication for which the lawyer has paid.
Examples of such a communication might include advertisements for seminars on legal topics
directed to the lay public when such seminars are sponsored by the lawyer, or a newsletter or
newspaper column which appears to inform or to educate about the law. Paragraph (b) of this
Rule 7.1: Communications Concerning a Lawyer’s Services would require affirmative disclosure

that a lawyer has given value in order to generate these types of public communications if such is

in fact the case.
Accountability

[5] Paragraph (c) makes explicit an advertising attorney’s ultimate responsibility for all
the lawyer’s promotional communications and would suggest that review by the lawyer prior to
dissemination is advisable if any doubts exist concerning conformity of the end product with

these Rules. Although prior review by disciplinary authorities is not required by these Rules,
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lawyers are certainly encouraged to contact disciplinary authorities prior to authorizing a

promotional communication if there are any doubts concerning either an interpretation of these

Rules or their application to the communication.

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services

through:

(1) public media, such as a telephone directory, legal directory, newspaper or

other periodical;
2) outdoor advertising;
3) radio or television;
4) written, electronic or recorded communication.

(b) A copy or recording of an advertisement or communication shall be kept for two

years after its last dissemination along with a record of when and where it was used.

(c) Prominent disclosures. Any advertisement for legal services directed to potential
clients in Georgia, or intended to solicit employment for delivery of any legal services in
Georgia, must include prominent disclosures, clearly legible and capable of being read by the
average person, if written, and clearly intelligible by an average person, if spoken aloud, of the

following:

(1) Disclosure of identity and physical location of attorney. Any
advertisement shall include the name, physical location and telephone number of each
lawyer or law firm who paid for the advertisement and who takes full personal

responsibility for the advertisement. In disclosing the physical location, the responsible

GRPC Part Seven
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lawyer shall state the full address of the location of the principal bona fide office of each
lawyer who is prominently identified pursuant to this paragraph. For the purposes of this
Rule, a bona fide office is defined as a physical location maintained by the lawyer or law
firm from which the lawyer or law firm furnishes legal services on a regular and
continuing basis. In the absence of a bona fide physical office, the lawyer shall
prominently disclose the full address listed with the State Bar of Georgia or other Bar to
which the lawyer is admitted. A lawyer who uses a referral service shall ensure that the
service discloses the location of the lawyer’s bona fide office, or the registered bar

address, when a referral is made.

(2) Disclosure of referral practice. If the lawyer or law firm will refer the
majority of callers to other attorneys, that fact must be disclosed and the lawyer or law

firm must comply with the provisions of Rule 7.3 (c) regarding referral services.

3) Disclosure of spokespersons and portrayals. Any advertisement that
includes a non-attorney spokesperson, portrayal of a lawyer by a non-lawyer, portrayal of

a client by a non-client, or any paid testimonial or endorsement, shall include prominent
disclosurc of the usc of a non-attorney spokesperson, portrayal of a lawyer by a non-

lawyer, or of a client by a non-client.

4 Disclosures regarding fees. A lawyer or law firm advertising any fixed fee
for specified legal services shall, at the time of fee publication, have available to the
public a written statement clearly describing the scope of each advertised scrvice, which

statement shall be available to the client at the time of retainer for any such service.

(5) Appearance of legal notices or pleadings. Any advertisement that includes

any representation that resembles a legal pleading, notice, contract or other legal

document shall include prominent disclosure that the document is an advertisement rather

than a legal document.

The maximum penalty for a violation of this Rule is a public reprimand
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Comment

[1] To assist the public in obtaining legal services, lawyers should be allowed to make
known their services not only through reputation but also through organized information
campaigns in the form of advertising. Advertising involves an active quest for clients, contrary to
the tradition that a lawyer should not seek clientele. However, the public’s need to know about
legal services can be fulfilled in part through advertising. This need is particularly acute in the
case of persons of moderate means who have not made extensive use of legal services. The
interest in expanding public information about legal services ought to prevail over considerations

of tradition. Nevertheless, advertising by lawyers entails the risk of practices that are misleading

or overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer’s name or
firm name, address and telephone number; the kinds of services the lawyer will undertake; the
basis on which the lawyer’s fees are determined, including prices for specific services and
payment and credit arrangements; a lawyer’s foreign language ability; names of references and,
with their consent, names of clients regularly represented; and other information that might invite

the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against television
advertising, against advertising going beyond specified facts about a lawyer, or against
“undignified” advertising. Television is now one of the most powerful media for getting
information to the public, particularly persons of low and moderate income; prohibiting
television advertising, therefore, would impede the flow of information about legal services to
many sectors of the public. Limiting the information that may be advertised has a similar effect
and assumes that the bar can accurately forecast the kind of information that the public would
regard as relevant.

[4] Neither this Rule nor Rule 7.3: Direct Contact with Prospective Clients prohibits
communications authorized by law, such as notice to members of a class in class action
litigation.

GRPC Part Seven
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Record of Advertising

[5] Paragraph (b) requires that a record of the content and use of advertising be kept in

order to facilitate enforcement of this Rule

(a) A lawyer shall not send, or knowingly permit to be sent, on behalf of the lawyer,
the lawyer’s firm, lawyer’s partner, associate, or any other lawyer affiliated with the lawyer or

the lawyer’s firm, a written communication to a prospective client for the purpose of obtaining

professional employment if:

@) it has been made known to the lawyer that a person does not desire to

receive communications from the lawyer;

(2) the communication involves coercion, duress, fraud, overreaching,

harassment, intimidation or undue influence;

(3) the written communication concerns an action for personal injury or
wrongful death or otherwise relates to an accident or disaster involving the person to
whom the communication is addressed or a relative of that person, unless the accident or

disaster occurred more than 30 days prior to the mailing of the communication; or

4) the lawyer knows or reasonably should know that the physical, emotional

or mental state of the person is such that the person could not exercise reasonable

judgment in employing a lawyer.

(b) Written communications to a prospective client, other than a close friend, relative,
former client or one whom the lawyer reasonably believes is a former client, for the purpose of

obtaining professional employment shall be plainly marked “Advertisement” on the face of the

GRPC Part Seven
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envelope and on the top of each page of the written communication in type size no smaller than

the largest type size used in the body of the letter.

(c) A lawyer shall not compensate or give anything of value to a person or
organization to recommend or secure the lawyer’s employment by a client, or as a reward for
having made a recommendation resulting in the lawyer’s employment by a client; except that the

lawyer may pay for public communications permitted by Rule 7.1 and except as follows:

(1) A lawyer may pay the usual and reasonable fees or dues charged by a

lawyer referral service, if the service:

(1) does not engage in conduct that would violate these Rules if

engaged in by a lawyer;

(ii)  provides an explanation to the prospective client regarding how the

lawyers are selected by the service to participate in the service; and

(iii)  discloses to the prospective client how many lawyers are
participating in the service and that those lawyers have paid the service a fee to

participate in the service.

2) A lawyer may pay the usual and reasonable fees or dues charged by a bar-
operated non-profit lawyer referral service, including a fee which is calculated as a
percentage of the legal fees earned by the lawyer to whom the service has referred a

matter, provided such bar-operated non-profit lawyer referral service meets the following

criteria:

(1) the lawyer referral service shall be operated in the public interest
for the purpose of referring prospective clients to lawyers, pro bono and public
service legal programs, and government, consumer or other agencies that can

provide the assistance the clients need. Such organization shall file annually with

GRPC Part Seven
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the State Disciplinary Board a report showing its rules and regulations, its
subscription charges, agreements with counsel, the number of lawyers
participating and the names and addresses of the lawyers participating in the

service;

(i)  the sponsoring bar association for the lawyer referral service must
be open to all lawyers licensed and eligible to practice in this state who maintain
an office within the geographical area served, and who meet reasonable
objectively determinable experience requirements established by the bar

association;

(iii)  the combined fees charged by a lawyer and the lawyer referral
service to a client referred by such service shall not exceed the total charges

which the client would have paid had no service been involved; and

(iv)  alawyer who is a member of the qualified lawyer referral service
must maintain in force a policy of errors and omissions insurance in an amount no

less than $100,000 per occurrence and $300,000 in the aggregate.

3) A lawyer may pay the usual and reasonable fees to a qualified legal
services plan or insurer providing legal services insurance as authorized by law to
promote the use of the lawyer’s services, the lawyer’s partner or associates services so

long as the communications of the organization are not false, fraudulent, deceptive or

misleading;

4) A lawyer may pay for a law practice in accordance with Rule 1.17. Sale of

Law Practice.

(d) A lawyer shall not solicit professional employment as a private practitioner for the
lawyer, a partner or associate through direct personal contact or through live telephone contact,

with a nonlawyer who has not sought advice regarding employment of a lawyer.
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(e) A lawyer shall not accept employment when the lawyer knows or reasonably
should know that the person who seeks to employ the lawyer does so as a result of conduct by

any person or organization that would violate these Rules if engaged in by a lawyer.

The maximum penalty for a violation of this Rule is disbarment.

Comment

Direct Personal Contact

[1] There is a potential for abuse inherent in solicitation through direct personal contact
by a lawyer of prospective clients known to need legal services. It subjects the lay person to the
private importuning of a trained advocate, in a direct interpersonal encounter. A prospective
client often feels overwhelmed by the situation giving rise to the need for legal services, and may
have an impaired capacity for reason, judgment and protective self-interest. Furthermore, the
lawyer seeking the retainer is faced with a conflict stemming from the lawyer’s own interest,

which may color the advice and representation offered the vulnerable prospect.

[2] The situation is therefore fraught with the possibility of undue influence, intimidation,
and overreaching. The potential for abuse inherent in solicitation of prospective clients through
personal contact justifies its prohibition, particularly since the direct written contact permitted
under paragraph (b) of this Rule offers an alternative means of communicating necessary
information to those who may be in need of legal services. Also included in the prohibited types

of personal contact are direct personal contact through an intermediary and live contact by

telephone.
Direct Written Solicitation

[3] Subject to the requirements of Rule 7.1 and paragraphs (b) and (c¢) of this Rule,
promotional communication by a lawyer through direct written contact is generally permissible.

The public’s need to receive information concerning their legal rights and the availability of legal
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services has been consistently recognized as a basis for permitting direct written communication
since this type of communication may often be the best and most effective means of informing.

So long as this stream of information flows cleanly, it will be permitted to flow freely.

[4] Certain narrowly-drawn restrictions on this type of communication are justified by a
substantial state interest in facilitating the public’s intelligent selection of counsel, including the
restrictions of paragraphs (a) (3) and (a) (4) which proscribe direct mailings to persons such as an

injured and hospitalized accident victim or the bereaved family of a deceased.

[5] In order to make it clear that the communication is commercial in nature, paragraph
(b) requires inclusion of an appropriate affirmative “advertisement” disclaimer. Again, the
traditional exception for contact with close friends, relatives and former clients is recognized and

permits elimination of the disclaimer in direct written contact with these persons.

[6] This Rule does not prohibit communications authorized by law, such as notice to

members of a class in class action litigation.
Paying Others to Recommend a Lawyer

[7] A lawyer is allowed to pay for communications permitted by these Rules, but
otherwise is not permitted to pay another person for channeling professional work. This
restriction does not prevent an organization or person other than the lawyer from advertising or
recommending the lawyer’s services. Thus, a legal aid agency, a prepaid legal services plan or
prepaid legal insurance organization may pay to advertise legal services provided under its

auspices.

[8] A lawyer may not indirectly engage in promotional activities through a lay public
relations or marketing firm if such activities would be prohibited by these Rules if engaged in

directly by the lawyer.
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RULE 74. CO CATION OF FIELDS OF PRACTICE

A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law. A lawyer who is a specialist in a particular field of law by experience,
specialized training or education, or is certified by a recognized and bona fide professional

entity, may communicate such specialty or certification so long as the statement is not false or

misleading.

The maximum penalty for a violation of this Rule is a public reprimand

Comment

[1] This Rule permits a lawyer to indicate areas of practice in communications about the
lawyer’s services. If a lawyer practices only in certain fields, or will not accept matters except in

such fields, the lawyer is permitted to so indicate.

[2] A lawyer may truthfully communicate the fact that the lawyer is a specialist or is
certified in a particular field of law by experience or as a result of having been certified as a
“specialist” by successfully completing a particular program of legal specialization. An example
of a proper use of the term would be “Certified as a Civil Trial Specialist by XYZ Institute”
provided such was in fact the case, such statement would not be false or misleading and provided

further that the Civil Trial Specialist program of XYZ Institute is a recognized and bona fide

professional entity.
RULE 7.5. FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead or other professional designation

that violates Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name in

cach jurisdiction, but identification of the lawyers in an office of the firm shall indicate the
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jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is

located.

(c) The name of a lawyer holding public office shall not be used in the name of a law
firm, or in communications on its behalf, during any substantial period in which the lawyer is not

actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other

organization only when that is the fact.
(e) A trade name may be used by a lawyer in private practice if

(1 the trade name includes the name of at least one of the lawyers practicing
under said name. A law firm name consisting solely of the name or names of deceased or

retired members of the firm does not have to include the name of an active member of the

firm; and

(2) the trade name does not imply a connection with a government entity, with
a public or charitable legal services organization or any other organization, association or

institution or entity, unless there is, in fact, a connection.
The maximum penalty for a violation of this Rule is a public reprimand.

Comment

[1] Firm names and letterheads are subject to the general requirement of all advertising
that the communication must not be false, fraudulent, deceptive or misleading. Therefore,
lawyers sharing office facilities, but who are not in fact partners, may not denominate themselves

as, for example, “Smith and Jones,” for that title suggests partnership in the practice of law.
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[2] Trade names may be used so long as the name includes the name of at least one or
more of the lawyers actively practicing with the firm. Firm names consisting entirely of the
names of deceased or retired partners have traditionally been permitted and have proven a useful
means of identification. Sub-paragraph (e) (1) permits their continued use as an exception to the

requirement that a firm name include the name of at least one active member.
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SUPREME COURT OF GEORGIA
November 18, 2019

The Honorable Supreme Court met pursuant to adjournment.
The following order was passed:

The Court having considered the 2019-4, 2019-5 and 2019-6
Motions to Amend the Rules and Regulations for the Organization
and Government of the State Bar of Georgia, it is ordered that Part
IV — Georgia Rules of Professional Conduct, Chapter 1, Rule 4-102
(Disciplinary Action; Levels of Discipline; Georgia Rules of
Professional Conduct), Rule 1.0 (Terminology and Definitions); Rule
1.4 (Communication); Rule 1.17 (Sale of Law Practice); Rule 5.3
(Responsibilities Regarding Nonlawyer Assistants); Rule 5.4
(Professional Independence of a Lawyer); Rule 7.1 (Communications
Concerning a Lawyer’s Services); Rule 9.4 (Jurisdiction and
Reciprocal Discipline); Chapter 2, Rule 4-220 (Notice of Punishment
or Acquittal; Administration of Reprimands); Part XIV — Rules
Governing the Investigation and Prosecution of the Unlicensed
Practice of Law; 14-3, Standing Committee; Rule 14-3.1 (Generally);
14-4, District Committees, Rule 14-4.1 (Generally); Part XVI.
Institute of Continuing Legal Education of the State Bar of Georgia,
Rule16-101 (Preamble and Establishment of the Institute of
Continuing Legal Education); Rule 16-103 (Powers and Duties of the
ICLE Board); and Rule 16-105 (Finances); be amended effective
November 14, 2019, to read as follows:

PART IV
GEORGIA RULES OF PROFESSIONAL CONDUCT

CHAPTER 1
GEORGIA RULES OF PROFESSIONAL CONDUCT AND
ENFORCEMENT THEREOF
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RULE 1.0. TERMINOLOGY AND DEFINITIONS

(a) “Belief” or “believes” denotes that the person involved
actually thought the fact in question to be true. A person’s belief may
be inferred from the circumstances.

(b) “Confidential Proceedings” denotes any proceeding under
these Rules which occurs prior to a filing in the Supreme Court of
Georgia.

(¢) “Confirmed in writing” when used in reference to the
informed consent of a person, denotes informed consent that is given
in writing by the person, or a writing that a lawyer promptly
transmits to the person confirming an oral informed consent. See
paragraph (1) for the definition of “informed consent.” If it is not
feasible to obtain or transmit the writing at the time the person
gives informed consent, then the lawyer must obtain or transmit it
within a reasonable time thereafter.

(d) “Consult” or “consultation” denotes communication of
information reasonably sufficient to permit the client to appreciate

the significance of the matter in question.

(e) “Conviction” or “convicted” denotes any of the following
accepted by a court, whether or not a sentence has been imposed:

(1) a guilty plea;
(2) a plea of nolo contendere;
(3) a verdict of guilty;

(4) a verdict of guilty but mentally ill; or



(5) A plea entered under the Georgia First Offender Act, OCGA §
42-8-60 et seq., or a substantially similar statute in Georgia or
another jurisdiction.

() “Domestic Lawyer” denotes a person authorized to
practice law by the duly constituted and authorized governmental
body of any State or Territory of the United States or the District of
Columbia but not authorized by the Supreme Court of Georgia or its
Rules to practice law in the State of Georgia.

(g) “Firm” or “law firm” denotes a lawyer or lawyers in a
private firm, law partnership, professional corporation, sole
proprietorship or other association authorized to practice law
pursuant to Rule 1-203 (d); or lawyers employed in a legal services
organization or the legal department of a corporation or other
organization.

(h) “Foreign Lawyer” denotes a person authorized to practice
law by the duly constituted and authorized governmental body of
any foreign nation but not authorized by the Supreme Court of
Georgia or 1ts Rules to practice law in the State of Georgia.

(i) “Fraud” or “fraudulent” denotes conduct that 1is
fraudulent under the substantive or procedural law of the applicable
jurisdiction and has a purpose to deceive; not merely negligent
misrepresentation or failure to apprise another of relevant
information.

() “Grievance/Memorandum of Grievance” denotes an
allegation of unethical conduct filed against a lawyer.

(k) “He,” “Him” or “His” denotes generic pronouns including
both male and female.
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() “Informed consent” denotes the agreement by a person to
a proposed course of conduct after the lawyer has communicated
adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of
conduct.

(m) “Knowingly,” “known,” or “knows” denotes actual
knowledge of the fact in question. A person's knowledge may be
inferred from the circumstances.

(n) “Lawyer’ denotes a person authorized by the Supreme
Court of Georgia or its Rules to practice law in the State of Georgia
including persons admitted to practice in this state pro hac vice.

(o) “Nonlawyer” denotes a person not authorized to practice
law by either the:

(1) Supreme Court of Georgia or its Rules (including pro
hac vice admission), or

(2) duly constituted and authorized governmental body
of any other State or Territory of the United States, or the
District of Columbia, or

(3) duly constituted and authorized governmental body
of any foreign nation.

(p) “Notice of Discipline” denotes a Notice by the State
Disciplinary Board that the respondent will be subject to a
disciplinary sanction for violation of one or more Georgia Rules of
Professional Conduct unless the respondent affirmatively rejects the
notice.



(q) “Partner” denotes a member of a partnership, a
shareholder in a law firm organized pursuant to Rule 1-203 (d), or a
member of an association authorized to practice law.

(r) “Petition for Voluntary Surrender of License” denotes a
Petition for Voluntary Discipline in which the respondent
voluntarily surrenders his license to practice law in this State. A
voluntary surrender of license is tantamount to disbarment.

(s) “Probable Cause” denotes a finding by the State
Disciplinary Board that there is sufficient evidence to believe that
the respondent has violated one or more of the provisions of Part IV,
Chapter 1 of the Bar Rules.

(t) “Prospective Client” denotes a person who consults with
a lawyer about the possibility of forming a client-lawyer relationship
with respect to a matter.

(u) “Public Proceedings” denotes any proceeding under these
Rules that has been filed with the Supreme Court of Georgia.

(v) “Reasonable” or “reasonably” when used in relation to
conduct by a lawyer denotes the conduct of a reasonably prudent and
competent lawyer.

(w) “Reasonable belief” or “reasonably believes” when used in
reference to a lawyer denotes that the lawyer believes the matter in
question and that the circumstances are such that the belief is
reasonable.

(x) “Reasonably should know” when used in reference to a
lawyer denotes that a lawyer of reasonable prudence and
competence would ascertain the matter in question.
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(y) “Respondent” denotes a person whose conduct is the
subject of any disciplinary investigation or proceeding.

(z) “Screened” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of
procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isolated lawyer is
obligated to protect under these Rules or other law.

(aa) “Substantial” when used in reference to degree or extent
denotes a material matter of clear and weighty importance.

(bb) “Tribunal” denotes a court, an arbitrator in an arbitration
proceeding or a legislative body, administrative agency or other body
acting in an adjudicative capacity. A legislative body, administrative
agency or other body acts in an adjudicative capacity when a neutral
official, after the presentation of evidence or legal argument by a
party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.

(cc) “Writing” or “written” denotes a tangible or electronic
record of a communication or representation, including but not
limited to handwriting, typewriting, printing, photostating,
photography, audio or video recording and electronic
communications. A “signed” writing includes an electronic sound,
symbol or process attached to or logically associated with a writing
and executed or adopted by a person with the intent to sign the
writing.

RULE 1.4. COMMUNICATION
Comment

[4] A lawyer’s regular communication with clients will minimize the
occasions on which a client will need to request information



concerning the representation. When a client makes a reasonable
request for information, however, paragraph (a)(4) requires prompt
compliance with the request, or if a prompt response is not feasible,
that the lawyer, or a member of the lawyer’s staff, acknowledge
receipt of the request and advise the client when a response may be
expected. A lawyer promptly respond to or acknowledge
client communications. The timeliness of a lawyer's “Prompt”
communication with the client does not equate to “instant”
communication must be judged by all the controlling factors.
communication with the client and is sufficient if reasonable under
the relevant circumstances.

RULE 1.17. SALE OF LAW PRACTICE

Comment
Client Confidences, Consent and Notice

[6] Negotiations between seller and prospective purchaser prior to
disclosure of information relating to a specific representation of an
identifiable client no more violate the confidentiality provisions of
Rule 1.6: Confidentiality of Information than do preliminary
discussions concerning the possible association of another lawyer or
mergers between firms, with respect to which client consent is not
required. Providing the purchaser access to detailed information
relating to the representation, such as the client’s file, however,
requires client consent. The Rule provides that before such
information can be disclosed by the seller to the purchaser the client
must be given actual written notice of the contemplated sale,
including the identity of the purchaser and any proposed change in
the terms of future representation, and must be told that the
decision to consent or make other arrangements must be made
within 90 days. If nothing is heard from the client within that time,
consent to the sale is presumed.
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RULE 5.3. RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

Comment
Nonlawyers Outside the Firm

[4] A lawyer may use nonlawyers outside the firm to assist the
lawyer in rendering legal services to the client.

Aand Turtnvnat haand ta ctnwvn  aliant

(S VEFFNENNY 9 AN LAy

When using such outside the firm, a

lawyer must make reasonable efforts to ensure that the serviees
provided in a manner that is compatible with the

lawyer’s professional obligations. The extent of this obligation will
depend upon the circumstances, including the education, experience
and reputation of the nonlawyer; the nature of the servieesassistance
involved; the terms of any arrangements concerning the protection
of client information; and the legal and ethical environments of the
jurisdictions in which the services will be performed, particularly
with regard to confidentiality. See also Rules 1.1

), 1.2 of authority), 1.4
( with client), 1.6
( Confidentialitv of information) 5.4 (a)

independence of thea lawyer), and 5.5 (a)

practice of law). When retaining or

directing a mnonlawyer outside the firm, a lawyer should

communicate directions appropriate under the circumstances to give

reasonable assurance that the nonlawyer’s conduct is compatible
with the professional obligations of the lawyer.



[6] Where the client directs the selection of a particular nonlawyer
service provider outside the firm, the lawyer ordinarily should agree
with the client concerning the allocation of responsibility for
monitoring as between the client and the lawyer. See Rule 1.2. When
making such an allocation in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a
matter of law beyond the scope of these Rules.

RULE 5.4. PROFESSIONAL INDEPENDENCE OF A LAWYER

(a) A lawyer or law firm shall not share legal fees with a
nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm,
partner, or associate may provide for the payment of money,
over a reasonable period of time after the lawyer’s death, to the
lawyer’s estate or to one or more specified persons;

(2) alawyer or law firm who purchases the practice of a
deceased, disabled, or disappeared lawyer may, pursuant to
the provisions of Rule 1.17, pay to the estate or other
representative of that lawyer the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer
employees in a compensation or retirement plan, even though
the plan is based in whole or in part on a profit-sharing
arrangement;

(4) alawyer may share court-awarded legal fees with a
nonprofit organization that employed, retained or
recommended employment of the lawyer in the matter;

(5) a lawyer who undertakes to complete unfinished
business of a deceased lawyer may pay to the estate of the
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deceased lawyer that proportion of the total compensation
which fairly represents the services rendered by the deceased
lawyer; and

(6) a lawyer may pay a referral fee to a bar-operated
nonprofit lawyer referral service where such fee is calculated
as a percentage of legal fees earned by the lawyer to whom the
service has referred a matter pursuant to Rule 7.3:: Direct
Contact with Prospective Clients.

(b) A lawyer shall not form a partnership with a nonlawyer
if any of the activities of the partnership consist of the practice of
law.

(c) A lawyer shall not permit a person who recommends,
employs, or pays the lawyer to render legal services for another to
direct or regulate the lawyer’s professional judgment in rendering
such legal services.

(d) A lawyer shall not practice with or in the form of a
professional corporation or association authorized to practice law for
a profit, if:

(1) a nonlawyer owns any interest therein, except that
a fiduciary representative of the estate of a lawyer may hold
the stock or interest of the lawyer for a reasonable time during
administration;

(2) anonlawyer is a corporate director or officer thereof;
or

(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.

(e) Alawyer may:



(1) legal services to clients while
working with other lawyers or law firms practicing in, and
organized under the rules of, other jurisdictions, whether
domestic or foreign, that permit to
participate in the management of such firms, have equity
ownership in such firms, or share in legal fees generated by
such firms; and

(2) legal fees arising from such legal
services with such other lawyers or law firms to the same
extent as the sharing of legal fees 1s permitted under applicable
Georgia Rules of Professional Conduct.

() The activities permitted under paragraph (e) are subject
to the following:

(1) The association shall not compromise or interfere
with the lawyer’s independence of professional judgment, the
client-lawyer relationship between the client and the lawyer,
or the lawyer’s compliance with these Rules; and

(2) Nothing in this-paragraph (e) is intended to affect
the lawyer’s obligation to comply with other applicable Rules
of Professional Conduct, or to alter the forms in which a lawyer
1s permitted to practice, including but not limited to the
creation of an alternative business structure in Georgia.

The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] The provisions of this Rule express traditional limitations on

sharing fees. These limitations are to protect the lawyer’s
professional independence of judgment. Where someone other than
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the client pays the lawyer's fee or salary, or recommends
employment of the lawyer, that arrangement does not modify the
lawyer’s obligation to the client. As stated in paragraph (c), such
arrangements should not interfere with the lawyer’s professional
judgment.

[2] The provisions of (e) and (f) of this Rule are
not intended to allow a Georgia lawyer or law firm to create or
participate in alternative business structures (ABS) in Georgia. An
alternative business structure is a law firm where a nen-

1s a manager of the firm, or has an ownership-type
interest in the firm. A law firm may also be an ABS where another
body is a manager of the firm, or has an ownership-type interest in
the firm. This Rule only allows a Georgia lawyer to work with an
ABS outside of the stateState of Georgia and to share fees for that
work.

RULE 7.1. COMMUNICATIONS CONCERNING A LAWYER’S
SERVICES

(a) A lawyer shall not make a false or misleading
communication about the lawyer or the lawyer’s services. By way of
illustration, but not limitation, a communication is false or
misleading if it:

(1) contains a material misrepresentation of fact or law
or omits a fact necessary to make the statement considered as
a whole not materially misleading;

(2) 1s likely to create an unjustified expectation about
results the lawyer can achieve, or states or implies that the
lawyer can achieve results by means that violate the Georgia
Rules of Professional Conduct or other law;



(3) compares the lawyer’s services with other lawyers’
services unless the comparison can be factually substantiated;

(4) fails to include the name of at least one lawyer
responsible for its content; or

(5) contains any information regarding contingent fees,
and fails to conspicuously present the following disclaimer:

“Contingent attorneys’ fees refers only to those fees charged by
attorneys for their legal services. Such fees are not permitted
in all types of cases. Court costs and other additional expenses
of legal action usually must be paid by the client.”

(6) contains the language “no fee unless you win or
collect” or any similar phrase and fails to conspicuously present
the following disclaimer:

“No fee unless you win or collect” [or insert the similar
language used in the communication] refers only to fees
charged by the attorney. Court costs and other additional

expenses of legal action usually must be paid by the client.

Contingent fees are not permitted in all types of cases.

RULE 9.4. JURISDICTION AND RECIPROCAL DISCIPLINE

Comment

[3] The imposition of discipline in one jurisdiction does not mean
that Georgia and every other jurisdiction in which the lawyer is
admitted must necessarily impose discipline. The State Disciplinary
Review Board has jurisdiction to recommend reciprocal discipline
when a lawyer is suspended or disbarred in a jurisdiction in which
the lawyer is licensed or otherwise admitted.
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[4] A judicial determination of misconduct by the respondent in
another jurisdiction is conclusive, and not subject to re-litigation in
the forum jurisdiction. The State Disciplinary Review Board should
recommend substantially similar discipline unless it determines,
after review limited to the record of the proceedings in the foreign
jurisdiction, that one of the grounds specified in paragraph (b) (3)
exists.

Rule 4-220. Notice of Punishment or Acquittal;
Administration of Reprimands

(¢) Public Reprimands shall be prepared by the Office of the
General Counsel based upon the record in the case. They shall be
read in open court in the presence of the respondent by the judge of
a Superior Court in the county of the respondent’s address as shown
on the Membership Records of the State Bar of Georgia or as
otherwise ordered by the Supreme Court of Georgia. Notice of
issuance of the reprimand shall be published in advance in the legal
organ of the county of the respondent’s address as shown on the
Membership Records of the State Bar of Georgia, and provided to
the complainant in the underlying case.



St e ar
O eo 1a Office of the General Counsel

MEMORANDUM
CONFIDENTIAL

To: Members, Executive Committee
From: Paula Frederick
Date: October 31, 2019

Re: Letter from Greg Beck

The attached letter threatens litigation over the constitutionality of Georgia Rule of
Professional Conduct 7.5(¢). This matter will be on the agenda for discussion in Executive
Session. The Rule reads as follows (the challenged language is in boldface):

RULE 7.5 FIRM NAMES AND LETTERHEADS

a. A lawyer shall not use a firm name, letterhead or other professional designation that
violates Rule 7.1.

b. A law firm with offices in more than one jurisdiction may use the same name in each
jurisdiction, but identification of the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice in the jurisdiction where
the office is located.

c. The name of a lawyer holding public office shall not be used in the name of a law
firm, or in communications on its behalf, during any substantial period in which the
lawyer is not actively and regularly practicing with the firm.

d. Lawyers may state or imply that they practice in a partnership or other organization
only when that is the fact.

e. A trade name may be used by a lawyer in private practice if:

1. the trade name includes the name of at least one of the lawyers
practicing under said name. A law firm name consisting solely of the name
or names of deceased or retired members of the firm does not have to include
the name of an active member of the firm; and

2. the trade name does not imply a connection with a government entity, with a
public or charitable legal services organization or any other organization,
association or institution or entity, unless there is, in fact, a connection.

The maximum penalty for a violation of this Rule is a public reprimand.

Comment

[1] Firm names and letterheads are subject to the general requirement of all advertising
that the communication must not be false, fraudulent, deceptive or misleading. Therefore,
lawyers sharing office facilities, but who are not in fact partners, may not denominate
themselves as, for example, "Smith and Jones," for that title suggests partnership in the
practice of law.

104 Marietta St. NW, Suite 100 - Atlanta, GA 30303-2743 - 404-527-8720 - Fax 404-527-8744

.gabar.
www.gabar.org _77-
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[2] Trade names may be used so long as the name includes the name of at least one or
more of the lawyers actively practicing with the firm. Firm names consisting entirely of the
names of deceased or retired partners have traditionally been permitted and have proven a
useful means of identification. Sub-paragraph (e)(1) permits their continued use as an
exception to the requirement that a firm name include the name of at least one active

member.

/pif



Greg Beck
Law Office

greg@beck.legal
202.684.6339

1250 Connecticut Ave. NW
Suite 200

Washington, DC 20036

October 14, 2019

Paula Frederick

General Counsel

State Bar of Georgia

104 Marietta St. NW

Suite 100

Atlanta, Georgia 30303

Via email to paulaf@gabar.org

Re: Georgia Rule of Professional Conduct 7.5(e)
Dear Ms. Frederick:

I represent LawHQ), a law firm based in Salt Lake City, Utah focused on protecting
consumers from the proliferation of illegal telephone spam. The firm is expanding
and intends to soon provide legal services in all fifty states through association
with locally licensed attorneys. The firm’s national scale, as well as its innovative
use of technology, will allow it to improve the speed, cost, simplicity, and effective-
ness of legal services.

Unfortunately, the Georgia Rules of Professional Conduct stand as a barrier to the
firm’s practice in the state. Rule 7.5(e) permits a trade name to “be used by a law-
yer in private practice” only if it “includes the name of at least one of the lawyers
practicing under” that name. On its face, the rule prohibits my client from operat-
ing in Georgia under its LawHQ trade name—even though nothing about the
name is misleading or poses even a hypothetical threat to potential clients.

Rule 7.5(e) is, as written, unconstitutional. On behalf of my clients in Alexander v.
Cahill, I obtained a permanent injunction against enforcement of a former New
York prohibition on a lawyer’s use of a “trade name that implies an ability to ob-
tain results in a matter.” Alexander v. Cahill, 598 F.3d 79, 94-95 (2d Cir. 2010). The
Second Circuit in Alexander held that the rule violated the First Amendment be-
cause it was too broad, prohibiting trade names “even when they are not actually
misleading.” Id. at 95. Under the logic of Alexander, Rule 7.5(e) also violates the
First Amendment—if the state cannot prohibit trade names that imply an ability to
obtain results, it cannot impose an even broader prohibition on all trade names
that do not contain the name of a lawyer either. See also Pub. Citizen Inc. v. Louisi-
ana Attorney Disciplinary Bd., 632 F.3d 212, 224 (5th Cir. 2011) (upholding a re-
striction on trade names only because lawyers remained free to use trade names
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that would not mislead the public); Harrell v. Fla. Bar, 915 E Supp. 2d 1285, 1305 &
n.21 (M.D. Fla. 2011) (holding unconstitutional a Florida restriction on a lawyer’s
slogan); Michel v. Bare, 230 F. Supp. 2d 1147 (D. Nev. 2002) (holding unconstitu-
tional a Nevada rule prohibiting use of trade names by law firms). Cf. Heffner v.
Murphy, 745 F.3d 56, 87 (3d Cir. 2014) (relying on Alexander to hold unconstitu-
tional a prohibition on use of trade names by funeral homes).

Those states that have prohibiied trade names have typically done so in reliance on
the Supreme Court’s decision Friedman v. Rogers, 440 U.S. 1 (1979). As the Second
Circuit noted in Alexander, however, Friedman was decided before the Court for-
mulated its standard of review for restrictions on commercial speech in Central
Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557 (1980). See
Alexander, 598 F.3d at 95. The state’s burden under Central Hudson is a “heavy”
one, 44 Liquormart v. Rhode Island, 517 U.S. 484, 516 (1996), requiring actual evi-
dence, not just speculation and conjecture, that the restrictions are effeclive and
narrowly tailored to further an important state interest. See, e.g., Edenfield v. Fane,
507 U.S. 761, 770-71 (1993). No evidence—or even common-sense reasoning—
shows that trade names are harmful to consumers of legal services. See Alexander,
598 F.3d at 95.

Following Alexander, T was hopeful that the states would quickly eliminate any re-
maining restrictions on law-firm trade names. But almost a decade later, Georgia
remains one of just a handful of states that continues to maintain such a trade-
name restriction. The state’s retention of an obviously unconstitutional rule leaves
LawHQ with little choice but to seek legal relief to protect its First Amendment
rights.

I am writing you in the hope of avoiding that outcome. An assurance from your
office that LawHQ may operate under its trade name in the state without threat of
discipline could render a lawsuit unnecessary. We therefore respectfully request
that you provide us with such assurance by agreeing, in writing, to forego enforce-
ment of Rule 7.5(e) on the ground that the rule is contrary to the First Amend-
ment.

Because LawHQ wishes to begin operating in Georgia as soon as possible, we
would appreciate a response by November 4, 2019.

Please feel free to contact me if you would like to discuss this matter further.

Sincerely,
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RULE 1.0 TERMINOLOGY AND DEFINITIONS

(a) “Belief” or “believes” denotes that the person involved actually thought the fact in
question to be true. A person’s belief may be inferred from the circumstances.

(b) “Confidential Proceedings” denotes any proceeding under these rules which occurs prior
to a filing in the Supreme Court of Georgia.

(¢) “Confirmed in writing” when used in reference to the informed consent of a person,
denotes informed consent that is given in writing by the person, or a writing that a lawyer
promptly transmits to the person confirming an oral informed consent. See paragraph (1)
for the definition of “informed consent.” If it is not feasible to obtain or transmit the
writing at the time the person gives informed consent, then the lawyer must obtain or
transmit it within a reasonable time thereafter.

(d) “Consult™ or “consultation™ denotes communication ot information reasonably sufficient
to permit the client to appreciate the significance of the matter in question.

(¢) “Conviction” or “convicted” denotes any of the following accepted by a court, whether or

not a sentence has been imposed:

a. a guilty plea:

b. a plea of nolo contendere;

c. a verdict of guilty;

d. a verdict of guilty but mentally ill; or

e. A plea entered under the Georgia First Offender Act, OCGA § 42-8-60 et

seq.. or a substantially similar statute in Georgia or another jurisdiction.

(f) “Domestic Lawyer” denotes a person authorized to practice law by the duly constituted
and authorized governmental body of any state or territory of the United States or the
District of Columbia but not authorized by the Supreme Court of Georgia or its rules to
practice law in the state of Georgia.

(g) “Firm” or “law firm” denotes a lawyer or lawyers in a private firm, law partnership,
professional corporation, sole proprietorship or other association authorized to praclice
law pursuant to Bar Rule 1-203 (d); or lawyers employed in a legal services organization

or the legal department of a corporation or other organization.

Proposed changes for term grievance
DRPC 1/10/20 meeting
_81_



31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60

61

_82..

(h) “Foreign Lawyer” denotes a person authorized to practice law by the duly constituted and
authorized governmental body of any foreign nation but not authorized by the Supreme
Court of Georgia or its rules to practice law in the state of Georgia.

(i) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or
procedural law of the applicable jurisdiction and has a purpose to deceive; not merely
negligent misrepresentation or failure to apprise another of relevant information.

(J) “Grievance > denotes an allegation of uncthical conduct filed
against a lawyer.

(k) “He,” “Him” or “His” denotes generic pronouns including both male and female.

(1) “Informed consent™ denotes the agreement by a person to a proposed course of conduct
after the lawyer has communicated adequate information and explanation about the
material risks of and reasonably available alternatives to the proposed course of conduct.

(m) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in
question. A person's knowledge may be inferred from the circumstances.

(n) “Lawyer” denotes a person authorized by the Supreme Court of Georgia or its rules to
practice law in the state of Georgia including persons admitted to practice in this state pro
hac vice.

(0) of ” cond
filed in writing with the Office of the Counsel and containing the name and
signature of  comnvlainant.

(p) “Nonlawyer” denotes a person not authorized to practice law by either the:

(H Supreme Court of Georgia or its rules (including pro hac vice admission),
or

(2) duly constituted and authorized governmental body of any other state or
territory of the United States, or the District of Columbia, or

(3) duly constituted and authorized governmental body of any foreign nation.

(q) “Notice of Discipline” denotes a notice by the State Disciplinary Board that the
respondent will be subject to a disciplinary sanction for violation of one or more Georgia
Rules of Professional Conduct unless the respondent affirmatively rejects the notice.

(r) “Partner” denotes a member of a partnership, a shareholder in a law firm organized

pursuant to Bar Rule 1-203 (d), or a member of an association authorized to practice law.

Proposed changes for term grievance
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(s) “Petition for Voluntary Surrender of License” denotes a Petition for Voluntary Discipline
in which the respondent voluntarily surrenders his license to practice law in this state. A
voluntary surrender of license is tantamount to disbarment.

(t) “Probable Cause™ denotes a finding by the State Disciplinary Board that there is
sufficient evidence to believe that the respondent has violated one or more of the
provisions of Part TV, Chapter 1 of the rules.

(u) “Prospective Client” denotes a person who consults with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter.

(v) “Public Proceedings” denotes any proceeding under these rules that has been filed with
the Supreme Court of Georgia.

(w) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the
conduct of a reasonably prudent and competent lawyer.

(x) “Reasonable beliet” or “reasonably believes” when used in reference to a lawyer denotes
that the lawyer believes the matter in question and that the circumstances are such that
the belief is reasonable.

(y) “Reasonably should know” when used in reference to a lawyer denotes that a lawyer of
reasonable prudence and competence would ascertain the matter in question.

(z) “Respondent” denotes a person whose conduct is the subject of any disciplinary
investigation or proceeding.

(aa)“Screened” denotes the isolation of a lawyer from any participation in a matter through
the timely imposition of procedures within a firm that are reasonably adequate under
the circumstances to protect information that the isolated lawyer is obligated to protect
under these rules or other law.

(bb) “Substantial” when used in reference to degree or extent denotes a material matter of

clear and weighty importance.

(cc) “Tribunal™ denotes a court, an arbitrator in an arbitration proceeding or a legislative
body, administrative agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an adjudicative capacity
when a neutral official, after the presentation of evidence or legal argument by a party or
parties, will render a legal judgment directly affecting a party's interests in a particular
matter.
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(dd) “Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating. photography,
audio or video recording and e-mail. A “signed” writing includes an electronic sound,
symbol or process attached to or logically associated with a writing and executed or

adopted by a person with the intent to sign the writing.

Comment

[1] Bar Rule 4-110 includes additional definitions for terminology used in the procedural section

ot these rules
Contirmed in Writing

[1A] If it is not feasible to obtain or transmit a written confirmation at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter
If a lawyer has obtained a client's informed consent, the lawyer may act in reliance on that
consent so long as it is confirmed in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (e) can depend on the
specific facts. For example, two practitioners who share office space and occasionally consult or
assist each other ordinarily would not be regarded as constituting a firm. However, if they
present themselves to the public in a way that suggests that they are a firm or conduct themselves
as a firm, they should be regarded as a firm for purposes of the rules. A group of lawyers could
be regarded as a firm for purposes of the rule that the same lawyer should not represent opposing
parties in litigation, while it might not be so regarded for purposes of the rule that information
acquired by one lawyer is attributed (o another. The terms of any formal agreement between
associated lawyers are relevant in determining whether they are a firm. as is the fact that they
have mutual access to information concerning the clients they serve. Furthermore, it is relevant

in doubtful cases to consider the underlying purpose of the rule that is involved.

[3] With respect to the law department of an organization, including the government. there is
ordinarily no question that the members of the department constitute a firm within the meaning
of the Georgia Rules of Professional Conduct. There can be uncertainty, however, as to the
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identity of the client. For example, it may not be clear whether the law department of a
corporation represents a subsidiary or an affiliated corporation, as well as the corporation by
which the members of the department are directly employed. A similar question can arise

concerning an unincorporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or

different components of it may constitute a firm or firms for purposes of these rules.

Fraud

[5] When used in these rules, the terms "fraud" or "fraudulent” refers to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction and
has a purpose to deceive. This does not include merely negligent misrepresentation or negligent
failure to apprise another of relevant information. For purposes of these rules, it 1s not necessary

that anyone has suffered damages or relied on the misrepresentation or failure to inform.

Informed Consent

[6] Many of the Georgia Rules of Professional Conduct require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain circumstances, a
prospective client) before accepting or continuing representation or pursuing a course of conduct.
See, e.g., Rules 1.2 (¢), 1.6 (a) and 1.7 (b). The communication necessary to obtain such consent
will vary according to the rule involved and the circumstances giving rise to the need to obtain
informed consent. The lawyer must make reasonable efforts to ensure that the client or other
person possesses information reasonably adequate to make an informed decision. Ordinarily, this
will require communication that includes a disclosure of the facts and circumstances giving rise
to the situation, any explanation reasonably necessary to inform the clicnt or other person of the
material advantages and disadvantages of the proposed course of conduct and a discussion of the
client's or other person's options and alternatives. In some circumstances it may be appropriate
for a lawyer to advise a client or other person to seek the advice of other counsel. A lawyer need
not inform a client or other person of facts or implications already known to the client or other
person; nevertheless, a lawyer who does not personally inform the client or other person assumes
the risk that the client or other person is inadequately informed and the consent is invalid. In
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determining whether the information and explanation provided are reasonably adequate, relevant
factors include whether the client or other person is experienced in legal matters generally and in
making decisions of the type involved, and whether the client or other person is independently
represented by other counsel in giving the consent. Normally, such persons need less information
and explanation than others, and generally a client or other person who is independently
represented by other counsel in giving the consent should be assumed to have given informed

consent.

(7] Obtaining informed consent will usually require an affirmative response by the client or other
person. In general, a lawyer may not assume consent from a client's or other person's silence.
Consent may be inferred, however, from the conduct of a client or other person who has
reasonably adequate information about the matter. A number of Rules require that a person's
consent be confirmed in writing. See Rules 1.7 (b) and 1.9 (a). For a definition of "writing" and
"confirmed in writing," see paragraphs (s) and (b). Other Rules require that a client's consent be
obtained in a writing signed by the client. See, e.g, Rules 1.8 (1) (3) and (g). For a definition of
"signed," see paragraph (s).

Screened

[8] This definition applies to situations where screening of a personally disqualified lawyer is

permitted to remove imputation of a conflict of interest under Rules 1.11 and 1.12.

[9] The purpose of screening is to assure the affected parties that confidential information known
by the personally disqualified lawyer remains protected. The personally disqualified lawyer
should acknowledge the obligation not to communicate with any of the other lawyers in the firm
with respect to the matter. Similarly, other lawyers in the firm who arce working on the matter
should be informed that the screening is in place and that they may not communicate with the
personally disqualified lawyer with respect to the matter. Additional screening measures that are
appropriate for the particular matter will depend on the circumstances. To implement, reinforce
and remind all affected lawyers of the presence of the screening, it may be appropriate for the
firm to undertake such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or other materials
relating to the matter, written notice and instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to the matter, denial of access by the screened
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Jawyer to firm files or other materials relating to the matter and periodic reminders of the screen

to the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as practical after

a lawyer or law firm knows or reasonably should know that there is a need for screening.
Writing

[11] The purpose of this definition is to permit a lawyer to use developing technologies that
maintain an objective record of a communication that does not rely upon the memory of the

lawyer or any other person. See OCGA § 10-12-2(8).

RULE 9.3 COOPERATION WITH DISCIPLINARY AUTHORITY

During the investigation of a grievanee filed under these Rules, the lawyer

complained against shall respond to disciplinary authorities in accordance with State Bar Rules
The maximum penalty for a violation of this Rule is a public reprimand

Comment

[1] Much of the work in the disciplinary process is performed by volunteer lawyers and lay
persons. In order to make good use of their valuable time, it is imperative that the lawyer
complained against cooperate with the investigation. In particular, the lawyer must file a sworn
response with the member of the Investigative Panel charged with the responsibility of

investigating the complaint.

[2] Nothing in this Rule prohibits a lawyer from responding by making a Fifth Amendment
objection, if appropriate. However, disciplinary proceedings are civil in nature and the use of' a

[ifth Amendment objection will give rise to a presumption against the lawyer.

RULE 4-202 RECEIPT OF GRIEVANCES; INITIAL REVIEW BY BAR COUNSEL
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()

be-signed-by-the-complainant—
investigation receipt of a Memorand  of Grievance. an Intake orm from the
and that
(b)
written-deseription erves-as-the-basis-for the-investigation- The
Office of the General Counsel may deliver the information it-obtatns

source to the State Disciplinary Roard for initiation of a grievance under Rule 4-203 (2).

(¢) The Office of the General Counsel shall be empowered to collect evidence and
information concerning any grievanee . The screening process
may include forwarding the grievanee to the respondent in
order so that the respondent may respond te-thegrievanee.

(d) The Office of the General Counsel may request the Chair of the State Disciplinary Board
{0 issue a subpoena as provided by OCGA § 24-13-23 requiring a respondent or a third
party to produce documents relevant to the matter under investigation. Subpoenas shall
be enforced in the manner provided at Rule 4-221 (c).

(e) Upon completion of its screening of a matter, the Office of the General
Counsel shall be empowered to dismiss those that do not present

sulficient merit to proceed.

(f) Those grievanees that appear to allege a violation of Part IV, Chapter 1 of the
Georgia Rules of Professional Conduct may be forwarded to the State Disciplinary Board

pursuant to Rule 4-204. In licu of forwarding a matter to the State Disciplinary Board, the
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Office of the General Counsel may refer a matter to the Censumer Client Assistance

Program so that it may direct the complaining party to appropriate resources.

RULE 4-203 POWERS AND DUTIES

In accordance with these Rules, the State Disciplinary Board shall have the following powers

and duties:

(1) to receive and cvaluate any and all written grievances against lawyers and to frame such
charges and grievances as shall conform to the requirements of these Rules. A copy of any
grievanee serving as the basis for investigation or proceedings before the State
Disciplinary Board shall be furnished to the respondent by the procedures set forth in Rule 4-
203.1;
(2) to initiate grievances on its own motion, to require additional information from a
complainant, where appropriate, and to dismiss and reject
that seem unjustified, frivolous, or patently unfounded. However, the rejection of a grievanee

by the State Disciplinary Board shall not deprive the complaining party of any right of
action he might otherwise have at law or in equity against the respondent;
(3) to issue letters of instruction when dismissing a grievanee matter,
(4) to delegate the duties of the State Disciplinary Board enumerated in paragraphs (1), (2), (8),
(9), (10), and (11) hereof to the Chair of the State Disciplinary Board or such other members as
the State Disciplinary Board or its Chair may designate subject to review and approval by the full
State Disciplinary Board;
(5) to conduct Probable Cause investigations, to collect evidence and information concerning
grievanees . and to certify grievanees to the Supreme Court of

Georgia for hearings by Special Masters as hereinafier provided;
(6) to prescribe its own Rules of conduct and procedure;

(7) to receive, investigate, and collect evidence and information, and review and accept or reject

Petitions for Voluntary Discipline pursuant to Rule 4-227 (b) (1);
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(8) to sign and enforce, as hereinafter described, subpoenas for the appearance of persons and the
production of documents, things and records at investigations both during the screening process

and the State Disciplinary Board's investigation;

(9) to issue a subpoena as provided in this Rule whenever a subpoena is sought in this State
pursuant to the law of another jurisdiction for use in lawyer discipline or disability proceedings,

where the issuance of the subpoena has been duly approved under the law of the other

jurisdiction. Upon petition for good cause the State Disciplinary Board may compel the

attendance of witnesses and production of documents in the county where the witness resides or
is employed or elsewhere as agreed by the witness. Service of the subpoena shall be as provided
in the Georgia Civil Practice Act. Enforcement or challenges to the subpoena shall be as

provided at Rule 4-221 (c);
(10) to extend the time within which a formal complaint may be filed:

(11) to issue Formal Letters of Admonition and Confidential Reprimands as hereinafter

provided;

(12) to issue a Notice of Discipline providing that unless the respondent affirmatively rejects the

notice, the respondent shall be sanctioned as ordered by the Supreme Court of Georgia;

(13) to refer a lawyer who appears to be impaired for an evaluation by an appropriate medical or

mental health professional; and

(14) to use the staff of the Office of the General Counsel in performing its duties.

RULE 4-204 INVESTIGATION AND DISPOSITION BY STATE DISCIPLINARY
BOARD-GENERALLY

(a) Each grievanee that presents sufficient merit to proceed may be referred with a
Notice of Investigation to the State Disciplinary Board for investigation and disposition
in accordance with its Rules. The Clerk of the State Disciplinary Boards shall assign a
lawyer member of the State Disciplinary Board to be responsible for the investigation.
The Office of the General Counsel shall simultancously assign a staff investigator to

assist the State Disciplinary Board member with the investigation. If the investigation of
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296 the State Disciplinary Board establishes Probable Cause to believe that the respondent

297 has violated one or more of the provisions of Part IV, Chapter 1 of these Rules, it shall:
298 1. issue a Formal Letter of Admonition;

299 2. issue a Confidential Reprimand;

300 3. issue a Notice of Discipline;

301 4. refer the case to the Supreme Court of Georgia for hearing before a Special Master
302 and file a formal complaint with the Supreme Court of Georgia. all as hereinatter
303 provided; or

304 5. refer a respondent for evaluation by an appropriate medical or mental health

305 professional pursuant to Rule 4-104 upon the State Disciplinary Board’s

306 determination that there is cause to believe the lawyer is impaired.

307 All other cases may be either dismissed by the State Disciplinary Board or referred to the
308  Gensumer Assistance Program so that it may direct the complaining party to appropriate

309 resources

310 (b) The primary investigation shall be conducted by the member of the State Disciplinary

311 Board responsible for the investigation, assisted by the staff of the Office of the General
312 Counsel, upon request of the State Disciplinary Board member. The Board of Governors
313 of the State Bar of Georgia shall fund the Office of the General Counsel so that the Office
314 of the General Counsel will be able to adequately investigate and prosecute all cases.

315

316 RULE 4-204.1 NOTICE OF INVESTIGATION (Revised at January 2019 meeting)

317 (a) A Notice of Investigation shall accord the respondent reasonable notice of the charges
318 against him and a reasonable opportunity to respond to the charges in writing. The Notice
319 shall contain:

320

321 1. astatement that the grievance uant 18
322 being transmitted to the State Disciplinary Board;

323 2. acopy of the grievance ;

324 3. alist of the Rules that appear to have been violated;
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4. the name and address of the State Disciplinary Board member assigned to
investigate the matter and a list of the State Disciplinary Board
members; and

5. a statement of the respondent’s right to challenge the competency, qualifications
or objectivity of any State Disciplinary Board member.

(b) The form for the Notice of Investigation shall be approved by the State Disciplinary
Board.
(¢) The Office of the General Counsel shall cause the Notice of Investigation to be served

upon the respondent pursuant to Rule 4-203.1.

RULE 4-204.3 ANSWER TO NOTICE OF INVESTIGATION REQUIRED

(a) The respondent shall deliver to the State Disciplinary Board member assigned to
investigate the grievanee a written response under oath to the Notice of
[nvestigation within 30 days of service.

(b) The written response must address specifically all of the issues set forth in the Notice of
Investigation.

(¢) The State Disciplinary Board member assigned to investigate the may,
in the State Disciplinary Board member’s discretion, grant extensions of time for the
respondent’s answer. Any request for extension of time must be made in writing, and the
grant of an extension of time must also be in writing. Extensions of time shall not exceed
30 days and should not be routinely granted.

(d) In cases where the maximum sanction is disbarment or suspension and the respondent
fails to properly respond within the time required by these Rules, the Office of the
General Counsel may seek authorization from the Chair or Vice-Chair of the State
Disciplinary Board to file a motion for interim suspension of the respondent.

1. When an investigating member of the State Disciplinary Board notifies the Office
of the General Counsel that the respondent has failed to respond and that the
respondent should be suspended, the Office of the General Counsel shall, with the

approval of the Chair or Vice-Chair of the State Disciplinary Board, file a Motion
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365
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372
373
374
375
376
377
378
379
380
381
382

for Interim Suspension of the respondent. The Supreme Court of Georgia shall

enter an appropriate order.

2. When the State Disciplinary Board member and the Chair or Vice-Chair of the

State Disciplinary Board determine that a respondent who has been suspended for
failure to respond has filed an appropriate response and should be reinstated, the
Office of the General Counsel shall file a Motion to Lift Interim Suspension. The
Supreme Court of Georgia shall enter an appropriate order. The determination that
an adequate response has been filed is within the discretion of the investigating

State Disciplinary Board member and the Chair of the State Disciplinary Board.

RULE 4-208.2 NOTICE OF DISCIPLINE; CONTENTS; SERVICE

(a) The Notice of Discipline shall include

19

the Rules that the State Disciplinary Board found the respondent violated;

the allegations of facts that, if unrebutted, support the finding that such Rules have
been violated:

the level of public discipline recommended to be imposed,;

the reasons why such level of discipline is recommended, including matters
considered in mitigation and matters considered in aggravation, and such other
considerations deemed by the State Disciplinary Board to be relevant to such
recommendation;

the entire provisions of Rule 4-208.3 relating to rejection of a Notice of Discipline.
This may be satisfied by attaching a copy of the Rule to the Notice of Discipline and
referencing the same in the notice;

a copy of the Memorandum of Grievance or written descrintio  pursuant to Rule 4-
202(b): and

a statement of any prior discipline imposed upon the respondent, including

confidential discipline under Rules 4-205 to 4-208.
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(b) The Notice of Discipline shall be filed with the Clerk of the Supreme Court of Georgia,
and a copy of the Notice of Discipline shall be served upon the respondent pursuant to
Rule 4-203.1.

(¢) The Office of the General Counsel shall file documents evidencing service with the Clerk
of the Supreme Court of Georgia.

(d) The level of disciplinary sanction in any Notice of Discipline rejected by the respondent
or the Office of the General Counsel shall not be binding on the Special Master, the State

Disciplinary Board or the Supreme Court of Georgia in subsequent proceedings in the

same matter.

RULE 4-208.4 FORMAL COMPLAINT FOLLOWING NOTICE OF REJECTION OF
DISCIPLINE

(1) The Office of the General Counsel shall file with the Clerk of the Supreme Court of
Georgia a formal complaint and a Petition for Appointment of Special Master within 30
days following the filing of a Notice of Rejection. The Notice of Discipline shall operate
as the notice of finding of Probable Cause by the State Disciplinary Board.

(2) The Office of the General Counsel may obtain extensions of time for the filing of the
{formal complaint from the Chair of the State Disciplinary Board or his designee.

(3) After the rejection of a Notice of Discipline and prior to the time of the filing of the
formal complaint, the State Disciplinary Board may reconsider the grieveanee and

take appropriate action.

RULE 4-222 LIMITATION

(a) No proceeding under Part IV, Chapter 2, shall be brought unless a Memorandum of
Grievance or a Censumer
Assistance Program referral form has been received at the State Bar of Georgia
headquarters or instituted pursuant to these Rules within four years after the commission
of the act; provided, however, this limitation shall be tolled during any period of time, not

to exceed two years, that the offender or the offense is unknown. the offender’s
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439

whereabouts are unknown, or the offender’s name is removed from the roll of those
authorized to practice law in this State.

(b) Referral of a matter to the State Disciplinary Board by the Office of the General Counsel
shall occur within 12 months of the receipt of the Memorandum of Grievance

at the State Bar of Georgia ool antp

RULE 4-223 ADVISORY OPINIONS

(a) Any Formal Advisory Opinion issued pursuant to Rule 4-403 which is not thereafter
disapproved by the Supreme Court of Georgia shall be binding on the State Bar of Georgia, the
State Disciplinary Board, and the person who requested the opinion, in any subsequent
disciplinary proceeding involving that person. Formal Advisory Opinions which have been
approved or modified by the Supreme Court pursuant to Rule 4-403 shall also be binding in
subsequent disciplinary proceedings which do not involve the person who requested the opinion.
(b) It shall be considered as mitigation to any grievanee under these
rules that the respondent has acted in accordance with and in reasonable reliance upon a written
Informal Advisory Opinion requested by the respondent pursuant to Rule 4-40 1 or a Formal

Advisory Opinion issued pursuant to Rule 4-403, but not reviewed by the Supreme Court of

Georgia.

RULE 4-224 EXPUNGEMENT OF RECORDS

(a) The record of any grievanee against a respondent under these Rules which
does not result in discipline against the respondent shall be expunged by the Oflice of the

General Counsel in accordance with the following:

1. those g closed by the Office of the General Counsel after screening
pursuant to Rule 4-202 (e) shall be expunged afier one year;
2. those grievanees dismissed by the State Disciplinary Board after a Probable

Cause investigation pursuant to Rule 4-204 (a) shall be expunged after two years; and
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3. those complaints dismissed by the Supreme Court of Georgia after formal
proceedings shall be expunged after two years.

(b) Definition. The term “expunge” shall mean that all records or other evidence of the
existence of the complaint shall be destroyed.

(¢) Effect of Expungement. After a tile has been expunged, any response to an inquiry
requiring a reference to the matter shall state that any record of such matter has been
expunged and, in addition, shall state that no inference adverse to the respondent is to be
drawn on the basis of the incident in question. The respondent may answer any inquiry
requiring a reference to an expunged matter by stating that the grievanee matter or formal
complaint was dismissed and thereafter expunged.

(d) Retention of Records. Upon application to the State Disciplinary Board by the Office of
the General Counsel, for good cause shown, with notice to the respondent and an
opportunity to be heard, records that would otherwise be expunged under this Rule may
be retained for such additional period of time not exceeding three years as the Board
deems appropriate. Counsel may seek a further extension of the petiod for which
retention of the records is authorized whenever a previous application has been granted
for the maximum period permitted hereunder.

(¢) A lawyer may respond in the negative when asked if there are any complaints against the
lawyer if the matter has been expunged pursuant to this Rule. Before making a negative
response to any such inquiry, the lawyer shall confirm that the record was expunged and
shall not presume that any matter has been expunged.

(f) A lawyer may respond in the negative when asked if he has ever been professionally
disciplined or determined to have violated any professional disciplinary rules if all

filed against the lawyer have either been referred to the Consumer

Assistance Program, dismissed, or dismissed with a letter of instruction.

CLIENT SECURITY FUND RULE 10-106

(a) The loss must be caused by the dishonest conduct of the lawyer and shall have arisen out of
and because of a lawyer-client relationship, or a fiduciary relationship, between the lawyer and

the claimant.
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(b) As used in these Rules, “dishonest conduct” means wrongful acts committed by a lawyer in
the nature of theft or embezzlement of money or the wrongful taking or conversion of money,
property or other things of value.

(c) There must be a final disposition of

indefinite suspension, disbarment, or voluntary surrender of
license.
(d) The claim shall be filed no later than two years after the date of {inal disciplinary action by
the Supreme Court of Georgia. In the event disciplinary action cannot be prosecuted due to the
fact that the attorney is either deceased or cannot be located, the claim shall be filed no later than
five years after the dishonest conduct was first discovered by the applicant; provided, however,
the claim shall be filed no later than seven years after the dishonest conduct occurred.

(¢) Except as provided by part (1) of this Rule, the following losses shall not be reimbursable:

(1) losses incurred by spouses, children, parents, grandparents, siblings, partners,

associates and employees of lawyer(s) causing the losses;

(2) losses covered by any bond, surety agreement, or insurance contract to the extent
covered thereby, including any loss to which any bonding agent, surety or insurer is

subrogated, to the extent of that subrogated interest;

3) losses incurred by any financial institution, which are recoverable under a "banker's

blanket bond" or similar commonly available insurance or surety contract;

(4) losses incurred by any business entity controlled by the lawyer, or any person or entity

described in part (e) (1) hereof;
(5) losses incurred by any governmental entity or agency;
(6) losses incurred by corporations or partnerships, including general or [imited.

(f) In cases of extreme hardship or special and unusual circumstances, the Board may, in its
discretion, recognize a claim that otherwise would be excluded under these Rules in order to

achieve the purpose of the Fund.
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496  (g) In cases where it appears that there will be unjust enrichment, or the claimant unreasonably

497  or knowingly contributed to the loss, the Board, in its discretion, may deny the claim.

498  (h) The Board shall require the applicant to exhaust his or her civil remedies unless the Board

499  determines that the pursuit of the civil claim is not feasible or practical.
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Rule 1.0 TERMINOLOGY AND DEFINITIONS.

(a)

(b)

(c)

(d)

(e)

(f)

(g)

“Belief” or "believes” denotes that the person involved actually thought the fact in question to
be true. A person’s belief may be inferred from the circumstances.

“Confidential Proceedings” denotes any proceeding under these rules which occurs prior to a

filing in the Supreme Court of Georgia.

“Confirmed in writing” when used in reference to the informed consent of a person, denotes
informed consent that is given in writing by the person, or a writing that a lawyer promptly
transmits to the person confirming an oral informed consent. See paragraph ({) for the definition
of “informed consent.” If it is not feasible to obtain or transmit the writing at the time the
person gives informed consent, then the lawyer must obtain or transmit it within a reasonable
time thereafter.

“Consult” or “consultation” denotes communication of information reasonably sufficient to
permit the client to appreciate the significance of the matter in question.

“Conviction” or “convicted” denotes any of the following accepted by a court, whether or not a
sentence has been imposed:

(1) aguilty plea;

(2) aplea of nolo contendere;

(3) averdict of guilty;

(4) averdict of guilty but mentally ill; or

(5) Aplea entered under the Georgia First Offender Act, OCGA § 42-8-60 et seq., or a

substantially similar statute in Georgia or another jurisdiction.

“Domestic Lawyer” denotes a person authorized to practice law by the duly constituted and
authorized governmental body of any state or territory of the United States or the District of
Columbia but not authorized by the Supreme Court of Georgia or its rules to practice law in the
state of Georgia.

“Firm” or “law firm” denotes a lawyer or lawyers in a private firm, law partnership, professional

corporation, sole proprietorship or other association authorized to practice law pursuant to Bar
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Rule 1-203 (d); or lawyers employed in a legal services organization or the legal department of a
corporation or other organization.

(h) “Foreign Lawyer” denotes a person authorized to practice law by the duly constituted and
authorized governmental body of any foreign nation but not authorized by the Supreme Court
of Georgia or its rules to practice law in the state of Georgia.

(i) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or procedural
law of the applicable jurisdiction and has a purpose to deceive; not merely negligent
misrepresentation or failure to apprise another of relevant information.

(i) “Grievance/Memorandum of Grievance” denotes an allegation of unethical conduct filed against
a lawyer.

(k) “He,” “Him” or “His” denotes generic pronouns including both male and female.

() “Informed consent” denotes the agreement by a person to a proposed course of conduct after
the lawyer has communicated adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of conduct.

(m) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in question. A person's
knowledge may be inferred from the circumstances.

(n) “Lawyer” denotes a person authorized by the Supreme Court of Georgia or its rules to practice
law in the state of Georgia including persons admitted to practice in this state pro hac vice.

(0) “Nonlawyer” denotes a person not authorized to practice law by either the:

(1) Supreme Court of Georgia or its rules (including pro hac vice admission), or

(2) duly constituted and authorized governmental body of any other state or territory
of the United States, or the District of Columbia, or

(3) duly constituted and authorized governmental body of any foreign nation.

(p) “Notice of Discipline” denotes a notice by the State Disciplinary Board that the respondent will
be subject to a disciplinary sanction for viotation of one or more Georgia Rules of Professional
Conduct unless the respondent affirmatively rejects the notice.

(q) “Partner” denotes a member of a partnership, a shareholder in a law firm organized pursuant to
Bar Rule 1-203 (d), or a member of an association authorized to practice law.

(r) “Petition for Voluntary Surrender of License” denotes a Petition for Voluntary Discipline in which
the respondent voluntarily surrenders his license to practice law in this state. A voluntary

surrender of license is tantamount to disbarment.
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(s) “Probable Cause” denotes a finding by the State Disciplinary Board that there is sufficient
evidence to believe that the respondent has violated one or more of the provisions of Part IV,
Chapter 1 of the rules.

(t) "Prospective Client" denotes a person who consults with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter.

(u) “Public Proceedings” denotes any proceeding under these rules that has been filed with the
Supreme Court of Georgia.

(v) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the conduct
of a reasonably prudent and competent lawyer.

“Reasonable belief” or “reasonably believes” when used in reference to a lawyer denotes that

£

the lawyer believes the matter in question and that the circumstances are such that the belief is
reasonable.

(x) “Reasonably should know” when used in reference to a lawyer denotes that a tawyer of
reasonable prudence and competence would ascertain the matter in question.

(y) “Respondent” denotes a person whose conduct is the subject of any disciplinary investigation or
proceeding.

(z) “Screened” denotes the isolation of a lawyer from any participation in a matter through the
timely imposition of procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isolated lawyer is obligated to protect under
these rules or other law.

(aa)“Substantial” when used in reference to degree or extent denotes a material matter of clear and

weighty importance.

(bb) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding or a legislative body,
administrative agency or other body acting in an adjudicative capacity. A legislative body,
administrative agency or other body acts in an adjudicative capacity when a neutral official, after the
presentation of evidence or legal argument by a party or parties, will render a legal judgment

directly affecting a party's interests in a particular matter.

(cc) “Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including but not limited to handwriting, typewriting, printing, photostating,

photography, audio or video recording and electronic communications. A “signed” writing includes
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an electronic sound, symbol or process attached to or logically associated with a writing and

executed or adopted by a person with the intent to sign the writing.

Comment

[1] Bar Rule 4-110 includes additional definitions for terminology used in the procedural section of these

rules.
Confirmed in Writing

[1A] If it is not feasible to obtain or transmit a written confirmation at the time the client gives informed
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If a lawyer has
obtained a client's informed consent, the lawyer may act in reliance on that consent so long as it is

confirmed in writing within a reasonable time thercafter.
Firm

[2] Whether two or more lawyers constitute a firm within paragraph (e) can depend on the specific
tacts. For example, two practitioners who share office space and occasionally cunsull vl dssist each
other ordinarily would not be regarded as constituting a firm. However, if they present themselves to
the public in a way that suggests that they are a firm or conduct themselves as a firm, they should be
regarded as a firm for purposes of the rules. A group of lawyers could be regarded as a firm for purposes
of the rule that the same lawyer should not represent opposing parties in litigation, while it might not be
so regarded for purposes of the rule that information acquired by one lawyer is attributed to another.
The terms of any formal agreement between associated lawyers are relevant in determining whether
they are a firm, as is the fact that they have mutual access to information concerning the clients they

serve. Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the rule that is

involved.

[3] With respect to the law department of an organization, including the government, there is ordinarily
no question that the members of the department constitute a firm within the meaning of the Georgia
Rules of Professional Conduct. There can be uncertainty, however, as to the identity of the client. For
example, it may not be clear whether the law department of a corporation represents a subsidiary or an
affiliated corporation, as well as the corporation by which the members of the department are directly

employed. A similar question can arise concerning an unincorporated association and its local affiliates.
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[4] Similar questions can also arise with respect to lawyers in legal aid and legal services organizations.
Depending upon the structure of the organization, the entire organization or different components of it

may constitute a firm or firms for purposes of these rules.

Fraud

[5] When used in these rules, the terms "fraud" or "fraudulent” refers to conduct that is characterized as
such under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive.
This does not include merely negligent misrepresentation or negligent failure to apprise another of
relevant information. For purposes of these rules, it is not necessary that anyone has suffered damages

or relied on the misrepresentation or failure to inform.

Informed Consent

[6] Many of the Georgia Rules of Professional Conduct require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain circumstances, a prospective
client) before accepting or continuing representation or pursuing a course of conduct. See, e.g., Rules
1.2 (c), 1.6 (a) and 1.7 (b). The communication necessary to obtain such consent will vary according to
the rule involved and the circumstances giving rise to the need to obtain informed consent. The lawyer
must make reasonable efforts to ensure that the client or other person possesses information
reasonably adequate to make an informed decision. Ordinarily, this will require communication that
includes a disclosure of the facts and circumstances giving rise to the situation, any explanation
reasonably necessary to inform the client or other person of the material advantages and disadvantages
of the proposed course of conduct and a discussion of the client's or other person's options and
alternatives. In some circumstances it may be appropriate for a lawyer to advise a client or other person
to seek the advice of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the client or other person is
inadequately informed and the consent is invalid. In determining whether the information and
explanation provided are reasonably adequate, relevant factors include whether the client or other
person is experienced in legal matters generally and in making decisions of the type involved, and
whether the client or other person is independently represented by other counsel in giving the consent.

Normally, such persons need less information and explanation than others, and generally a client or
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other person who is independently represented by other counsel in giving the consent should be

assumed to have given informed consent.

(7] Obtaining informed consent will usually require an affirmative response by the client or other
person. In general, a lawyer may not assume consent from a client's or other person's silence. Consent
may be inferred, however, from the conduct of a client or other person who has reasonably adequate
information about the matter. A number of Rules require that a person's consent be confirmed in
writing. See Rules 1.7 (b) and 1.9 (a). For a definition of "writing" and "confirmed in writing," see
paragraphs (s) and (b). Other Rules require that a client's consent be obtained in a writing signed by the

client. See, e.g., Rules 1.8 (a) (3) and (g). For a definition of "signed," see paragraph (s).

Screened

[8] This definition applies to situations where screening of a personally disqualified lawyer is permitted

to remove imputation of a conflict of interest under Rules 1.11 and 1.12.

[9] The purpose of screening is to assure the affected parties that confidential information known by the
persnnally disqualified lawyer remains protected. The personally disqualified lawyer should
acknowledge the obligation not to communicate with any of the other lawyers in the firm with respect
to the matter. Similarly, other tawyers in the firm who are working on the matter should be informed
that the screening is in place and that they may not communicate with the personally disqualified
lawyer with respect to the matter. Additional screening measures that are appropriate for the particular
matter will depend on the circumstances. To implement, reinforce and remind all affected lawyers of
the presence of the screening, it may be appropriate for the firm to undertake such procedures as a
written undertaking by the screened lawyer to avoid any communication with other firm personnel and
any contact with any firm files or other materials relating to the matter, written notice and instructions
to all other firm personnel forbidding any communication with the screened lawyer relating to the
matter, denial of access by the screened lawyer to firm files or other materials relating to the matter

and periodic reminders of the screen to the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as practical after a

lawyer or law firm knows or reasonably should know that there is a need for screening.
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Writing

[11] The purpose of this definition is to permit a lawyer to use developing technologies that maintain an

objective record of a communication that does not rely upon the memory of the lawyer or any other

person. See OCGA § 10-12-2(8).
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RULE 8.4 MISCONDUCT
a. It shall be a violation of the Georgia Rules of Professional Conduct for a lawyer to:
(1) violate or knowingly attempt to violate the Georgia Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of another;
(2) be convicted of a felony;
(3) be convicted of a misdemeanor involving moral turpitude where the underlying conduct
relates to the lawyer's fitness to practice law;
(4) engage in professional conduct involving dishonesty, fraud, deceit or misrepresentation;
(5) fail to pay any final judgment or rule absolute rendered against such lawyer for money
collected by him or her as a lawyer within ten days after the time appointed in the order
or judgment;
(6)
(i)  state an ability to influence improperly a government agency or official by
means that violate the Georgia Rules of Professional Conduct or other law;
(i)  state an ability to achieve results by means that violate the Georgia Rules of
Professional Conduct or other law;
(iii)  achieve results by means that violate the Georgia Rules of Professional Conduct
or other law;
(7) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law; or
(8) commit a criminal act that relates to the lawyer's fitness to practice law or reflects
adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer, where the

lawyer has admitted in judicio, the commission of such act.

(1) For purposes of this Rule, conviction shall include any of the following accepted by a
court, whether or not a sentence has been imposed:
(i

(ii) a plea of nolo contendere;

)}  aguilty plea;

(iii) a verdict of guilty; or
(iv)  averdict of guilty but mentally ill.

(2) The record of a conviction or disposition in any jurisdiction based upon a guilty plea, a
plea of nolo contendere, a verdict of guilty or a verdict of guilty but mentally ill, or upon
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the imposition of first offender probation shali be conclusive evidence of such
conviction or disposition and shall be admissible in proceedings under these disciplinary
rules.
c. This Rule shall not be construed to cause any infringement of the existing inherent right of
Georgia Superior Courts to suspend and disbar lawyers from practice based upon a conviction of
a crime as specified in paragraphs (a) (1), (a) (2) and (a) (3) above.
d. Rule 8.4 (a) (1) does not apply to any of the Georgiz Rules of Professional Conduct for which
there is no disciplinary penalty.
The maximum penalty for a violation of Rule 8.4 (a) (1) is the maximum penalty for the specific Rule
violated. The maximum penalty for a violation of Rule 8.4 (a) (2) through (c) is disbarment.
Comment
(1] The prohibitions of this Rule as well as the prohibitions of Bar Rule 4-102 prevents a lawyer from
attempting to violate the Georgia Rules of Professional Conduct or from knowingly aiding or abetting, or
providing direct or indirect assistance or inducement to another person who violates or attempts to
violate a rule of professional conduct. A lawyer may not avoid a violation of the rules by instructing a
nonlawyer, who is not subject to the rules, to act where the lawyer can not.
[2] This Rule, as its predecessor, is drawn in terms of acts involving "moral turpitude"” with, however, a
recognition that some such offenses concern matters of personal morality and have no specific
connection to fitness for the practice of law. Here the concern is limited to those matters which fall
under both the rubric of "moral turpitude” and involve underlying conduct relating to the fitness of the
lawyer to practice law.
[3] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving
fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses

carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving "moral

‘turpitude.” That concept can be construed to include offenses concerning some matters of personal

morality, such as adultery and comparable offenses, that have no specific connection to fitness for the
practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should
be professionally answerable only for offenses that indicate lack of those characteristics relevant to law
practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the
administration of justice are in that category. A pattern of repeated offenses, even ones of minor
significance when considered separately, can indicate indifference to legal obligation.

[4] Reserved.
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[5] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no
valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, |
scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.
[6] Persons holding public office assume responsibilities going beyond those of other citizens. A lawyer's
abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is true
of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and

officer, director or manager of a corporation or other organization.
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