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Two years after the Supreme 
Court’s fragmented opinion in 
Rapanos v. U.S. (Rapanos),1 envi-

ronmental practitioners, consultants and 
the public are still left wondering what 
exactly is a “waters of the U.S.” Prior to 
Rapanos, the scope of Clean Water Act 
(“CWA”) jurisdiction over wetlands and 
other non-navigable waters was an issue 
of great debate and uncertainty in the 
lower courts. When the Supreme Court 
granted certiorari in Rapanos to decide 
whether CWA jurisdiction extends to 
wetlands that are not adjacent to naviga-
ble-in-fact waters, many had hoped the 
issue would finally be resolved.2 Unfor-
tunately, the court split in its decision and 
no clear majority emerged. As Chief Jus-
tice Roberts stated in his concurrence, “it 
is unfortunate that no opinion commands 
a majority of the court on precisely how 
to read Congress’ limits on the reach of 
the CWA. Lower courts and regulated 
entities will now have to feel their way 
on a case by case basis to determine if 
CWA jurisdiction exists.”3 This is just 
what has occurred creating even further 
uncertainty as to the reach of the CWA 
over non-navigable waters. 

	 On June 5, 2007, nearly one year 
after Rapanos, the U.S. Environmental 
Protection Agency (EPA) and the U.S. 
Army Corps of Engineers (Corps) jointly 
issued a memorandum interpreting Rapa-
nos (Rapanos Guidance) in order to pro-
vide guidance to EPA and Corps’ field 
offices to ensure consistency in identify-
ing jurisdictional wetlands, streams and 
rivers under the CWA.4 EPA and the 
Corps decided to assert jurisdiction to the 
maximum extent allowed under Rapanos. 
As a result of the Court’s split decision, 
EPA and the Corps evaluated Rapanos 
under a “counting heads” approach and 
thus, will now assert regulatory jurisdic-
tion where a water body satisfies either 
the plurality’s definition of “waters of the 
U.S.” or Justice Kennedy’s “significant 
nexus” test.5 The agencies’ approach is 
consistent with Justice Stevens’ dissent 
wherein he advised that the four dissent-
ing justices would uphold jurisdiction in 
all cases in which either the plurality’s 
or Justice Kennedy’s test is satisfied.6 
Practically speaking, the Rapanos Guid-
ance leaves much to be desired to the 
consultants tasked with conducting the 
jurisdictional delineations in the field. 	 

Did the 11th Circuit Miss  
the Boat?: 
Interpreting Rapanos Two Years Later in Light 
of EPA’s and the Corps of Engineers’ Rapanos 
Guidance and U.S. v. Robison
By Holly P. Cole, Esq.
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	 The Savannah Corps District and EPA Region 4 
have significantly different interpretations of the Ra-
panos Guidance. Non-jurisdictional determinations are 
now subject to a more stringent and rigorous review 
by the Corps and EPA. However, the agencies lack the 
personnel to review and process the non-jurisdictional 
determinations and the waiting time for approvals on 
such determinations is currently at least eight months. 
As a result, more and more consultants and develop-
ers are finding that it is faster and more economical to 
delineate waters as jurisdictional, obtain permits and 
conduct mitigation than await review and approval of a 
non-jurisdictional determination. Such a practice may 
be short-lived, however, in light of a recent change in 
law in the 11th Circuit.

	 Almost five months after the agencies published 
the Rapanos Guidance, the 11th Circuit Court of Ap-
peals issued its first post-Rapanos decision in U.S. v. 
Robison (Robison) creating a disturbing discrepancy 
between what the agencies will regulate under the 
Rapanos Guidance and what the court will uphold 
as jurisdictional under Rapanos.7 While the Supreme 
Court has twice denied certiorari when faced with the 
opportunity to clarify its decision which resulted in a 
split among the federal circuit courts, perhaps it will 
revisit the issue in light of Robison.8

Regulated Waters under the Rapanos 
Guidance - Plurality’s Definition  
of “Waters of the U.S.”

	 Penned by Justice Scalia, the Rapanos plurality 
defined the term “waters of the U.S.” to include only 
“relatively permanent standing or continuously flow-
ing bodies of water ‘forming geographic features’ that 
are described in ordinary parlance as ‘streams[,] . . . 
oceans, rivers, [and] lakes.’”9 The plurality further held 
that, in order to qualify as “adjacent” and be covered 
by the Act, a wetland must have a “continuous surface 
connection” to a relatively permanent or continuously 
flowing water.10 However, the plurality left open the 
possibility that certain intermittent streams which flow 
only seasonally or that might dry up in extraordinary 
circumstances would meet its definition of “waters of 
the U.S.”11 

	 Accordingly, consistent with the plurality’s defini-
tion of “waters of the U.S.,” EPA and the Corps will 
unquestionably assert jurisdiction over (1) traditional 
navigable-in-fact waters, (2) non-navigable tributaries 
(of traditional navigable waters) that are relatively per-
manent where the tributaries typically flow year-round 
or have continuous flow at least seasonally (e.g. typi-
cally three months)and (3) wetlands that directly abut 
such tributaries, e.g., that are not separated by uplands, 
a berm, dike, or other similar feature (referred to by 
the plurality as a continuous surface connection).

Kennedy’s Concurrence and the  
“Significant Nexus Test”

	 Justice Kennedy disagreed with the plurality’s 
limited definition of waters of the U.S. because he 
found that it made “little practical sense in a statute 
concerned with downstream water quality.”12 Rather, 
Kennedy agreed with the four dissenting justices that 
the Corps’ regulation of impermanent or intermit-
tent streams was reasonable.13 Justice Kennedy also 
rejected the plurality’s “surface water connection” re-
quirement as being inconsistent with the Court’s prior 
holding in United States v. Riverside Bayview Homes, 
Inc., which explicitly upheld the Corps’ regulation of 
adjacent wetlands because of their ability to “affect the 
water quality of adjacent lakes, riversand streams even 
when the waters of those bodies do not actually inun-
date the wetlands.”14 

	 Using Riverside Bayview Homes and Solid Waste 
Agency of Northern Cook County v. U.S. Army Corps 
of Engineers (SWANCC)15 as a framework, Kennedy 
held that “the Corps’ jurisdiction over wetlands de-
pends upon the existence of a significant nexus be-
tween the wetlands in question and navigable waters 
in the traditional sense.”16 Justice Kennedy reasoned 
that a wetlands’ importance to and impact on navi-
gable waters (i.e., the “significant nexus” as implied in 
Riverside Bayview Homes and SWANCC) is the basis 
for the exercise of CWA jurisdiction.17 Accordingly, a 
significant nexus exists “if the wetlands, either alone 
or in combination with similarly situated lands in the 
region, significantly affect the chemical, physical and 
biological integrity of other covered waters more read-
ily understood as navigable.”18 Where the wetlands 
in question are adjacent to navigable-in-fact waters 
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such wetlands are themselves “waters of the U.S.” 
subject to regulation under the Act.19 Justice Stevens, 
in a dissent joined by three other justices also upheld 
the Court’s exercise of CWA jurisdiction over wetlands 
on the basis of adjacency alone. However according to 
Kennedy, where the wetlands are adjacent to non-navi-
gable tributaries, the Corps must establish a significant 
nexus to a navigable-in-fact water on a case-by-case 
basis.20 Kennedy also indicated that a “mere hydrologic 
connection should not suffice in all cases” to establish a 
significant nexus. 

	 Thus, consistent with Kennedy’s concurrence and 
Stevens’ dissent, EPA and the Corps will also unques-
tionably assert jurisdiction over wetlands adjacent to 
traditional navigable waters. “Adjacent” is defined in the 
regulations as “bordering, contiguous, or neighboring.” 
The agencies will not require a continuous surface water 
connection (as would be required by the plurality) if the 
wetlands are adjacent to traditional navigable waters. 

	 In accordance with Kennedy’s significant nexus test, 
EPA and the Corps will undergo a case-by-case analysis 
of the following water bodies to determine if there exists 
a significant nexus with a traditional navigable water: (1) 
non-navigable tributaries that are not relatively perma-
nent, (2) wetlands adjacent to non-navigable tributar-
ies that are not relatively permanent and (3) wetlands 
adjacent to, but that do not directly abut, a relatively 
permanent non-navigable tributary. In performing the 
significant nexus analysis, the agencies will assess the 
flow characteristics and functions of the tributary itself 
and the functions performed by all wetlands adjacent to 
the tributary to determine if together they significantly 
affect the chemical, physical and biological integrity of 
downstream traditional navigable waters. The significant 
nexus inquiry requires consideration of both hydrologic 
and ecologic factors. Hydrologic factors may include 
(1) volume, duration and frequency of the flow of water, 
(2) proximity of the tributary to a traditional navigable 
water, (3) physical characteristics such as the presence 
of an ordinary high water mark and a channel defined 
by bed and banks, (4) size of the watershed, (5) average 
annual rainfall and (6) average annual snow pack, slope 
and channel dimensions. Ecological factors may include 
(1) functions performed by the tributary and wetland 
such as their capacity to carry pollutants or flood waters 
to traditional navigable waters, (2) capacity to transfer 
nutrients to support downstream foodwebs, (3) ability to 

provide habitat to downstream waters and (4) mainte-
nance of downstream water quality.
	
	 In addition, as a result of the Rapanos decision, 
the agencies generally will not assert jurisdiction over 
swales or erosional features (e.g. gullies, small washes 
characterized by low volume, infrequent or short dura-
tion flow) or ditches (including roadside ditches) exca-
vated wholly in and draining only uplands and that do 
not carry a relatively permanent flow of water. However, 
these types of “water bodies” may still contribute to a 
hydrologic surface water connection between an adja-
cent wetland and traditional navigable waters and/or 
may function as point sources for the discharge of pol-
lutants into navigable waters.

Permanently and Continually Flowing Pe-
rennial Stream is Not a De Facto “Waters 
of the U.S.” According to U.S. v. Robison 

	 Since the decision came down in June 2006, courts 
have grappled with how to interpret Rapanos. The 1st 
and 5th Circuits (and a number of district courts) have 
followed Justice Stevens’ advice and held that CWA ju-
risdiction will be upheld if either the plurality’s or Ken-
nedy’s tests are met.21 The 7th and 9th Circuits, how-
ever, have held that Kennedy’s significant nexus test is 
the controlling law.22 Following suit, on Oct. 24, 2007, 
almost five months after EPA and the Corps published 
the Rapanos Guidance, the 11th Circuit also held that 
Kennedy’s significant nexus test provides the holding of 
Rapanos in U.S. v. Robison.23 

	 Robison involved pollutant discharges in violation 
of an existing NPDES permit into a perennial stream 
with continuous uninterrupted flow into navigable wa-
ters.24 In what appears to be a departure even from the 
Seventh and Ninth Circuits, the Robison Court held that 
“a water can be considered ‘navigable’ under the CWA 
only if it possesses a ‘significant nexus’ to [navigable-
in-fact] waters” regardless of whether it has permanent 
and continuous flow into navigable waters.25 Notably, 
Robison is the first case to hold that the plurality’s test 
is never applicable. 

	 The Robison opinion appears to hinge on two 
important factors. First, the court found that it was 
bound to follow the Supreme Court’s “express di-
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rection” in Marks v. United States26, that “[w]hen a 
fragmented [Supreme] Court decides a case and no 
single rationale explaining the result enjoys the assent 
of five Justices, the holding . . . may be viewed as that 
position taken by those Members who concurred in 
the judgments on the narrowest grounds.”27 The court 
focused on the language “who concurred in the judg-
ments” rather than “the holding may be viewed” or 
“on the narrowest grounds.” Rejecting the counting 
heads approach adopted by the 1st Circuit in U.S. v. 
Johnson and argued by the government on appeal, the 
Robison court reasoned, “Marks does not direct lower 
courts interpreting fractured Supreme Court decisions 
to consider the positions of those who dissented.”28 
Rather, the court found that “[i]t would be inconsistent 
with Marks to allow the dissenting Rapanos Justices to 
carry the day and impose an “either/or” test, whereby 
CWA jurisdiction would exist when either Justice Sca-
lia’s test or Justice Kennedy’s test is satisfied.”29 The 
“narrowest grounds” has been construed to mean the 
“less far-reaching” common ground.30 According to 
Robison, the narrowest ground, i.e., the least far reach-
ing approach to CWA jurisdiction, is that which pro-
vides for the broadest assertion of jurisdiction.31 The 
court did recognize that “[t]his case arguably is one in 
which Justice Scalia’s test may actually be more likely 
to result in CWA jurisdiction than Justice Kennedy’s 
test.”32 However, because “Justice Kennedy’s test, at 
least in wetlands cases such as Rapanos, will classify 
a water as ‘navigable’ more frequently than Justice 
Scalia’s test” Robison adopted Justice Kennedy’s 
“significant nexus” test as the governing definition of 
“navigable waters under Rapanos.”33 

	 The second factor critical to the court’s opinion 
in Robison was Justice Kennedy’s reluctance to rely 
on a hydrologic connection in order to demonstrate 
a significant nexus.34 Accordingly, Robison held that 
evidence of a continuous uninterrupted flow between 
the creek at issue and a navigable-in-fact water was 
insufficient to establish a “significant nexus” where 
there was no additional evidence about the possible 
chemical, physical or biological effect on or any actual 
harm to navigable waters.35

	 Robison is extremely troubling for a number of 
reasons. Perhaps most importantly for practitioners in 
the 11th Circuit is the fact that it directly contradicts 
EPA’s and the Corps’ Rapanos Guidance under which 

the agencies will assert jurisdiction if either the plural-
ity’s or Kennedy’s tests are met. Many of the flaws of 
the Robison opinion have been highlighted in opinions 
written by the district court on remand36 and by the 
members of the Court who would have granted rehear-
ing.37 One glaring mistake made by the Robison court 
was the application of Kennedy’s significant nexus 
outside the context of a wetland. Most notably, as 
stated by Judge Wilson “the panel’s decision cannot be 
reconciled with Supreme Court and 11th Circuit prec-
edents addressing the proper application of fractured 
Supreme Court decisions [and] gives no legal effect to 
a standard under which eight Justices would find CWA 
jurisdiction.”38 

	 As recognized by the 1st Circuit in Johnson, Judge 
Wilson concluded that Marks “is ill-suited as a guide to 
determining the holding in Rapanos,” where neither the 
plurality’s nor Kennedy’s concurrence can be charac-
terized as narrower than the other.39 Rather than being 
subsets of each other, Judge Wilson found them to be 
different standards altogether as have most other courts 
interpreting Rapanos.40 Disagreeing with the panel’s 
strict interpretation of Marks, Judge Wilson pointed 
to other Supreme Court and Circuit Court precedents 
approving the consideration of dissenting opinions in 
combination with other opinions in order to identify the 
legal principles that have the support of a majority of 
the Court.41 Indeed, the 11th Circuit itself has followed 
this counting heads approach in interpreting fractured 
Supreme Court decisions.42 Such an approach is even 
more appropriate where the dissenting justices explic-
itly stated their agreement that waters that meet either 
the plurality’s test or Kennedy’s test are within the 
scope of CWA jurisdiction.43 Judge Wilson stated that 
the panel’s decision “constitutes a ‘precedent-setting 
error of exceptional importance’ apparent in view of the 
geography of the states in the 11th Circuit and the fre-
quency with which CWA cases are likely to arise in this 
circuit in the future.”44 Wilson concludes his dissent by 
highlighting the troubling truth that, by refusing to find 
categorical CWA jurisdiction over perennial streams, 
Robison is “a more sweeping interpretation of Rapanos 
than adopted by any other circuit.” As of the date of 
this article, the deadline for the government to file its 
petition for certiorari with the Supreme Court has not 
yet expired. Thus, for now it is necessary to establish a 
significant nexus for all perennial streams to establish 
CWA jurisdiction in this circuit.   ELS
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On May 1, the EPA released a Notice of Pro-
posed Rulemaking (NPR) revising the Nation-
al Ambient Air Quality Standard (NAAQS) 

for lead (Pb) for the first time since the initial estab-
lishment of the current Pb NAAQS in the late 1970s. 
The formal publication of the NPR in the Federal 
Register occurred on May 20, 2008. See 73 Fed. Reg. 
29184 (May 20, 1998). The proposed standard dra-
matically lowers the current Pb NAAQS of 1.5 micro-
grams per cubic meter (ug/m3) on a calendar quarter 
average, as the EPA is proposing to set the revised 
NAAQS somewhere within the range of 0.1 and 0.3 
ug/m3 on either a maximum calendar quarter basis or 
as the second highest monthly average over a three-
year period. This is a substantial tightening of the 
standard that will likely have significant consequences 
beyond the lead smelting and lead-acid battery manu-
facturing industries that have historically been chal-
lenged to comply with the current Pb NAAQS. 

	 The public comment period on this NPR runs until 
July 21, 2008. The EPA is under a court-ordered dead-
line to issue the final rule no later than Sept. 15, 2008. 
Of note, while the NPR offers a range for the level of 
the NAAQS of between 0.1 and 0.3 ug/m3, the Clean 
Air Science Advisory Council (CASAC) panel in-
volved with this rulemaking has stated its position that 
the Pb NAAQS should be set at a level no higher than 
0.2 ug/m3. Additional information about this NPR, 
including a fact sheet and slides from an EPA briefing, 
can be downloaded from www.epa.gov/air/lead/ac-
tions.html. 

	 The implementation of a Pb NAAQS is somewhat 
unique in that when an ambient monitor measures 
a noncompliant value it is almost always known to 
be the result of emissions from a readily identifiable 
and single lead-emitting industrial facility. This is in 
stark contrast to implementing NAAQS for ozone and 
particulate matter for which non attainment is usually 
the result of the aggregation of impacts from a host of 
sources, both stationary and mobile. State Implemen-

tation Plans (SIPs) for lead have been focused directly 
on establishing control measures and emission limits 
for particular facilities on an individual basis. To date, 
with the current NAAQS of 1.5 ug/m3, these Pb SIPs 
have been almost exclusively directed at lead smelters 
and lead-acid battery manufacturing facilities.

	 With the proposed lowering of the Pb NAAQS to 
levels approximately an order of magnitude below the 
current standard, the universe of potentially impacted 
facilities expands dramatically. It is still expected, 
however, that addressing non-attainment at a particular 
monitor location will remain an exercise in control-
ling emissions from individual and readily identifiable 
sources. However, with these greatly reduced target 
levels, facilities in other industries will now have the 
potential to emit sufficient lead to encounter compli-
ance difficulties. Additional industries most likely 
affected include steel mills, foundries, and copper and 
other nonferrous smelters, including aluminum.

	 EPA clearly recognizes the localized nature of 
ambient lead impacts and the NPR includes require-
ments for states to expand their ambient monitoring 
networks to encompass the areas with the potential to 
be most impacted by point source lead emissions. It 
is this aspect of the proposal that has the potential to 
affect the most facilities, even those with a reasonable 
likelihood of attaining the new NAAQS. States will be 
required to install ambient lead monitors at the point 
of expected maximum impact from all sources of lead 
higher than certain thresholds which will be estab-
lished depending upon the level at which EPA sets the 
NAAQS. This threshold will be 0.22 tons/year to 0.66 
tons/year of lead emissions if the Pb NAAQS is set at 
0.1 ug/m3 to 0.3 ug/m3, respectively.

	 States can seek to exempt from this source-orient-
ed ambient monitoring any facility with lead emis-
sions less than 1 ton/year if it can be demonstrated via 
dispersion modeling that the maximum off-site impact 
from the facility would be less than one-half of the 

EPA Proposes Revisions to the National 
Ambient Air Quality Standard for Lead 
By Russell S. Kemp, P.E.
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NAAQS level. Facilities emitting more than 1 ton/year 
of lead cannot be exempted and will have an ambient 
monitor installed nearby. 

	 This NPR has the potential to affect a wide range 
of industrial facilities in the Southeast. Any facility 
emitting lead above these relatively low thresholds 
will, at a minimum, likely have to be involved with the 
state in either establishing appropriate monitor loca-
tions or conducting modeling to seek an exemption 
from the monitoring – even if neighboring impacts 
are expected to comply with the new NAAQS. Obvi-
ously, facilities whose emissions are expected to result 
in impacts above the new NAAQS level are facing the 
potential for capital expenditures for additional emis-
sion controls.

	 So, how many facilities is this? EPA released 
tabulations of lead emitting facilities from its National 
Emission Inventory (NEI) for 2002 along with the 
proposed rule. It is recognized that the NEI contains 
data of sometimes questionable quality, and states 
and facilities are not bound to use that data for mak-
ing determinations against the monitoring threshold, 
but the data do provide a starting point for evaluating 
the potential impact of this rule. At present, only one 
industrial facility has source-oriented lead monitoring 
in Georgia. Based upon the NEI data, if the NAAQS is 
set at the 0.2 ug/m3 recommended by the CASAC lead 
panel, six industrial facilities and two airports would 
be targeted for ambient monitoring in Georgia. If the 
final standard is set at 0.1 ug/m3, 15 facilities in Geor-
gia would require source-oriented ambient monitoring. 
A large number of facilities in states bordering Georgia 
would also require monitoring. With a standard set at 
0.2 ug/m3, 40 industrial facilities in Georgia and bor-
dering states will require ambient lead monitors and the 
number jumps to 90 facilities if EPA sets the final Pb 
NAAQS at the 0.1 ug/m3 level. The industries repre-
sented in this tally include the above mentioned lead 
industry facilities, steel mills, foundries, and nonfer-
rous smelters along with facilities in the glass, cement, 
paper, and chemical industries, as well as coal-fired 
utilities and large coal-fired industrial boilers. 

	 This Rulemaking is now on a relatively fast track. 
Following publication of the final rule by Sept. 15, 
2008, states will be required to submit their ambient 
monitoring plans by July 1, 2009 and begin operation 

of at least half of any additional monitors required 
by Jan. 1, 2010. Of course, a number of ambient lead 
monitors are already in operation. The timeline pre-
sented in the proposal for attainment designations, SIP 
development, and attainment deadlines is as follows:

	 State Designation Recommendations 
No later than Sept. 2009

	 Monitoring Network 
Operational by Jan. 1, 2010

	 Final Designations Signature
No later than Sept. 2011

	 Attainment Demonstration SIPs due
No later than Spring 2013

	 Attainment Date
No later than Fall 2016

	 It is important to note that states can always pro-
ceed faster than this schedule and that attainment of 
the standard requires three full years of monitoring in 
compliance. Thus, meeting an attainment date in 2016 
would require compliance for a full three-year period 
beginning in 2013.

	 This revised standard will represent significant 
challenges for some metals industry facilities and at 
least an administrative burden for a number of facili-
ties in other industries. ELS
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Every good lawyer knows that she may not 
contact an employee of an opposing party 
without the consent of that party’s lawyer. 

See Georgia Rules of Professional Conduct Rule 
4.2. The maximum penalty for violating Rule 4.2 
is disbarment. But may a lawyer contact a former 
employee of an opposing party? The answer is, of 
course, different in each state. 

	 In 1994, the Georgia Supreme Court issued For-
mal Advisory Opinion No. 94-3, advising that: “A 
lawyer may properly contact and interview former 
employees of an organization that is represented 
by counsel to obtain non-privileged information 
relevant to litigation against the organization pro-
vided that: (1) the lawyer makes full disclosures as 
to the identity of his/her client; and (2) the former 
employee consents.” According to the court, a for-
mer employee is treated differently from a current 
employee because a current employee’s statements 
may be binding on the employer while a former 
employee’s statements are not.
	
	 A key decision in 1998 addressed whether an 
attorney may contact the former employee of an 
adverse organization outside of the presence of 
that organization’s attorney. Sanifill of Georgia, 
Inc. v. Roberts, 502 S.E.2d 343 (Ga. Ct. App. 
1998). Plaintiff sued a sanitation company for the 
negligence of its employee in driving a sanitation 
truck. The driver had since left the company, but 
plaintiff’s attorney managed to find him, fly him to 
Atlanta, interview him and take his written state-
ment. Defendant’s attorneys sought to prevent the 
introduction of the driver’s statements because 
plaintiff’s attorney had not obtained their consent 
to the interview. The court adopted the Supreme 
Court of Georiga’s advisory opinion and held 
that when an attorney makes full disclosure to the 
former employee and gets his consent, the attorney 
may properly interview the former employee. 

	 Since that time, only a handful of cases have 
addressed the issue. Each case treating the issue 
of ex parte contacts with former employees of an 
opposing party gives only cursory analysis, treating 
the issue as settled law. See Nix v. Cox Enterprises, 
Inc., 545 S.E.2d 319, 322 (2001) (“[T]he courts 
have held [Rule 4.2] does not apply to former em-
ployees who are not represented by the employer’s 
counsel”), rev’d on other grounds, 560 S.E.2d 650 
(2002); Alternative Health Care Systems, Inc. v. 
McCown, 514 S.E.2d 691, 361 (Ga. Ct. App. 1999) 
(holding that “a lawyer may properly contact and 
interview former employees of an organization that 
is represented by counsel to obtain nonprivileged 
information relevant to litigation against the organi-
zation provided, if the lawyer discloses the identity 
of his or her client and the former employee con-
sents”). 

	 Thus, a lawyer in Georgia may contact and 
interview former employees of an opposing party 
with confidence that she is not violating the rules 
of ethics so long as: (1) the lawyer does not ask 
for privileged information relevant to litigation 
against employee’s former employer, (2) the for-
mer employee is not represented by counsel and 
consents to the interview, and (3) the lawyer makes 
full disclosure regarding the identity of her client, 
the reason for the contact, and the purpose of the 
interview. ELS

About the Author

	 Julie Lemmer is an associate in the Environ-
mental and Land Use Group at Alston & Bird in 
Atlanta. In 2007, Lemmer received her J.D., magna 
cum laude, from the Florida State University Col-
lege of Law where she served as articles editor for 
the Florida State University Law Review and was 
elected to the Order of the Coif. Lemmer received 
her B.A., cum laude, from Kenyon College.

Ethics Update: Ex parte Contacts  
with Former Employees 
By Julie Lemmer, Esq.
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Message from the Chair 
By Martin A. Shelton, Esq.

Can you believe that 2008 is already halfway 
over? The Environmental Law Section is 
off to a great year with many other excit-

ing events planned for the second half of 2008. We 
started the year with our Second Annual Kick-Off 
Luncheon in February at King & Spalding’s new 
offices in midtown. The meeting featured Georgia 
Environmental Protection Division’s Director Carol 
Couch providing the section with her thoughts on 
the water supply issues facing the state. In April, 
EPA Region IV hosted a lunchtime CLE on the 
new Rapanos guidance as a substitute for our first 
brown bag lunch seminar of the year. And, just a 
couple of weeks ago, we had our second brown bag 
of the year at the State Bar featuring real estate de-
veloper Rick Porter who discussed potential storm 
water policy modifications to facilitate develop-
ment utilizing existing water features to control 
storm water. All of these events were well-attended 
and we thank all of our speakers and organizers for 
helping to make each event a success.

	 Our next planned event is the Annual Summer 
Seminar which will take place at the Crown Plaza 
Resort in Hilton Head, S.C. on Aug.1 and 2. Your 
board has worked hard as always to present a diverse 
and hopefully exciting slate of panels for this year 
including, presentations from U.S. EPA personnel on 
proposed new climate change rules and Federal Ad-
ministrative Procedures in U.S. EPA’s Administrative 
Courts as well as panels on Georgia’s new water plan 
and how zoning and local land use controls impact 
environmental regulation. With the attention of envi-
ronmentalists, companies and regulators throughout 
the world turning to issues such as sustainability and 
climate change, we have geared much of the agenda 
this year towards those topics. We are still looking 
for sponsors for the event. If you know of anyone 
that is interested, please contact board member Adam 
Sowatzka at King & Spalding. We are looking for-
ward to another successful summer seminar and I 
encourage all of you to attend.

	 In addition to the above, we already have many 
other exciting events in the planning stages. Ad-
ditional brown bag lunch seminars are planned 
for mid-September and December, including one 
featuring ENVRION’s Russell Kemp on EPA’s 
new proposed revisions to the lead (Pb) National 
Ambient Air Quality Standard (NAAQS). We will 
finalize the details of these shortly. Further, it is 
my pleasure to announce the ELS’s first annual 
charity event to be held in mid - late October to 
benefit worthy environmental causes. Although 
the details are under wraps until planning is final-
ized, we anticipate a fun event and I look forward 
to telling you more in the next newsletter. Also, the 
board also has decided to present the first annual 
award for excellence in the practice of environmen-
tal law or service of the environment at this event. 
The nominations for this award will go out to the 
section before the summer seminar along with the 
criteria for nominating potential recipients. 

	 The ELS is also sponsoring a student writing 
competition. The competition is part of the sec-
tion’s outreach to law school students headed up 
by Member-at-Large Brandon Bowen. Like the all 
sections of the State Bar, we encourage law school 
student participation in the ELS and all of its 
events throughout the year.

	 Finally, I want to recognize our new officers for 
2008, Treasurer Susan Hanson from USEPA Region 
IV and Member-at-Large Brandon Bowen from 
Jenkins & Olson in Cartersville. They join con-
tinuing board members Secretary Adam Sowatzka 
of King & Spalding and Chair-Elect Bill Sapp of 
the Southern Environmental Law Center. I look 
forward to seeing many of you at ELS events this 
year. Please let us know if you have any questions 
or suggestions regarding this year’s programs. We 
appreciate your participation in the section. ELS
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AGENDA

will be considered a “no show” and will not receive a registration fee refund.  Program 
materials will be shipped after the program to every “no show.”  Designated substitutes 
may take the place of registrants unable to attend.

Early registrations must be received 48 hours before the seminar.  ICLE will accept on-site registrations 

space is available.  All attendees must check in upon arrival and are requested to wear nametags at all 
times during the seminar.  ICLE makes every e�ort to have enough program materials at the seminar for ICLE

FRIDAY, AUGUST 1, 2008

 7:15 
must check in upon arrival. A jacket or sweater is rec-

 8:00 
  Martin A. Shelton

 8:15 

  Mary J. Wilkes
Atlanta

 9:15 

  Elizabeth E. O’Sullivan
  J. David Dunagan

  Natalie Ellington

 10:15 

 10:30 

  Michael R. Stephenson
  James A. Langlais

 11:30 
 

  Susan Biro,

  Deborah Benjamin
  Les A.  Oakes

 12:30 

 6:00 

SATURDAY, AUGUST 2, 2008

 7:15 

 8:00 
  William W. Sapp

 8:15 

  Panelists:
  James E. Kundell, Ph.D.

  Gilbert B. Rogers

  Adam G. Sowatzka
  
 9:15 

  David M. Meezan
  David M. Moore
  Additional Speaker TBA

 10:15 

 10:30 

  Frank E. Jenkins, III
  Jamie Baker Roskie

 11:30 
  Allison Burdette

 12:30 

Presiding:  Martin A. Shelton
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