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CHAIRMAN’S CORNER

REMARKS FROM OUTGOING CHAIR

Laura Austin

Section Chair

I want to congratulate all of our
exceptional Tradition of Excellence
candidates and our 2013 winners:
Mary Prebula for our General
Practitioner, Tom Carlock as our
Defense Attorney, Eugene P. (Bo)
Chambers, Jr. as Plaintiff’s Attorney
and Judge William L. McMurray, Jr.
as Honorable Judge. I was touched
and amazed at the accomplishments
of my fellow lawyers, feeling rather
de minimus in my own endeavors
throughout my career, but it is our
profession as a whole that benefits
from the outstanding work of these
esteemed colleagues as well as the
clients they serve

It has been my pleasure to serve
our General Practice and Trial
Section this year. I didn’t do quite
as well as I had hoped on our day of
service, but we were able to served
over 220 clients throughout the state.
I am forever indebted to those who
championed this cause with me and
gave of their time and talents to assist

And, as wusually happens, my
goals and aspirations to begin an

active role in leading our youth in
basic understanding of the law from
middle school through high school
didn’t quite get moving, but I won't
give up. I met a wonderful group of
people who were engaging and had
much wisdom to offer in how to get
going so that now that the plan has
been laid out, it should be easier to
implement. Just need a little more
time.

Our membership rosters haven't
risen by 25% or more as [ had hoped,
but we'll keep trying.

As I close my time as chair of
this section, I feel the need to thank
Betty Simms, our administrator of
the section and to tell you what you
probably don’t know...... nothing
would get done without Betty behind
the scenes working and directing the
flow of information and tasks. She is
to be commended and recognized for
her tireless efforts to keep us moving
and on track.

I'd also like to thank those who
helped us make some changes. We
now are able to have a Membership
Certificate emailed to each member

requesting same thanks to Doug
Middleton’s suggestion and our
Bar’s IT Guru, Derrick who made it
happen.

Our Calendar Call is moving along
and we feel honored to publish the
articlesbroughtin from our members.
Each one of you should champion a
topic and submit —it really is valuable
for our membership.

Last on the agenda is the upcoming
seminar that I will be helping to put
together which will be held in March
down at Callaway Gardens. We're
hoping to make it entertaining,
enlightening and engaging for both
our attorneys and their families. The
butterflies should be out and we're
hoping to have a South African Safari
evening that will be wonderful for
the whole family.

Again, I thank all of you for
supporting me during this year and
I look forward to supporting our
new chair and our section as we
move forward. Most sincerely, Laura
Austin, Esq.



LETTER TO THE M EMBERSHIP
FroMm INCOMING CHAIRMAN:

James W. Hurt, Jr.

I'am honored to serve as this year’s
Chairman of the General Practice and
Trial Section, “Georgia’s Largest Law
Firm.” We are 2000 plus members
strong, and for good reason: we are
the only section in the any of the bar
associations of any state that combine
general practice and trial aspects of
the practice of law.

And that makes sense. Once we
leave the perimeter of Atlanta and
proceed into the less populated
areas of Georgia, the concept of
general practice accompanied with
the procedures of trial become the
true reality of the practice of law.
Members of this section know well
the concept of the general practice.
My father, James W. Hurt, Sr,, is the
master of the general practice, doing
everything from advising the local
bank’s board of trustees to trying
a road wreck case before a Crisp
County jury. He has been a general

practitioner and a trial lawyer since
1968.

I was recently called upon by
my local bar association to present
on the topic of our right to a civil
trial by jury to about 30 citizens of
my community, and it gave me an
opportunity to reflect on what a
powerful right it truly is, and why
we as lawyers, must fight to protect
it. Our founding fathers considered
our right to a jury so sacrosanct
that they put it beyond the reach of
the legislature and protected it by
making it the Seventh Amendment
of the Bill of Rights. In Joseph
Story’s 1833 treatise Commentaries
on the Constitution of the United
States, he wrote, “[I]t is a most
important and valuable amendment;
and places upon the high ground of
constitutional right the inestimable
privilege of a trial by jury incivil cases,
a privilege scarcely inferior to that in
criminal cases, which is conceded
by all to be essential to political and
civil liberty.” But the real meat of
the Seventh Amendment lies in the
powerful truth that that the jury is the
final arbitrator of our innocence or
guilt, not a judge, not another court.
And once these facts are determined
by the fellow members of our
community, no-one can undo it. The
true power of remains in the people.
As members of the General Practice
and Trial Section, we fight for our
clients to retain this Constitutional
right, whether plaintiff or defense,
corporate lawyer or solo practitioner.

In this edition of Calendar Call, we
honor four esteemed members of our
Section who embody our clients right

to a trial by jury. We will continue
in the footsteps of excellence and
follow the examples set by Thomas S.
Carlock (Defense), Mary A. Prebula
(General Practice), Judge William L.
McMurray, Jr. (Judicial), and Eugene
P. “Bo” Chambers, Jr. (Plaintiff) in
meeting the needs and exceeding
the expectations of our clients and
in keeping the right to a trial by jury
inviolate.
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TarOMAS CARLOCK

Introduced by
Johannes S. Kingma

Tom Carlock has continued the
tradition of legal excellence for more
than 40 years.

School

Tom grew up in Atlanta and
graduated from North Fulton High
School, where he was president
of the student body. He was the
leading scorer in Atlanta high school
basketball his senior year. Tom
would be quick to point out that that
didn’t really count, because African
Americans weren’t allowed to play
in that league in those days.

Tom went on to Vanderbilt
University, ~where he played
basketball for two years and baseball
for one. He was also President of Phi
Delta Theta.

Vanderbilt’s football team did not
achieve SEC excellence during Tom's
time in Nashville, and thus, Tom was
pleased to move on to law school at
Emory University, where the football
team remains undefeated. At Emory
Tom was president of the Student
Bar Association, Chief Justice of the
Honor Court, and President of Phi
Delta Phi.

Practice
After leaving Emory, Tom went into
trial practice, which he also taught at

Emory for 10 years. He is a long time
member and past National Director
of ABOTA, and a Fellow of the
American College of Trial Lawyers. In
1996, he was ABOTA's Trial Lawyer of
the Year in Georgia. He helped found
the firm that still bears his name in
1970. I don’t think that anyone would
deny that Tom Carlock and his drive
for excellence turned that five man
insurance defense firm into a ninety
lawyer civil litigation firm. How’d he
do that?
Vision

I would submit to you that he did
it by a willingness to share his vision
of excellence with clients, fellow
members of the bar, judges, and
associates. Tom is a very competitive
guy. He played full court basketball
well into his fifties, and can still crush
a golf ball today. His competitive
zeal translated quite well into trial
practice, and he had a lot of success.

Elbow grease and creative thinking
have always been a hallmark of
Tom’s pursuit of excellence. Tom
doesn’t understand people who
don’t try hard, but he knows they do
exist, and he helps to inspire them
to try a little harder. He is not afraid
to take on complex matters, and in



the last 15 years has even become an
accomplished ERISA litigator.

Tom was smart enough to
understand that he would do better
for his clients if he hired smart help.
Tom sees the practice of law as a
team sport, and he knows how to
put together a good team. He also
understood that good young lawyers
needed a chance to achieve on their
own, or else they would go away.
Tom hired good, competitive young
lawyers, showed them how to do
what they should, and inspired them
to work very hard.

Story

Tom has some interesting ways
to communicate the tradition of
excellence to those around him. I
came to Carlock Copeland after a
couple of years of transactional work.
I didn’t really understand the whole
tri-partite relationship thing, but I
was fortunate that Tom was there to
teach me.

I'had been at the firm about twenty
minutes when [ wrote something
that Tom happened to pick up
and read about a week later. In my
ignorance I had written something
that suggested that the insurance
company’s interest might bear equal
weight with our insured client’s
interest. Tom went berserk. As he got
finished reading, I was putting on
my trench coat and heading off to a
basketball game. Tom found me and
was literally speechless in reaction to
what I had written.

I will always remember him
walking into my office and grabbing
me by the lapels of my coat,
desperately trying to communicate
the gravity of my mistake. Tom
and I usually see things eye to eye,
although sometimes we are coming
at them from different perspectives.
In this instance, Tom had me by the
lapels and was looking up sort of
like this. His mouth was moving

but no words were coming out of
his lips. We spent what seemed like
an eternity relatively nose to nose
as Tom gasped but couldn’t speak.
He finally walked out of the office,
composed himself, and came back
in. He then told me in no uncertain
terms that our obligation was to our
client who was depending upon us
and not to the insurance company
who might someday pay our bills.

I was a little amused, and a little
perplexed by his dramatic, speechless
reaction. When I came back to work
the next day, several junior partners
who had been listening outside the
door that night came in to my office
and were laughing hysterically at my
predicament. It took me a while, but
I'eventually came to understand why
Tom was so upset with me. Some
lawyers do lose their way, forget who
their client is, and put other interests
ahead of their clients” interests. Tom
would have none of that, and he
wouldn’t tolerate it in others at the
firm. You need to work really, really
hard to take care of your client. You
need to put your client’s interest first,
and you can’t get confused by other
arrangements which are always
less important. Tom still hands out
lessons like that with regularity.

Teamwork

Tom’s excellence is not simply
defined by his effort and his
competitiveness. Like all superb
trial lawyers he has a twinkle in
his eye and finds a way to touch
almost everyone around him. From
Ringgold to Brunswick, from Albany
to Clayton, and no matter where you
go, there will always be somebody at
the courthouse who asks how Tom
is doing. It may be the deputy in the
courtroom or the chief judge of the
circuit.

Tradition of Excellence
So what, then, is the tradition of
legal excellence that Tom Carlock

helps to pass down to the younger
generation? Tom believes that legal
excellence requires really hard work
and an unstinting devotion to your
clients” interest. He also thinks he
and we are truly blessed to have the
opportunity to practice law, which
is a joy and honor unlike any other.
He knows it is important to treat
everyone in the process, including
the lawyers, the parties, and the
witnesses, with great respect. Finally,
he reminds us that practicing law
is like all team sports, competitive
and fun. While Tom’s next jury trial
may be in Baltimore, Maryland or
Montana, I suspect there is no place
he would rather be than together
with all of you, the lawyers and
judges who have helped make the
practice of law so special for him. It
is with great pleasure that I introduce
someone you already know: Tom
Carlock.



Remarks by

Thomas Carlock

I want to thank my partner, Joe Kingma, for the
kind introduction. I also want to thank the General
Practice and Trial Section of the State Bar for honor-
ing me with the Tradition of Excellence award, as it
is very special. This is especially true when I look at
the prior recipients. I am doubly proud to join such
a group of excellent lawyers.

I also want to thank my partners Gary Lovell and
Harrison Spires for attending. A very special thank
you to my daughter, Kelen, who is sitting right here.
Unfortunately, my son, Scott, had to work and my
daughter, Shell, is raising four boys (all 5 and un-
der), so she is slightly busy:.

I'am especially honored to share this podium with
my long time friend Bo Chambers, who is receiv-
ing the Tradition of Excellence award on behalf of
the Plaintiff’s bar. Bo has been a long time friend,
worthy adversary and a gentleman in every respect.
For all of you who know Bo, there any many Bo sto-
ries floating around and I have to tell at least one. It
seems that Bo was representing a woman in a breast
implant case. The physician was on the stand and,
after a thorough direct examination by his lawyer,
Bo stood up and asked the doctor “Doctor, why is
my client’s breast all cattywampus?” I am sure this
is true, as I have heard it many times and Bo has
actually confirmed this to me. Not to be outdone,
I had the good fortune or misfortune of deposing
Bo as an expert in a legal malpractice case. After
everyone settled down for the deposition, I looked
at Bo and asked “Would you define cattywampus?”
Without hesitation, Bo said “Tommy; it is sort of like
wampysided.”

I am limited to three short minutes to accept this
most prestigious award, and will try to comply, but
it will be tough. I am especially mindful that I stand
here looking down on many trial and appellate
judges. After sitting below the podium for a little
over 47 years, I am thrilled to be looking down on
so many judges. I have been blessed with many re-
warding, fun, and exciting years at the Bar. I am in-
deed fortunate that I have been in a profession with
such wonderful people and one that I enjoy.

There is a lot of conversation and discussion that
the practice of law has become too acrimonious and
“Rambo” style of practice is becoming more and
more normal. I agree with this assessment. The
question is why and what can we do about it.

Pre-computers, e-mails, and texts, when one of us

would get upset with the other, we would dictate a
smoking hot letter but by the time it came back to
proofread and edit, the anger seemed to wane and
the issue not nearly as difficult. Most of the time, we
would edit the letter, tone it down, and create less
issues. That is not the case today.

E-mails and texts have changed all this.

In the past, when trying to schedule depositions,
meetings, and hearings, lawyers would call each
other on the telephone, discuss the issues, and come
up with convenient dates. True, it took longer but
there was either face-to-face discussions or at least
telephone discussions. Now, most law firms have
“scheduling assistants” who inundate you with e-
mails about scheduling a deposition. Often, you are
not in a position to respond, because you might be
driving your car or otherwise busy. Before sched-
uling something, you have to access your calendar
and discuss the scheduling with your client. How-
ever, the scheduler is sitting at their desk, pounding
away on their computer, and actually demands an
immediate response. If you do not respond within
minutes, there are all kind of fusses about not co-
operating, etc. There is no thought to the fact that
the ones receiving the e-mails might be out of pock-
et and might not be able to respond. It is also true
when you're scheduling depositions, you sort of
want to know what you're doing the day before and
the day after to make sure that you are back in town
on the date in question or available to go out of town
on the day in question. These issues spawn hateful
and derogatory feelings. Sometimes they are used
by your opponent to claim that you are not cooper-
ating in discovery matters.

These issues, to me, have tended to create animos-
ity within the Bar which is unfortunate and counter-
productive. The lack of face to face communication
has spawned problems that should not exist. I wish
the State Bar had some type of rule that you don’t
have to respond to any e-mails or texts for 6 or 8
hours but I realize that is not possible. It seems to
me that a lot of these Rambo-type of tactics would
not exist if we knew our opponent, if we talked to
our opponent, and perhaps even had a drink with
them.

Having said all of that, the practice of law is a
great way to make a living, I have enjoyed virtually
every minute of it, and I thank you for this most ap-
preciated award.



GENERAL
PRACTICE

Tradition of
Excellence

Award

MARY A. PREBULA

Introduced by
Ashley Prebula Frazier

Good morning. I am Ashley
Prebula Frazier, and it is a distinct
honor for me to introduce my moth-
er, Mary Aunita Prebula, whom you
have selected as this year’s recipi-
ent of the Tradition of Excellence
Award for General Practice. My
mother could not be more thrilled to
be receiving this award in recogni-
tion of her hard work and achieve-
ments over nearly thirty years as an
attorney. And, I could not be more
proud to be her daughter.

When my mother asked me to
introduce her, I asked her if she
would rather have someone more
prestigious do the honors. After
all, I am only a 2011 graduate from
the University of Georgia School of
Law. Nonetheless, in her decisive
nature you are all likely familiar
with, she told me affirmatively, “I
would like you to introduce me.”
And, that was that. So, in spite of
my lack of legal experience, but
with great personal insight, I will
attempt to do my mother and her
success, experience, and expertise
justice in this introduction.

Many of you probably do not
know that my mom was born in
Binghamton, New York, lived
her early years in Montrose,

Pennsylvania, and moved to
Goldsboro, North Carolina at the
age of nine. Although she rarely
shares the fact, she comes from ex-
tremely humble beginnings—a fact
that proves that anyone can achieve
anything she dreams of with
enough intelligence, determination,
and drive.

My mom grew up with a feisty,
independent, and  determined
mother Josephine, who shaped
much of my mom’s tough nature,
but whose big heart my mother also
inherited. Grandma Jo always told
my mom, and later me, never to be
an “aggravating agitator.” This is a
lesson that serves us well not only
in our personal lives, but also car-
ries into being a lawyer . . . although
I'am sure my mother would say that
sometimes being an “aggravating
agitator” against some opposing
counsel is unavoidable. I am confi-
dent that Grandma Jo did not know
she was teaching a lesson that most
lawyers could benefit from taking to
heart.

My mom attended the University
of North Carolina at Chapel Hill for
her undergraduate studies. She re-
ceived her Masters in Education at

continued on next page



Tradition of Excellence Award
continued from previous page

the University of North Carolina at
Greensboro and taught for several
years as a high school social stud-
ies teacher in Greensboro, North
Carolina. She then moved to Atlanta
to attend Emory University School
of Law. She graduated from Emory
in 1984 and joined the law firm of
Hansell & Post. After Jones, Day,
Reavis, & Pogue bought out Hansell
& Post, mom stayed with the firm un-
til 1993. At Hansell & Post and Jones
Day, my mom focused on general
civil litigation, environmental litiga-
tion and regulation, products liabil-
ity, and ERISA. She then left Jones
Day and worked at a smaller firm for
a few years. In 1996, my mom went
out on her own to form what is now
known as Prebula & Associates LLC.
She focuses on general civil litigation,
including commercial, business, em-
ployment law, ERISA, COBRA, real
estate, products liability, personal in-
jury, probate, family law, general cor-
porate, wills and trusts. She is truly
ajack of many trades—a true general
practitioner.

In acknowledgement of her excep-
tional legal ability and high caliber of
practice, she has been recognized as
one of Georgia’s Top Rated Lawyers
generally and in the areas of employ-
ment and family law. She has also
been rated AV Preeminent by her
peers according to the Martindale-
Hubbell Peer Review Ratings and by
the Martindale-Hubbell Bar Register
of Preeminent Women Lawyers.

As a law clerk, I quickly learned
how to distinguish quality honest
lawyers from, let us call them, poor
imprecise lawyers. My mother un-
equivocally falls into the first cate-
gory and has upheld that reputation
throughout her years of practice. Of
course, I knew this long before be-
coming a law clerk or even attending
law school. While many of you have
had the opportunity to see my mom
in action in the courtroom, I had the
benefit of seeing her in action in other
venues. Spending many nights as a

child and then adult debating ERSIA
over the dinner table, I have become
confident that my mother is an in-
telligent woman and strong debater
who I would put up against any of
the most illustriously touted legal
minds. Although I feel I have had
more than one victory in these din-
ner table debates, I think the only le-
gal argument that she must concede
I won against her is that my Law
Review Note on Sereboff and ERISA
subrogation that she vehemently
disagreed with was post-publication
agreed with by the Supreme Court of
the United States—a victory cannot
be much sweeter. Yet, to this day she
still contends the Supreme Court got
it wrong.

Over the years, my mom has been
extremely active in the State Bar of
Georgia. She served on the Board of
Governors, had leadership roles in
the General Practice and Trial Law
Section, and these are just a few of
her instances of involvement. She
currently serves as the chair for the
Judicial Procedure and Uniform
Rules Committee, on which she pre-
viously served as the co-chair and
as chair of the Subcommittee on
Electronic Discovery.  Since 1989,
she has been passionate about and
involved in the Georgia Association
for Women Lawyers, an organization
for which I attended many meet-
ings as a young child—naturally of
my own volition. Since 1999 she has
also been a Fellow in the Lawyers
Foundation of Georgia and a Charter
Lifetime Fellow in the Atlanta Bar
Foundation. Discussion of her in-
volvement in the Gwinnett County
Bar Association, the Atlanta Bar
Association, the Emory University
School of Law Alumni Association,
Georgia Trial Lawyers Association,
and Georgia National Employment
Lawyers Association could take
most of my allotted time to discuss.
Let us suffice it to say, she has main-
tained her professional involvement
throughout her years of practice,

and she has done so not because of
“networking” as us young lawyers
attempt to do, but because of her pas-
sion for the profession and commit-
ment to the excellence of the practice
of law and community of lawyers in
Georgia.

Somehow while remaining so in-
volved, my mom also managed to
write numerous publications and
give numerous speeches throughout
the years—many of which I edited
when called upon to do so. And, I
must confess it is quite difficult to
find errors when editing the work of
an uber perfectionist.

Amidst all of her professional com-
mitments, my mom also found time
to stay involved in civic activities.
These activities include Leadership
Gwinnett, the Gwinnett Chamber
of Commerce and the American
Business Women’s Association in
which she has held leadership roles.
Significantly, my mother was a mem-
ber of the Founder’s Committee of
Gwinnett County Legal Aid and con-
tinues her participation today. My
mom was thrice awarded Gwinnett
Pro Bono Project Awards from the
Gwinnett County Bar Association for
her commitment and contribution
to pro bono endeavors. As an indi-
vidual passionate about service and
her community, my mom also served
and continues to serve on several
committees, local service projects,
and an international missionary team
at Mount Pisgah United Methodist
Church in Alpharetta, Georgia.

You may be wondering when she
made time for me, her much need-
ing daughter during all of this. She
did, above and beyond any other
working mother I know. She served
as the club leader for my Camp
Fire Boys & Girls Club, she started
an Elementary School Mock Trial
Program at Woodward Academy
North where I attended pre-kinder-
garten through sixth grade, and she
coached my Wesleyan School high
school mock trial team. Starting with



trying the Big Bad Wolf and conclud-
ing with a negligence case my senior
year, she taught me how to be a trial
attorney before the age of eighteen.
Not to mention, she never missed an
important event, assembly, soccer
game, voice concert, or even doctor’s
appointment.

More than her professional acco-
lades, my mom is a doting and sup-
portive mother, steadfast friend, and

honest colleague. She has set a stan-
dard both professionally and person-
ally for me and other young lawyers
to strive to match.

Thank you mom for being my
best friend, an example of a strong
woman personally and profession-
ally, my mentor, and now my peer
in the legal field. I will strive to be
as accomplished, poised, and prin-
cipled a lawyer as you have become.

Congratulations on receiving the
Tradition of Excellence Award today.

I would like to thank the General
Practice and Trial Section of the State
Bar for selecting my mom for this
prestigious award. 1 am humbled
and honored to introduce you to my
mother and one of the finest lawyers
I know, Mary Aunita Prebula.

Remarks by

Mary Prebula

Good morning. I cannot possibly begin to tell you
how moved I am by receiving the Tradition of Ex-
cellence Award this morning. It could not be more
perfect than to have my daughter, Ashley Frazier,
introduce me in the presence of my colleagues and
friends as she embarks on her legal career. Iwant to
acknowledge her wonderful fiancée, James Heintz,
who is such a special part of our family now and
thank him for being here. I also wish to thank the
General Practice and Trial Law Section, and Laura
Austin, its chair, for recognizing me and my work
this morning.

When my good friend and law school classmate,
Mark Dehler, called me and said “Congratulations,”
I said “For what? What did I do now?” When he
told me the Bar was going to honor me with the Tra-
dition of Excellence Award for General Practice, I
naturally said, “You're kidding me.” Then, I asked
if I was old enough!! In his unique way, my friend
assured me I was, but said “No, we’re not old. You
just have a body of wisdom and work now.”  Quite
frankly, I never thought of my work and myself in
that way before. I hope that my work and experi-
ence will lead young lawyers to understand that you
do not have to be a specialist; you can have a won-
derful career by constantly changing areas of prac-
tice and interest. It is the variety that keeps you alert,
interested, and loving the profession.

It is quite humbling to be included among my fel-
low recipients this year and all the incredible law-
yers and judges who have been acknowledged and
honored with this award in previous years. Many
of those honorees were great influences on my early

career although they probably didn’t even know it.
Their leadership by example and efforts to always
do the right thing at the right time for those who
needed justice inspired me. To be considered in the
same group as current and past honorees is truly one
of the best days of my legal career.

It is quite remarkable that I stand here before you
today accepting this great acknowledgement of my
legal career. In fact, it’s surprising that I even accom-
plished becoming a lawyer. You see, in my family
and community in eastern North Carolina, girls who
were poor with “very few prospects” didn’t go to
college—although they might go to business a/k/a
secretarial school like my mother did. It was certain-
ly not expected of me by my community to attend
college, much less law school. In fact, I recall in the
eighth grade when my school had the option to send
me to Governor’s School because I had scored the
highest in my class on the qualifications test. But,
my school chose not to send me with the explana-
tion that the experience would be wasted on some-
one with such poor means and poor expectations.
So, the other more advantaged student was recom-
mended and allowed to go. Despite this setback, my
goals were clear.

I had a very strong mother, Josephine Peele, who
was much stronger than I, and much angrier than I
was over the injustice. She bears the credit for mak-
ing me believe, “If you work hard enough, you can
be whatever you want to be.” I took this mantra to
heart.

continued on next page
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Remarks by Maru Prebula
continued from previous page

I'am the first one in my family line to have a college
education. Moreover, I am the proud holder of de-
grees in social sciences education, a master in social
studies education with an emphasis in anthropol-
ogy, and a Juris Doctor.

My choice of becoming a lawyer is directly con-
nected to my observations of the need for and ef-
fect of being represented by a lawyer at an early age.
A close teenage family member had a very serious
criminal matter, but there was no money for a law-
yer. I saw the doctor’s son in that matter represent-
ed by the lawyer being treated differently than my
poor relative without a lawyer. At literally the elev-
enth hour, a lawyer took the case for $50 and $50 a
week for a very long time, and justice was served. I
found my calling and pursued it. Ialso found a call-
ing to provide pro bono legal services when I could.

With education and my legal practice, it seems I
have always been a generalist. I began my career
with a large regional defense firm where I did both
plaintiff’s and defense work, then merged with an
international firm handling only defense, then went
into small firm and occasionally solo practice doing
primarily plaintiff’s work.

People see me as a plaintiff’s lawyer when I rep-
resent individuals. Others see me as a business liti-
gation lawyer. Others just know me for family law.
While most of my work is now plaintiff oriented,
such as employment cases involving discrimination
or Fair Labor Standards Act, personal injury cases,
ERISA health coverage and pension issues, I also
handle both sides of business litigation, family law
cases, and guardianship and probate matters. In
fact, I probably have more exposure to more areas
of law than many other recipients of this award. In
addition to those areas, I have handled environmen-
tal cases, environmental issues in bankruptcy, fidu-
ciary duty cases, wills, and trusts. And once I even
practiced admiralty law and “arrested” a yacht. I
also represent a number of corporations in their
general day to day needs such as advising on con-
tracts, drafting buy/sell agreements, negotiating
loans and buyouts and just acting as outside general
counsel when needed.

[ think it is also significant that I have represented
people in all walks of life from the unwed teenager
seeking child support, to the client who paid me in
yard work, to the millionaire farmer in bib over-
alls, to small Mom and Pop businesses to Fortune

50 companies, and even a President. Most people
don’t know that I did most of the environmental le-
gal work for President Carter and the Carter Presi-
dential Center. I still have some ground-breaking
soil in my desk!!

And so it is fitting that the award I am honored
with today celebrates the Tradition of Excellence in
General Practice. And so, I stand before you today
very proud of my “general” category with my em-
phasis in civil litigation.

For those who know me, it will not be surprising
thatI am most proud to be one of the very few wom-
en—now 8 out of 112 recipients-- who have been
honored by this award, including such excellent ju-
rists as Justice Carol Hunstein, Judge Yvette Miller,
Judge Phyllis Kravitch, and Judge Dorothy Beasley;
a wonderful female lawyer, friend, and politician,
former Secretary of State Cathy Cox, and a dedi-
cated Director of Legal Services, Phyllis Holmen. If
you know me, you know I have always pushed for
inclusion of women and minorities in our bar, in our
profession, in speakers, in award, and all aspects of
our profession.

But, I am especially honored that the Bar has cho-
sen to honor me as a lawyer who happens to be a
woman who does not hold a judicial seat or head
a major legal organization, but is merely a fellow
lawyer at the bar—a lawyer who happens to be a
woman who is in the office, in the trenches, in the
courtrooms on a regular basis striving to do good
for one client at a time, striving to right the wrongs,
to fix the problems, to give access to justice to all.

I truly love the law. I truly believe in access to jus-
tice. I truly believe in pro bono work and give back
to our profession and our community. I truly be-
lieve ours is a noble and honorable profession. After
all my years of practice, and there have been many,
I still love what I do, I love my job, I like most of my
clients, and I am proud to be a lawyer. I am proud
to be a member of the Georgia Bar and this section.

I am proud and grateful that you honor me today
as a member of the Bar, a member of the General
Practice and Trial Law Section, and I hope each of
you see me as a litigator, counselor, mentor, advisor,
and friend.

In closing, it is interesting to me that many times
people ask me, “What kind of a lawyer are you?
After many years of answering this question with
long explanations, in the last couple of years, I have



just finally started saying, “I'm a good lawyer.” It
always draws a laugh, but that has been my goal. I
hope I have been a good lawyer and can continue
to be for many years to come. I hope I have set a
good example for those younger lawyers coming
to the bar. I hope I have gained and imparted some

wisdom. I hope I have touched lives and made a
difference. I hope I have served my clients well
and obtained justice where I could, and in some
way merit this Tradition of Excellence Award with
which you honor me today. Thank you so much.

CLE CREDIT FOR BEING
PUBLISHED IN
CALENDAR CALL

Members of the State Bar of Georgia can earn up

to 6 CLE hours for authoring legal articles and

having them published in Calendar Call.
Send article, bio and picture to R. Walker Garrett
and David A. Sleppy for publication.
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JUDICIAL
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Tradition of

Excellence

Award

JupGe WiLLiam L. McMURRAY, JR.

Introduced by

Laura Austin and Tommy Malone

Laura Austin

I would like to make a few per-
sonal remarks before Tommy
Malone introduces our judicial re-
cipient. Judge McMurray and I met
about 10 years ago when he was
sitting on the Superior Court for
Fulton County as a senior judge.
It was a lovely experience get-
ting to try my case fully under his
watchful eye. Little did I know at
the time that he had retired from
the Georgia Court of Appeals in
2000 and had been acting as Se-
nior Appellate Judge as well as Se-
nior Judge throughout the various
counties including Cobb, Fulton
and DeKalb. Judge McMurray’s
lovely wife, Rosemary, was there
with him observing in the Court-
house as she always does, whisper-
ing sweet words of encouragement
and observations that were right
on point with what was going on in
the Courtroom. What a wonderful
experience.

In 2006 GTLA bestowed upon
Judge McMurray the Guardian of
Justice Award and this year, 2013,
The General Practice and Trial Sec-
tion was able to award him The
Tradition of Excellence award for
his service on the bench and as

a lawyer held in highest esteem.
His daughters Nancy McMurray
Standard and Helen Jo McMurray
Thorpe were there with the family
as his award was presented with
more kind words from Tommy
Malone.

Recently I received a letter from
the FBI regarding Judge McMurray
and they had a story they wanted
to make sure I heard. Their acco-
lades about this wonderful judge
who stepped aside for others to
take the Chief position when it
would have been his turn is so like
Judge McMurray. He wanted to
make sure that others who he felt
were deserving while he was in
the Court of Appeals would not
miss the opportunity to lead — he
knew his day would come but it
was more meaningful to allow his
brothers on the bench to lead be-
fore he took over - it was touching.
His selfless sacrifice to ensure that
those who might have missed the
opportunity were allowed to step
in front and take the position of
leadership while they had a chance.
Obviously his confidence in being
where he was supposed to be do-
ing just what God would have him



do was strong enough to be able to
surrender the limelight to another
without worry or concern. What a

wonderful way to live! It is men and
women who lead by this type of ex-
ample that give me hope for our pro-

fession. Now I ask Tommy Malone
to introduce Judge McMurray.

Tommy Malone

Congratulations to our Tradition
of Excellence award recipients for
2013. Tom Carlock for the defense
bar, Bo Chambers for the plaintiffs,
and Mary Prebula for general prac-
tice are all outstanding lawyers. Well
deserved, my friends. It is my dis-
tinct pleasure to say a few words in
recognition of our Judicial Honoree.

William LeRoy McMurray, Jr. was
born on April 11, 1925, in Rock Hill,
South Carolina. Soon thereafter his
family moved to South Georgia and
he grew up on a farm in Randolph
County.  Upon graduation from
Cuthbert High School, he enlisted
in the U.S. Army and served on ac-
tive duty in Italy during World War
II. After being honorably discharged,
he came home and enrolled at Geor-
gia Southwestern College in Ameri-
cus where he graduated. Then he
went to Macon where he graduated
from the Walter F. George School of
Law at Mercer University after hav-
ing served as president of the student
body his senior year. Again he an-
swered his Country’s call and served
in the U.S. Army in Korea during the
Korean Conflict.

After once more being honorably
discharged from the Army, he en-
tered government service. For six
years our Honoree served as a Spe-
cial Agent for the Federal Bureau of
Investigation. One day while pass-
ing through the identification sec-
tion, a beautiful young lady caught
his eye. He asked her out for a date

and that same evening he proposed
marriage. Rosemary said, “You have
not even kissed me yet”. That must
have been some kiss for two weeks
later the couple was off to Atlantic
City for a memorable honeymoon.
Following several years with the
Bureau, he brought his bride back
to South Georgia where Judge Mc-
Murray began his law practice in
Cordele. He became the City Attor-
ney and served in that capacity un-
til being elected, in a race against an
incumbent, to the position of Supe-
rior Court Judge of the Cordele Judi-
cial Circuit. Twice he was re-elected
without opposition. It was during
this time I first met Judge McMurray
when I appeared before him while
my practice was still based in Al-
bany. Years later a metro trial judge
perceived a conflict when he real-
ized the defendant was the son of the
court bailiff and may have been his
campaign chairman. All the lawyers
agreed upon Judge McMurray and it
became my responsibility to contact
him. When I asked him to fill in his
reply was both humbling and disap-
pointing. He said, “Tommy I could
never sit on one of your cases, be-
cause since you appeared before me
in Cordele, I have considered you the
son I never had”. Ireplied that I was
thrilled to learn he felt that way but
at that moment I found myself wish-
ing he loved me just a little less. He
did not accept the case.
Governor George D. Busbee of

Albany recognized the ability and
talent of the young trial court Judge
and appointed him to the Court of
Appeals of Georgia on May 3, 1976.
He was re-elected five times without
opposition. During his tenure on the
Court of Appeals he served as Pre-
siding Judge for a total of 20 years,
longer than any other judge. When
it came time for our Honoree to be-
come Chief Judge, he persuaded his
colleagues to pass over him in or-
der for Judge Arnold Schulman to
serve as Chief before his retirement.
Thereafter, Judge McMurray served
as Chief Judge in 1984. He retired
from the Court of Appeals in 2000.
His service on the Court was indeed
exemplary. His first opinion appears
in volume 138 Ga. App. Reports and
his last reported decision appears in
volume 243. More than 4,500 opin-
ions in 106 volumes is quite a record!

He served as Senior Judge for
ten years presiding in trial courts
throughout the state. In 2010 he re-
ally did retire in order to spend more
time with his lovely and devoted,
Rose, his daughters Nancy and Hel-
en, and their 5 grandchildren. There
has never been a more deserving re-
cipient or appropriate title for one
who has led an exemplary life at the
bar. Join me in congratulating the
Honorable William Leroy McMurray
as the 2013 Judicial Tradition of Ex-
cellence Honoree.
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Remarks by
Judge William McMurray, Jr.

Thank you very much for your, as the young
folks, say “awesome” introduction. This is a special
moment for me and also for my family to receive
this Tradition of Excellence honor. I accept this
prestigious honor with complete humility and
gratitude.

I wish to extend my heartfelt thanks to each of
you for this honor.

Next, I would like to congratulate and extend
best wishes to all of you special persons for your
respective honors.

Please bear with me as I digress for a moment or
two. Let me tell you about the McMurray family
team who played the prominent role in getting me
elected as a judge in the first place. Please know that

I'would like to share this prestigious honor with my
loving and loyal family, my dear wife Rosemary
and our precious daughters Nancy and Helen.
They, appreciate a judge’s commitment to always
seek justice, and through their undying love and
devotion, have understood what has been at stake
throughout my forty-five year career and have
unselfishly shared me with the people of the Great
State of Georgia. I shall love my family forever with
all my heart.

Thank you.

May GOD bless you all!

Support your section by attending
our excellent seminars

To see a list of Coming Events go to our webpage
at gabar.org, click on sections, then section
webpages and pick General Practice Section.
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Tradition of

Excellence

Award

EUGENE “B0” CHAMBERS, JR.

Introduced by
Ken Shigley

Bo Chambers is the gracious, clev-
er and witty Southern lawyer from
central casting, more Matlock than
Matlock.

Bo grew up in a time and place
where he was able to absorb by
osmosis the tradition of Southern
storytelling. Bo’s father owned
a general store at Fort Gaines, in
the southwest corner of Georgia.
Young Bo soaked in the stories of
old men on the porch and around
the wood stove, picking up the ca-
dences, the timing and the wit that
others turned into classics of South-
ern literature. His sainted mother,
undoubtedly a woman of infinite
patience, balanced that by imbuing
in him a fine sense of fairness and
morality.

By high school young Bo was a
star debater, and at 16 he matricu-
lated at the University of the South
in Suwanee, Tennessee. After three
years, his father figured he had
spent enough on undergraduate
frivolity so Bo entered the Univer-
sity of Georgia Law School at the
ripe age of 19. He enjoyed fraternity
life a lot but managed to collect his
LL.B. anyway. Bo’s stories of law
school remind me of the remark
one of John Grisham'’s professors at
Ole Miss law school wrote on exam

paper: “You have a great talent for
fiction.”

After a brief sojourn in small
town practice, Bo hung his shingle
in a cubbyhole office at Five Points
in 1958. It was a time when young
lawyers could get a lot of trial expe-
rience on small subrogation and in-
surance defense cases. With his per-
sonality Bo developed a winning
track record and a following.

One of Bo’s trademarks has al-
ways been his “magnolia mouth”
accent, which he has somehow re-
tained despite 55 years inside At-
lanta. He still maintains the family
home place at Fort Gaines, which
I have suspected he keeps partly
to keep his speech patterns fresh,
away from the corrupting influenc-
es “inside the perimeter.”

Bo has won through wit through-
out his career. The stories of his
courtroom inspirations abound. But
one of his former partners told me
he had a lot of Bo Chambers stories,
though none that would do to tell.

Once, defending a clear liability
rear end collision case, Bo posed
in closing argument the question,
“Where else was he to go? He didn’t
have a helicopter to fly over him. He

Continued on next page
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Tradition of Excellence Award
continued from previous page

didn’t have a submarine to go under
him.” The amused jury gave him a
defense verdict for wit and creativity

Defending an inner tube manufac-
turer in a tire failure case, he made a
puppet of the slashed tire, and made
a comedy routine of the tire saying
to the jury in closing, “please don’t
blame Mr. Inner Tube, he didn’t do
anything wrong!” Again, his client
prevailed as much due to Bo’s wit
and skill as the evidence.

Bo has long been a competitive
golfer, and at 80, if he is not in the of-
fice he is probably on the golf course

at Druid Hills. His competitive-
ness extends to “office golf” at of-
fice Christmas parties, leading band
made more merry by refreshments
in a cutthroat putting competition
thrOughout the office.

In his late sixties, Bo left the insur-
ance defense firm he had founded
and with a merry band of apostles set
up a plaintiffs’ practice in Midtown
Atlanta. While many other lawyers
fled from medical malpractice cases,
Bo embraced that calling, taking on
the challenge of cases many would
deem impossible or impracticable.

Entering the ninth decade of life he
remains enthusiastic and energetic in
taking on challenging new cases.

Undoubtedly the good Lord broke
the mold after he made Bo Cham-
bers. We are unlikely to see the like
of him again. One of the great privi-
leges of my life has been to share an
office with Bo for the past five years,
entertained daily with his stories.

Certainly no one could be more
deserving of the Tradition of Excel-
lence Award than my dear friend, Bo
Chambers.

SIGN UP A NEW MEMBER TODAY

Make copies of the back of Calendar Call and sign

up some new members today and truly make this
“Georgia’s Largest Law Firm”.




Remarks by
EUGENE ‘BO” CHAMBERS, JR.

My feelings right now would be very
adequately expressed by one of my favorite
singers, George Jones. The song I am referencing
goes like this, “Lord, what have I ever done to
deserve even one of the favors you gave? Why
me Lord? I really am not sure what exactly I
have done to deserve the kindness you have
shown.” At the risk of sounding too modest,
which all of you know that I'm really not, and
being familiar with the illustrious list of lawyers
who have also received this honor, I am indeed
so humbled to be chosen by my professional
colleagues to receive this special recognition.
I am positive that at this very moment I have
made my Mama proud.

In spite of my many known shortcomings, I
havebeenblessed with the foresight and wisdom
to know to surround myself with people who
have made up for my deficiencies. I am also
aware of the fact that it is very important that I
attach myself and associate myself with people
whose personalities and intellectual prowess
compensate for my lack thereof. The fact that
I have etched out a reasonable living over the
years continues to make me certain in keeping
with that old saying, “that someone up there, for
some unknown reason, has seen fit to recognize
my shortcomings and amaze me with the many
wonderful blessings that I have received.” At
this time, without naming any names, I want to
make clear that I owe my sincere gratitude to
those people for enlightening me along the way
and at times for just putting up with Bo.

I’know the older generation always thinks that
their time was the best, but without going into
too much detail, I do wish that we could turn
back the clock to what I perceive was a more civil
climate, before Daubert and its ilk. Back when,
at least in my perception, when trying cases was
an art form and not a display of electronics, laser
pointers and power point presentations. It was
simply the art of telling a story.

When I, as we all do, get down and concerned,
I remind myself of the poem written by Kipling,
IF. If you dont mind, I would like to recite that
to you now ......

If you can keep you head when all about you

Are losing theirs and blaming it on you,

If you can trust yourself when all men doubt you,
But make allowance for their doubting too;

If you can wait and not be tired by waiting,

Or being lied about, don’t deal in lies,

Or being hated, don’t give way to hating,

And yet don’t look too good, nor talk too wise:

If you can dream - and not make your dreams your master;
If you can think - and not make thoughts your aim;

If you can meet with Triumph and Disaster

And treat those two imposters just the same;

If you can bear to hear the truth you ve spoken

Twisted by knaves to make a trap for fools,

Or watch the things you gave your life to, broken,

And Stoop and build “em up with worn-out tools:

If you can make one heap of all your winnings
And risk it on one turn of pitch-and-toss,

And lose, and start again at your beginnings
And never breathe a word about your loss;

If you can force your heart and nerve and sinew
To serve your turn long after they are gone,
And so hold on when there is nothing in you
Except the Will which says to them: “Hold on!”

If you can talk with crowds and keep your virtue,
Or walk with Kings - nor lose the common touch,
If neither foes nor loving friends can hurt you,

If all men count with you, but non too much:

If you can fill the unforgiving minute

With sixty seconds’ worth of distance run,

Yours is the Earth and everything that’s in it,
And - which is more - you’ll be a Man, my son!
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When the Case is Over: Public Schools as an
Additional Resource for Children
Disabled in Accidents

Tim Schwarz

# »

Tim Schwarz is the founder of the Law
Office of Tim Schwarz, where he works
representing parents seeking appropriate
special education plans from school
districts throughout north Georgia.
He graduated from the University
of Chicago with a BA in Philosophy
in 2003 and graduated from Emory
Law School in 2007. After law school,
Mpy. Schwarz worked for two years
at the Staff Attorneys’ Office of the
Eleventh Circuit Court of Appeals. Mr.
Schwarz also writes the Georgia Special
Education Law Blog, available at www.
educationlawgeorgia.com/blog.

I. Introduction

When a child has been seriously in-
jured, an attorney can seek ajudgment
or settlement from those responsible
to compensate for the child’s injuries.
But when your client’s case is over,
you might be worried the settlement
is not enough to provide support for
the rest of your client’s life, especially
when the child is very young. Yet you
have exhausted all of the sources for
tort liability and recovery. This article
highlights an additional source of
services to help your disabled child
clients: the public schools. Specifi-
cally, school districts have obligations
to children under Section 504 of the
Rehabilitation Act! and under the In-
dividuals with Disabilities Education
Act? (“IDEA”).

Section 504 prohibits denying a
program benefit to a child with a dis-
ability simply because the child has
a disability. While this requirement
to accommodate is helpful to some
special needs students, it may not be
helpful to your severely injured cli-
ent, who requires additional services,
not merely tolerance of differences.
These additional services are avail-
able under the IDEA. A child cannot
be turned away simply because of
the expense of caring for the child or
changing the curriculum to educate
the child or providing support ser-
vices.? The school district cannot re-
quire that private insurance or public
benefits be used to pay for the costs of
educating the child.*

A student is eligible for special edu-
cation under the IDEA if the student’s
disability (a) impairs the child’s abili-
ty to learn so that (b) the child requires
specialized education, and (c) the stu-
dent has one of the listed disabilities
(including blindness, deafness, trau-
matic brain injury, or specific learn-
ing disabilities).” Because other health
impairment is specifically listed as
one of the categories of eligibility, a
child injured as the result of a negli-
gent accident is very likely to qualify
under the IDEA unless the injury
has no effect on the child’s ability to
learn.® Further, the school district is
obligated to be proactive and identify
children with disabilities who need
special education, whether they are
enrolled in the public schools or not.”

Under the IDEA, the school district
is required to provide a “free, appro-
priate, public education” to children
with a disability:® This obligation be-
gins once a child turns 3 and ends
when the child graduates or turns 21.°
The public schools have an obligation
to create a plan, called an Individual
Education Program (IEP), to help a
child learn and to provide the servic-
es necessary to enable the child to at-
tend public school. An IEP must con-
tain all the accommodations, modifi-
cations, and support services (such as
paraprofessionals) necessary for the
child to receive educational benefit
from the public schools.!” The focus of
the IEP is providing educational ben-
efit, but “educational benefit is not



limited to academic needs [and] in-
cludes the social and emotional needs
that affect academic progress, school
behavior, and socialization.”™
Although the school district is ob-
ligated to create a plan to educate all
children eligible under the IDEA, the
district is not obligated to maximize
educational benefit.’> Instead, the
school district is only required to pro-
vide a plan “reasonably calculated to
provide educational benefit.”® Thus,
the school district commits no wrong
if a disabled child does not make
progress, as long as the district imple-
mented a plan that has a reasonable
chance to succeed. If a school district
provides “a basic floor of opportuni-
ty,” the district has complied with its
obligations under the IDEA.**

Il. Procedural Rights

Notwithstanding the low substan-
tive standard, parents and children
with special needs have a large num-
ber of procedural rights, such as the
right to an IEP planning meeting at
least once per year and mandatory el-
ements to the IEP document, includ-
ing a description of the child’s needs
and measurable annual goals to meet
those needs." This section will discuss
some of the most helpful procedural
rights for children injured in serious
accidents, including comprehensive
evaluation by experts at public ex-
pense, support services necessary for
a child to obtain education benefit
(such as basic nursing services), and
protections from the imposition of se-
rious school discipline.

A. Evaluation at Public Expense
Because disabled children require
specialized education, the school dis-
trict is required, at public expense, to
seek the advice of relevant experts to
determine the appropriate interven-
tions needed to provide educational
benefit. Thus, parents can use the
school district as a resource to de-
termine their disabled child’s needs.
Although the evaluation is aimed at
educational needs, often the general-
ization from needs in school to needs
generally is fairly straightforward.

The school district is required to
evaluate a child when the district has
reason to suspect a child is disabled
and receives consent to evaluate.'
The school district cannot require ex-
haustion of any state or local educa-
tion interventions, and must complete
the initial evaluation within 60 days
of appropriate consent to evaluate.”
Once a child has an IEP, the school
district must evaluate the child com-
prehensively every three years and
must evaluate the child annually if
requested by the parent.”® An evalu-
ation must address “all areas of sus-
pected disability”* and must distin-
guish cognitive, behavioral, physical,
and developmental factors.”

Additionally, a parent who dis-
agrees with an evaluation conducted
by the school district can request a
second opinion, also paid for at pub-
lic expense.” All a parent must do to
invoke the right to an Independent
Educational Evaluation (“IEE”) is
state disagreement with the school
district about the school evaluation.”
The school district can ask for the spe-
cific basis for the disagreement, but
the parents are not required to an-
swer.”> Once a school district receives
a request for an IEE, the district must
act without unreasonable delay to ei-
ther (a) pay for the IEE or (b) initiate
a proceeding before an administrative
law judge (“ALJ”) and show that the
evaluations the school district has al-
ready done are appropriate.” Because
this is a difficult standard to meet and
litigating the issue is expensive, most
school districts find it easier to fund
an IEE rather than challenge parents
in court.

B. Related Services

The IDEA requires the school dis-
tricts pay for services “required to as-
sist a child with a disability to benefit
from special education,” including
transportation, speech-language pa-
thology services, audiology services,
psychological services, physical ther-
apy, and occupational therapy.” Thus,
a school could be required to pay for
care providers to come in to school
during the day to provide therapeutic

services, provided that those services
are necessary for the child to receive
education benefit. Like all other ob-
ligations on the school district, the
related services must be provided at
the adequate level at no cost to the
parents.

The statute excludes most medical
services from the definition of related
services, providing that “medical ser-
vices shall be for diagnostic and eval-
uation purposes only.”? Nonetheless,
the Supreme Court held in Irving Ind.
Sch. Dist. v. Tatro that “clean inter-
mittent catheterization” did not fall
within the medical services exception
to related services because it could be
performed by a nurse or trained lay-
person outside the presence of a doc-
tor. Therefore, there is a strong argu-
ment that medical maintenance that
must be performed during the school
day must be provided or funded by
the school district.?

Nonetheless, there is a split of au-
thority on how to interpret the statu-
tory language in light of Tatro. For
example, the Eighth Circuit has held
that a school district was required
to provide a personal attendant to
provide urinary bladder catheteriza-
tion, suctioning of the student’s tra-
cheostomy as needed, and general
monitoring to prevent or alleviate
malfunction of the student’s ventila-
tor.” However, the Sixth Circuit has
held that the school district was not
required to provide an attendant to
suction a student’s tracheostomy be-
cause the intervention fell within the
medical exception to the requirement
to provide related services.* Unfor-
tunately, the Eleventh Circuit has not
specifically interpreted the scope of
the medical exception to the related
services requirement of the IDEA. But
regardless of the specific interpreta-
tion of related services, a support ser-
vice that qualifies as a related service
must be provided at adequate level at
no cost to the parent in for the school
district to be meeting its legal obli-
gation to provide a free appropriate
public education.?!

Continued on next page
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C. School Discipline

Finally, children with special needs
have some extra protections in the
school discipline process, to prevent
school districts from avoiding respon-
sibility by expelling students who are
difficult to service. If a school district
contemplates a suspension of ten or
more days® or school discipline that
amounts to a change in placement,®
the school district cannot impose that
discipline without holding a meeting
with parent participation to deter-
mine if the school misconduct was a
manifestation of the child’s disabil-
ity* A child’s conduct is a manifesta-
tion of the disability:

e if the conduct in question was
caused by, or had a direct and sub-
stantial relationship to, the child’s
disability; or

o if the conduct in question was the
direct result of the local education-
al agency’s failure to implement
the IEP.®

If the IEP team determines the
school misconduct was a manifes-
tation of the disability, the serious
school discipline cannot be imposed.*
Instead, the school district is required
to complete an assessment of the
child’s behavior to figure out why
the child is committing misconduct.”
Using that assessment, called a Func-
tional Behavior Assessment (FBA),
the school district is required to create
a Behavior Improvement Plan (BIP)
designed to reduce the frequency of
the problem. By implementing the BIP
and other necessary services, the stu-
dent should be able to remain in the
placement in which the student was
located before the school misconduct
occurred.® In short, the school district
cannot relieve itself of the obligation
to provide services for a student with
special needs simply because the stu-
dent’s disability makes it more dif-
ficult for the student to comply with
all of the school’s rules of appropriate
conduct.

lll. Remedies

If a parent believes that the school
district has not provided a free, ap-
propriate, public education, the par-
ent can initiate an administrative
challenge.® This administrative chal-
lenge, generally called a due process
challenge, can be initiated by parents
proceeding pro se,** with the assistance
of an attorney, or with the assistance
of a non-attorney advocate (with per-
mission of the ALJ]). Nonetheless, an
attorney is practically necessary in
any challenge to the school district’s
decisions because the substantive
standard is so low, and the procedural
rights can be very complicated and
technical.* In addition, a pro se party
is still required to comply with the
procedural rules of the Georgia Of-
fice of State Administrative Hearings,
which is the office from which AL]Js
are appointed in Georgia.*

If an ALJ determines that the school
district failed to meet its legal obli-
gations, equitable remedies could
include determination that a child is
eligible for services, addition or re-
moval of portions of an IEP, or pri-
vate placement at public expense.*
However, money damages are not a
remedy available under the IDEA.*
In extreme cases, a school district
can be required to provide additional
education services in order to com-
pensate for past failures.* In addition,
the school district can be required to
reimburse the expenses the parent
incurred if the school district was on
notice that the parent intended to seek
private services to compensate for the
school districts failure to offer or im-
plement a legally adequate IEP.*

Finally, a brief word on the Georgia
Special Needs Scholarship Program,
also known as State Bill 10 (“SB10”).
In brief, if a student has an IEP and
meets some other criteria, the par-
ents can receive a voucher providing
partial tuition at an eligible private
school.” By state regulation, accepting
the SB10 voucher waives all rights un-

der the IDEA.* Because proof that the
IEP offered is inadequate is required
to receive a remedy, such as complete
payment of private placement by the
school district, acceptance of the SB10
voucher effectively cuts off any claim
against the district. Thus, accepting
the SB10 voucher is a trade-off be-
tween the risks of litigation and the
possibility that the private placement
selected by the parent is completely
funded by the school district.

IV. Conclusion

There are many resources avail-
able to assist parents exercising their
children’s rights to a free, appropri-
ate public education. For example,
the organization Parent to Parent of
Georgia is a central clearinghouse of
resources for the disabled.* Addition-
ally, parents can hire assistance from
an attorney or non-attorney advocate.
% As with any complicated and tech-
nical area of law, the assistance of an
attorney who focuses on special edu-
cation advocacy can provide substan-
tial benefits. Many such specialists are
members of the Council of Parent At-
torneys and Advocates.”

Generally, attorneys or non-attor-
ney advocates bill by the hour, at the
expense of the parents (or the child’s
settlement trust). The most common
service an attorney or advocate pro-
vides is attending an IEP meeting,
to add an additional voice and per-
spective on the IEP team’s decisions.
Those meetings must be held at least
once per year, and an additional IEP
meeting can be requested at any time.

If a parent anticipates the possibil-
ity of litigation with the school dis-
trict, the prudent course is to involve
an attorney as soon as possible, pref-
erably at the IEP meeting where the
potentially challenged decision is be-
ing made. An attorney at that meeting
can crystalize the district’s position to
paint the already existing dispute into
the clearest light for a favorable deci-
sion from the AL]J.

If parents prevail in the due process



proceeding, the school district is gen-
erally responsible for the parent’s at-
torneys’ fees.> However, in Arlington
Central School Dist. Bd. of Ed. v. Mur-
phy, the Supreme Court specifically
held that the IDEA fee shifting provi-
sion does not cover the cost of experts
hired by parents to show that the IEP
offered by the school district was le-
gally inadequate.® Thus, the costs of
hiring an expert will often be an out-

of-pocket expense for parents, even
if the attorney is willing to accept the
case on a fee-shifting contingency ba-
sis, because generally there is no dam-
ages remedy available to draw from
to pay the expert’s fee. ™

In short, if you have closed a case
with a child disabled because of a
tragic accident, then there is help for
the child and the family available
beyond the settlement from the tort-

feasor. By seeking a free, appropri-
ate, public education from the school
district, parents can help ensure that
their child’s needs are regularly eval-
uated, their child is educated and
makes meaningful progress towards
appropriate goals, and their child re-
ceives an additional source of services
to support the child’s medical needs .
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For the personal injury attorney,
understanding medical subrogation
claims' against a client’s settlement
is an integral part of competent rep-
resentation. In any case, there may
be multiple subrogation claimants
seeking reimbursement from a cli-
ent’s liability, uninsured/underin-
sured motorist settlement, and medi-
cal payments coverage for health
benefits paid out by the subrogation
claimant. This article focuses on sub-
rogation claims involving: (1) Medi-
care; (2) Medicare Advantage Orga-
nizations (MAOs); and (3) Medicare
Prescription Drug Plans (“PDPs”)
and seeks to give the practitioner a
general understanding of these sub-
rogation claims.

An analogy will assist us in analyz-

ing these subrogation claims. The cli-
ent’s settlement is much like a dinner
party at the client’s house. Certain
subrogation claimants
are invited to the din-

dinner party in states, like Georgia,”
that do not permit subrogation as a
matter of state law.

ner party and have glEdicla_re’S

a place at the table. uperiien

Others are not in- Medicare Always Has
a Place at the Table,

vited—although they
may claim they are.
Based on the current
case law, traditional
Medicare almost al-
ways has an invita-
tion to your client’s

but Has to Share and
Sometimes Must Take
a Smaller Serving.

It is the day of your cli-
ent’s dinner party. Your
client hears a knock at
dinner party, but they her door: an agent from
may have to share Medicare is at the door.
their food. Conversely, outside of He demands that he be seated at the
the Third Circuit, MAOs and PDPs head of your client’s dinner table for
likely do not have an invitation to the ~ the party. His dinner must be made

Jose Ramirez, Table for Four (Used With Permission)



in a very particular way; the plate
must be certified, china dinnerware;
the silverware, he insists, must be
set in a certain spot at a certain dis-
tance from the dinner plate; the nap-
kin must be folded in the shape of a
swan and placed on his plate before
he will sit to be served. He requires
a coaster for his drink. Food must
be prepared at an exact temperature.
His drink needs a certain number of
ice cubes and so forth.

Must your client let the agent from
Medicare in for the dinner party?
Must he meet his various ridicu-
lous demands in serving him din-
ner? Generally, yes. In fact, your cli-
ent must, indeed, seat the Medicare
agent at the head of the dinner table
and must comply with his very pre-
cise instructions on serving him.

Under the Medicare Secondary
Payer Act® (“MSP”), Medicare has a
first-priority lien on essentially any
conceivable insurance policy that
covers damages for injuries inflicted
by a third-party against a Medicare
beneficiary.* This lien also extends to
settlements involving self-insured
entities, such as Wal-Mart.> Self-
insurance, liability insurance, unin-
sured /underinsured motorist insur-
ance, and no-fault insurance are all
known as “primary plans” under
the MSP because Medicare pays
“second” to these plans. However,
since liability settlements gener-
ally involve lump sums paid many
months or years after a given injury,
Medicare will make payments be-
fore a settlement on condition that
Medicare be reimbursed from any
tort settlement with the primary
plan.®

Medicare’s lien is often colloqui-
ally referred to as a “superlien,”
and Medicare is quite forceful in de-
manding reimbursement for benefits
paid out.

If Medicare is not reimbursed from
the settlement funds, Medicare may
pursue payment from anyone who
touches the settlement money: the
insurance company, the client, and
the attorneys.” This superlien makes

Medicare the closest thing to the
“IRS” of personal injury practice.
Their liens strike fear in the hearts
of all involved in the settlement pro-
cess—particularly the insurance ad-
juster.

Medicare has very specific proce-
dures it employs that the practitioner
must comply with in order to obtain
Medicare’s final lien amount. Specif-
ic compliance with those procedures
is outside the scope of this article.
However, generally speaking, Medi-
care’s procedure for obtaining their
final lien amount involves:

(1) notification of the injury and
your representation (the soon-
er in the representation, the
better);

(2) awaiting a “conditional lien
amount,” which is a prelimi-
nary lien amount itemizing
what payments Medicare has
made that it thinks are related
to the injuries the client re-
ceived;

(3) notification of settlement by
the attorney, including notice
to Medicare of procurement
costs and the amount of attor-
neys fees;

(4) receipt of the final lien amount
demanded by Medicare; and

(5) payment of the Medicare lien
within 60 days to avoid an in-
terest penalty. Medicare has
been more efficient lately by
setting up a website wherein
lawyers and their staff can
track the progress of a lien
online through the “Medicare
Secondary Payer Portal.”®

The short of it is this: generally
speaking, Medicare must be paid
back from your client’s personal in-
jury settlement for any related medi-
cal care for which Medicare issued
payments.

With this said, there are two glim-
mers of hope under federal law for
practitioners seeking to limit Medi-

care’s portion of the settlement pro-
ceeds.

First, Medicare will automatically
reduce its final lien amount by shar-
ing pro-rata in your attorney’s fee
and also taking into account any out-
of-pocket expenses in obtaining the
settlement.” Medicare refers to these
as “procurement costs.” This is es-
sentially a codification of the equi-
table common fund doctrine.'

Secondly, at least in the Eleventh
Circuit, it is possible to reduce Medi-
care’s superlien using equitable allo-
cation principles, but the stars must
align properly. Such was the case in
Bradley v. Sebelius, 621 F.3d 1330 (11"
Cir. 2010). There, the Court flatly re-
jected Medicare’s claim that it was
entitled to full reimbursement from
a de minimus wrongful death settle-
ment. Due to insufficient insurance
coverage, the settlement in the Brad-
ley case was for far less than what the
claims of the estate and the surviving
children were worth as per the find-
ing of the probate court allocating
the settlement.” Under Florida law,
the surviving children’s claim for the
proceeds from the wrongful death
settlement was separate and apart
from the estate; the estate possessed
the claim for the decedent’s medical
expenses.'?

In Bradley, Medicare sought over
$38,000.00 in reimbursement from
a $52,500.00 settlement. The dece-
dent’s personal representative and
the surviving children petitioned
the probate court for an allocation
of the settlement funds. The Secre-
tary of Health and Human Services
declined to attend the probate court
hearing, despite notice, and the court
allocated $787.50 to Medicare as its
proportional share of the limited set-
tlement funds" Medicare thumbed
its nose at the probate court, calling
the court’s decision “advisory” and
citing its own manual as authority to
ignore a court’s allocation of settle-
ment funds. Medicare demanded
full reimbursement from the settle-

Continued on next page

23



24

The Medicare Subrogation Dinner Party

continued from previous page

ment, and the family and children
appealed Medicare’s decision all the
way to the Eleventh Circuit Court of
Appeals, exhausting all administra-
tive remedies.

In a harshly worded opinion, the
Bradley Court gave no deference to
Medicare’s Medicare Secondary Payer
Manual, which states Medicare is al-
ways entitled to full reimbursement,
unless there is an allocation after an
adjudication on the merits. The Brad-
ley Court thus affirmed the probate
court’s allocation of $787.50 to Medi-
care as full satisfaction of its lien, de-
spite no adjudication on the merits.

Reading the case broadly, the Brad-
ley decision stands for the following
propositions: (1) Medicare is not enti-
tled to full reimbursement from a set-
tlement where doing so would work
an injustice; and (2) Medicare is sub-
ject to equitable allocation principles
in pre-litigation settlements. Read-
ing the decision narrowly, Medicare
is not entitled to full reimbursement
only where there is: (1) a claim that
inherently involves some form of ap-
portionment like the wrongful death
claim in Bradley; (2) actual appor-
tionment by a court with Medicare
receiving notice; and (3) insufficient
coverage

Bradley is the only decision that has
not held that Medicare is entitled to
full reimbursement of its lien. The
leading decision holding the oppo-
site is Hadden v. United States, 661 F.3d
298 (6" Cir. 2011). In Hadden, a Medi-
care beneficiary was struck by a cor-
porate truck that swerved to avoid
colliding with a John Doe motorist
that ran a stop sign. A panel of the
Sixth Circuit rejected a beneficiary’s
argument that Medicare was entitled
to only 10% of its lien amount due to
the John Doe motorist being 90% re-
sponsible for the wreck that injured
Plaintiff. The Hadden settlement was
with the remaining corporate tortfea-
sor that the Plaintiff claimed was only
10% responsible for his loss. Medi-
care refused to reduce its $82,000.00

lien on a $125,000.00 settlement.

The Sixth Circuit held that Medi-
care was entitled to full reimburse-
ment and deferred to Medicare’s

cuit pursuant to the Bradley decision,
there is an argument that Medicare
has to reduce its dinner portion
based on equitable principles.

PRACTICE POINTER:

It is better to deal with a Medicare reduction issue concerning un-
related conditional payments before notification of the settlement to
Medicare.

This is because Medicare’s attitude has consistently been that it
is entitled to full reimbursement for all related payments made
regardless of comparative fault issues, shaky liability scenarios, or
very limited policy amounts—all of which, in the reality of personal
injury practice, play significant roles in settling a case.

Therefore, the prudent practitioner will dispute any unrelated charges
immediately after receipt of the conditional lien and will refrain
from notifying Medicare of any settlement until after an updated
conditional lien is received that removes the unrelated charges.

In this author’s experience, disputing Medicare’s conditional
lien amount on the front end leads to a far higher success rate in
significantly reducing Medicare liens.

Medicare Secondary Payer Manual * A
vigorous dissent by Judge Hellene N.
White pointed out the elephant in the
room: that a policy of full reimburse-
ment without considering fault allo-
cation would lead to absurd results
— thereby precluding any recovery at
all since beneficiaries (and their at-
torneys) will fear that Medicare will
devour the entire settlement if there
is a large lien.”” Ultimately, the issue
of whether equitable reductions/ap-
portionment applies to Medicare will
have to be resolved by the Supreme
Court, but for now, the Supreme
Court has declined to get involved.'®

In sum, Medicare’s lien must be
satisfied from your client’s settle-
ment, i.e., they always have a place
at the table at your client’s dinner
party. However, Medicare does have
to share some of its food with you as
the claimant’s attorney since Medi-
care reduces its reimbursement claim
pro-rata to share in any attorney’s
fees and out-of-pocket costs. Fur-
thermore, at least in the Eleventh Cir-

Medicare Advantage Plans and
Medicare Part D Prescription Drug
Plans Are Likely Not Invited to the
Dinner Party in States Where Sub-
rogation is Not Allowed.

Continuing with our analogy, let
us assume that your client hears an-
other knock at the door. This time it is
the Medicare agent’s little brothers at
the door. They heard about your din-
ner party and are elbowing to get a
place at the table. The little brothers
represent Medicare Advantage Orga-
nizations (“MAQOs”) under Medicare
Part C, and Medicare Part D, involv-
ing prescription benefits (“PDPs”).

The Code of Federal Regulations
provides that subrogation claims for
PDPs are identical to MAOs.*' There-
fore, the analysis under the law is the
same concerning these two subroga-
tion claimants. However, the case
law deals primarily with MAOs.

Whether MAOs/PDPs have a val-
id right of subrogation is not settled
by the current case law. The short an-
swer is that, they may have a valid



private cause of action under fed-
eral law for reimbursement against a
primary plan such as a self-insured
tortfeasor or an insurance company;
however, MAQOs/PDPs may, but
likely do not, have a valid right of
subrogation for medical payments
made against a plan beneficiary so
long as: (a) the state where the ben-
eficiary resides does not permit sub-
rogation; and (b) there is no diversity
jurisdiction where the MAOs/PDPs
could sue the beneficiary in federal
court.

A bit of background is necessary
to understand why these entities are
probably not invited to share in your
client’s dinner.

MAOs “replace” traditional Medi-
care. Congress created the MAOs
through the Balanced Budget Act of
19972 and revamped them in 2003
under the Medicare Modernization
Act® MAOs were created to pro-
vide “private efficiency” to Medi-
care.” The Medicare Modernization
Act created Medicare Part D, which
provides prescription drug benefits
to Medicare beneficiaries.”

The case law concerning subroga-
tion claims of MAOs focuses on a ju-

risdictional analysis regarding wheth-
er Congress intended to grant MAOs
a private cause of action to enforce
reimbursement claims in federal
court.

While this is an unsettled area of
the law, the leading cases on the sub-
rogation rights of MAOs are:

e Humana v. Reale, 2011 U.S. Dist.
LEXIS 8909, 2011 WL 335341(S.D.
Fla.);

e Parra v. PacifiCare of Arizona, Inc.,
2011 WL 1119736, (D. Ariz.); and

e In re Avandia Marketing, 685 F.3d
353 (3 Cir. 2012).

In Reale, Humana paid $19,155.41
in medical benefits for a plan benefi-
ciary, Reale, who was injured in a slip
and fall at a hotel. The plan benefi-
ciary went on to settle her case with
the hotel for an amount in excess of
the $19,155.41. Reale did not reim-
burse Humana, and Humana sued
Reale in federal court. Humana con-
tended that the MSD, specifically 42
USC § 1395y(b)(2)(B)(i),* provided
it a private right of action for reim-
bursement against a plan beneficiary.

PRACTICE POINTER:

In their zeal to protect Medicare’s “superlien,” sometimes the
insurance adjuster will want to include Medicare on the settlement
check even after a settlement amount is agreed upon.

This is not required by federal law."” A primary plan has no authority
to act as Medicare’s debt collector.'® At best, this practice is horribly
inefficient; ¥ at worst, it is bad faith *° and tortious interference
with your contractual relations with your client. The real issue is the
potential for the primary plan to have to pay the lien twice—i.e., the
plan’s own liability rather than any “requirement” under federal law.

The practitioner should make clear in any settlement demand how the
check should be made payable and that any check with co-payees on it
will be considered a counteroffer to avoid any confusion or
delay on this issue.

This is particularly important once Medicare is notified of the
settlement, since Medicare requires payment — from whatever source —
within 60 days of the date of its final demand letter.

In essence, Humana argued that it
stepped into the shoes of the Secre-
tary of Health and Human Services
pursuant to 42 C.ER. § 422.108(f),
which provides: “the [MAOs] will
exercise the same rights to recover
from a primary plan, entity, or indi-
vidual that the Secretary exercises
under the MSP regulations [...].”

Reale moved to dismiss the action
for lack of federal jurisdiction, ar-
guing that the MSP did not provide
MAOs with a private cause of action
under federal law, and there was no
diversity jurisdiction.

The Court held that exclusive au-
thority to bring a federal collection
action for reimbursement against a
beneficiary under the MSP rested
with the United States pursuant to
42 U.S.C. §1395y(b)(2)(B)(iii).” To
the Court, stepping into the shoes of
the Secretary did Humana no good
because only the United States it-
self could bring a collection action
against a beneficiary for reimburse-
ment of payments made by Medi-
care. Id. (Although not discussed by
the Reale Court, the Department of
Justice brings the claim on behalf of
the United States under the Federal
Claims Collection Act.?)

In Parra, the procedural posture
was identical to Reale. The MAO initi-
ated a private action in federal court
for reimbursement against a plan
beneficiary; the beneficiary moved
to dismiss for lack of federal jurisdic-
tion. The Parra Court exhaustively
catalogued the various statutory
mechanisms that MAOs have used
to attempt to bring a private cause of
action in federal court. The Court re-
jected each one of them stating:

The Medicare statutes at issue,
here, do no more than create a
federal right. They stop short
of creating a federal private
right of action to enforce that
right and do not contain any

Continued on next page
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continued from previous page

jurisdictional provision grant-
ing the federal courts exclusive
jurisdiction ...

Conversely, in In re Avandia Market-
ing, supra, the Court found that the
MSP provided a private cause of ac-
tion by MAQOs against a self-insured
tortfeasor, GlaxoSmithKline (“GSK”)

A careful reading of the Avandia
decision shows that its holding was
actually quite limited and does not
hold that MAOs have a private right
of action against the beneficiary. In-
stead, the Avandia Court held that the
42 U.S.C. § 1395y(b)(3)(A) provided
Humana with a private cause of ac-
tion against GSK—the self-insured, de-
fendant tortfeasor and “primary plan.”
42 U.S.C. § 1395y(b)(3)(A) provides:

There is established a private
cause of action for damages
(which shall be in an amount
double the amount otherwise
provided) in the case of a pri-
mary plan which fails to pro-
vide for primary payment [...].

Reading this language broadly and
applying Chevron deference to the
Medicare Secondary Payer Manual, the
Avandia Court held that the “plain
language” of this section permit-
ted Humana to seek reimbursement
against GSK through a private action
in federal court.” But the “plain lan-
guage” of this section nowhere men-
tions bringing an action against a plan
beneficiary and instead is couched in
terms of a “primary plan.” Thus, in
the Third Circuit, practically speak-
ing, the MAOs have snuck in through
the back door to your client’s dinner
party since they have a private cause
of action against the primary plan.
This means the insurance adjuster
will want the MAOs’ claim for reim-
bursement addressed from the settle-
ment proceeds.

The only arguable holding of Avan-
dia that provides MAOs with a pri-
vate right of action against a plan

beneficiary is the application of Chev-
ron deference to the Medicare Second-
ary Payer Manual, CMS regulations,
and unsigned memoranda® stating,
without substantive explication, that
MAOs have the same enforcement
rights as Medicare.

However, Chevron deference is in-
sufficient to resolve the issue because
Chevron deference does not address
the Reale Court’s argument that only
the United States may bring a collec-
tion action against the plan benefi-
ciary. One might go so far as to say to
the Avandia Court to “get real.” As to
subrogation against plan beneficia-
ries, the Reale Court has the stronger
“plain language” argument concern-
ing the statutory interpretation of
the MSP since the statute says in 42
U.S.C. §1395y(b)(2)(B)(iii) that only
the United States may recover reim-
bursement for conditional payments
against a beneficiary.

Nor does the Avandia Court ad-
dress the Bradley Court’s arguments
that an agency manual, such as the
Medicare Secondary Payer Manual, is
not entitled to Chevron deference.
To paraphrase Judge White’s dissent
in the Hadden case, Chevron deference
is not the answer to every issue con-
cerning the MSP.*

So where does the case law leave
the practitioner confronted with
MAOs/PDPs demanding reimburse-
ment from a client’s settlement and a
place at the dinner table?

Practitioners in the Third Circuit
should: (1) avoid having the per-
sonal injury client sign any indem-
nity language in the release, since
Avandia is arguably limited to private
causes of action against primary pay-
ers such as insurance companies and
self-insured defendants; or (2) con-
front the issue head on and negotiate
a reduction of the MAO’s subroga-
tion claim.

A few points may assist those prac-
ticing in the Third Circuit in negoti-
ating with MAOs/PDPs. First, even
the Avandia Court would admit that

MAOs/PDPs should receive rights
no greater than what Medicare it-
self has.®® Therefore, MAQOs/PDPs
should be subject, just as Medicare is,
to sharing pro rata in any attorney’s
fees and other procurement costs.**
MAOs/PDPs should also permit
your client to benefit from contractor
enhancements that Medicare allows,
such as the fixed payment option and
self-calculate option.*® Further, since
the Medicare regulations and mem-
oranda provide that MAOs/PDPs
have the same rights as the Secretary
of Health and Human Services,* at
least one court has suggested that
MAOs/PDPs must exhaust admin-
istrative remedies before proceeding
to federal court.”” An equitable argu-
ment based on Bradley may also as-
sist the practitioner in arguing equi-
table allocation/reduction applies to
MAOs/PDPs’ subrogation claims.

For those not practicing in the Third
Circuit, if the state in which the client
resides does not permit subrogation
of medical benefits*® and there is no
diversity jurisdiction, then there is a
strong argument that forum state’s
subrogation law will apply to any
claim for reimbursement by an MAO.
This is because, presumably, the state
court would apply its own anti-sub-
rogation law to any claim arising in
its own court system, which is what
the Parra Court implied in dicta.”’
However, the practitioner must still
exercise care. At least one state court
has held that its anti-subrogation
statute was pre-empted by federal
law, and the MAOs had a right to re-
imbursement—even at the state level
in an anti-subrogation state.*

In sum, it is debatable whether
MAOs/PDPs have an invitation to
your client’s dinner party. They likely
do not if your state: (a) bars medical
benefits subrogation; and (b) there is
no diversity jurisdiction concerning
your client’s subrogation claim.

Some authority provides that
MAOs have no private cause of ac-
tion in federal court against a ben-



eficiary for reimbursement, leaving
state law to govern the issue of sub-
rogation. In the Avandia decision, the
Third Circuit recognized a private
cause of action for MAOs in the con-
text of an action against a primary
plan who failed to reimburse an
MAO, which, practically speaking,
provides MAOs with a place at the
table at your client’s dinner party.

It is not clear from the Avandia de-
cision whether this private cause of
action may be brought against a plan
beneficiary and points can be made on
both sides of the issue, depending on
how one reads Avandia. Regardless,
even in the Third Circuit, MAQOs/
PDPs should: (1) be subject to a pro-
rata offset for procurement costs of
any settlement, just as Medicare is;
and (2) comply with any beneficial
options Medicare permits, such as the
self-calculate or fixed payment op-
tions. Finally, MAOs/PDPs may have
to exhaust administrative remedies

before bringing a federal action. If all
else fails, an argument still exists that
MAOs/PDPs are subject to equitable
allocation per Bradley. Otherwise, the
forum state’s own law should ap-
ply to govern the caims of MAOs.

Conclusion:

Medicare is Always Invited;
Medicare Advantage Plans and
Medicare Prescription Drug Plans,
Probably Not.

Medicare always has an invitation
to your client’s dinner party. Medi-
care will reduce its lien, however, to
share pro-rata in your attorney’s fees
and expenses, and Medicare may be
subject to equitable reduction and al-
location principles under the Bradley
decision.*

If the state where the client resides
bars subrogation for medical benefits
paid out by an insurer; the subroga-
tion amount is less than $75,000.00,
and/or there is no complete diver-
sity; then MAQOs/PDPs likely have

Endnotes

no subrogation rights and no place at
the dinner table against your client’s
settlement.

In the Third Circuit, the MAOs/
PDPs can enter into your client’s
dinner party through the back door
since they have a private cause of
action against the primary plan. An
experienced adjuster/defense at-
torney will protect the interest of
the MAQOs/PDPs and will almost
certainly demand that the plain-
tiff’s attorney address any subro-
gation claims by the MAOs/PDPs.
However, the practitioner still has a
few arrows in his quiver to reduce
the MAOs and PDPs’ subrogation
claims: (1) the common fund reduc-
tion for attorney’s fees and expenses
as codified at 42 CFR §411.37; (2) the
benefits of Medicare’s own stream-
lining options; and (3) an argument
that MAOs and PDPs must exhaust
administrative remedies before filing
a private action in federal court.

1  Although subrogation and liens have different legal meanings, in modern practice, the terms are used interchangeably. In this
article, subrogation is used as a term representing any entity seeking to take money from a client’s settlement for reimbursement.

2 O.C.G.A. §33-24-56.1(Georgia’s anti-subrogation statute); Davis v. Kaiser Foundation, 271 Ga. 508, 521 S.E.2d 815 (1999).

3 42US.C.§139y

4 Id.

5 42 U.S.C. §1395y(b)(2)(A)(i).

6 42 U.S.C. §195y(b)(2)(B)()-(ii).

7 42 U.S.C.§1395y(b)(2)(B)(iii) ; Zaleppa v. Seiwell, 9 A.3d 632, 629 n.7 (Pa. Sup. Ct. 2010) (government may pursue personal assets of
the beneficiary as well as the beneficiary’s attorney and any other entity or person that acted as an intermediary); see, e.g., United
States v. Stricker, 2010 WL 6599489 (N.D. Ala.) (attorneys and defendant sued by United States for reimbursement of conditional
payments).

8  https://www.cob.cms.hhs.gov/MSPRP/

9 42 CFR §411.37.

10 See generally, GEICO v. Capulli, 859 So. 2d 1115 (Ala. Civ. App. 2002)(describing common fund doctrine in depth).

11 Bradley v. Sebelius, 621 E.3d 1330, 1333-1334 (11th Cir. 2010).

12 Id.

13 Id.

14 See Hadden v. United States, 661 E.3d 298 (6th Cir. 2011).

15 Id. at 308-309 (White, J., dissenting). Ironically, since Medicare generally pays health providers at significantly discounted rates,
cases where there are limited settlement funds and large Medicare liens are the cases where the primary plan will usually have
the greatest incentive to settle due to the presence of catastrophic injury. Further these cases are the ones where Medicare needs
reimbursement the most due to having made significant expenditures on a beneficiary’s behalf. They are also the most likely to
require some sort of equitable apportionment/reduction due to the reality that most insurance policies are simply insufficient to
cover catastrophic injuries.

16 The Supreme Court denied certorari in the Hadden case. 2012 WL 1106757.

17 Tomlinson v. Landers, 2009 WL 1117399 (M.D. Fla.) (no meeting of the minds where insurer refused to issue check without Medi-

care as co-payee); Zaleppa, at 9 A.3d at 640 (defendant could not satisfy judgment with check including Medicare as co-payee);
Hearn v. Dollar Rent a Car, Inc., 315 Ga.App. 164 (726 S.E.2d 661) (Ga. App., 2012) (no authority for insurer’s practice of including
Medicare as a co-payee on settlement check). )
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Everyone had a Great Time!
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18 Zaleppa, 9 A.3d at 640.

19 Hearn, 315 Ga. App. at 172.

20 Wisinski v. American Commerce Group, 2011 WL 13744 (N.D. Pa.).

21 42 C.ER.§422.108; 42 CFR § 423.462.

22 Pub.L.105-33.

23 Pub.L. 108-173.

24 Some question whether the MAOs create any efficiency since they receive billions in taxpayer subsidies each year. See Families
USA, Special Report: Whose Advantage? Billions in Windfall Payments Go to Private Medicare Plans, June 2007, available at: http://
www.familiesusa.org/assets /pdfs/medicare-private-plans.pdf.

25 Pub.L. 108-173.

26 42 U.S.C. §1395y(b)(2)(B)(i) provides: The Secretary may make payment under this subchapter with respect to an item or service
if a primary plan described in subparagraph (A)(ii) has not made or cannot reasonably be expected to make payment with respect
to such item or service promptly (as determined in accordance with regulations). Any such payment by the Secretary shall be
conditioned on reimbursement to the appropriate Trust Fund in accordance with the succeeding provisions of this subsection.

27 42U.S.C.§1395y(b)(2)(B) (iii) provides in relevant part: The United States may bring an action against any or all entities that are or
were required or responsible [...] to make payment [...] under a primary plan. The United States may [...] collect double damages
against any such entity. In addition, the United States may recover under this clause from any entity that has received payment
from a primary plan or from the proceeds of a primary plan’s payment to any entity.

28 See, e.g., United States v. Stricker, 2010 WL 6599489 (N.D. Ala.).

29 But see, Stalley v. Catholic Health Initiatives, 509 F.3d 517, 524-525 (8" Cir. 2007) (“Section 1395y(b)(3)(A) grants the Medicare benefi-
ciary a private right of action for double damages against an insurer or other primary payer that fails to pay the amounts it owes
on the insured’s behalf” because “ the beneficiary can be expected to be more aware than the government of whether other entities
may be responsible to pay his expenses [...].”)(emphasis added).

30 CMS Memo, Medicare Secondary Payment Subrogation Rights, December 5, 2011 http://www.cms.gov/Medicare/Health-Plans/
HealthPlansGenInfo/downloads/21 MedicareSecondaryPayment.pdf

31 Bradley v. Sebelius, 621 E.3d at 1338 (citing Christensen v. Harris County, 529 U.S. 576, 587 (ordinarily “policy statements, agency
manuals, and enforcement guidelines, all of which lack the force of law—do not warrant Chevron style deference”)).

32 Hadden, 661 F.3d at 307.

33 See In re Avandia 685 F.3d at 364 (noting, “MAOs were intended to enjoy a status parallel to that of traditional Medicare.”).

34 42 C.ER.§411.37.

35 See generally http://www.msprc.info/ for information concerning these options.

36 42 C.ER. § 422.108(f).

37 See Parra v. PacifiCare of Arizona, Inc., at *7-8 2011 WL 1119736, (D. Ariz.) (“Pacificare fails to recognize that recovery actions taken
by the Secretary involve detailed administrative procedures, which are required to be exhausted [...]. Practically speaking, this
means the Secretary cannot proceed directly to federal court in circumvention of the beneficiary’s rights and must issue a final
decision before bringing legal action for reimbursement.”).

38 See generally, The Made Whole Doctrine in All 50 States, available at: http:/ /www.mwl-law.com/CM/Resources/Made-Whole-in-
All--50-States-8-31-09.pdf.

39 See Parra, at *8 (“There being no jurisdiction in this Court for Pacificare’s claim, it must proceed in state court ... for what is es-
sentially a contract claim ...”); Nott v. Aetna U.S. Healthcare, Inc., No. 03-CV-4044 (E.D. Pa. Jan. 23, 2004)(remanding MAQOs claim
back to state court for lack of federal jurisdiction).

40 Trezza v. Trezza, 2012 NY Slip Op 9048 (N.Y. App. Div., 2012).

41 Note that Bradley-based arguments for reduction are the practitioner’s “in case of emergency break glass” argument. The author

sees Bradley based arguments as falling on deaf ears in dealing with Medicare.
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