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CHAIRMAN’S CORNER
By Cal Callier

Section Chair

Throughout this year as Chairman 
of the General Practice and Trial 
Section of the State Bar of Georgia, 
there have been several occasions 
where I have really gotten to know 
and appreciate the breadth of this 
Section.  We are over two thousand 
members strong and come from all 
corners of the State.  Our members 
come from all practice areas.  We are 
large fi rm lawyers, solo practitioners, 
trial lawyers (plaintiff and defense), 
corporate lawyers, transactional 
lawyers, and everything in between.  
In my view, we are truly the most 
diverse Section of the Bar.  I am 
honored to have served as Chairman 
of this Section this past year.
 Our State and our Nation face may 
challenges right now.  There are deep 
divisions in this country on so many 
fronts.  One of those is with the state 
of our judiciary and the civil justice 
system.  I have been heartened at the 
extent to which our numbers have 
risen to the defense of our civil justice 
system and the right to trial by jury.  
Whether SB3 tort reform was right 
or wrong, most deplore the heavy 
handed way in which it was passed.  
Now that the “new” is beginning 
to wear off and the rhetoric of tort 
reform is beginning to subside, 
our trial and appellate courts are 
beginning to take a thoughtful and 
reasoned review of its impact on our 
civil justice system.  I am confi dent 
that these important issues could 
not be entrusted to a fi ner group of 
men and women that occupy our 
trial and appellate courts.

 This issue of the Calendar Call is 
devoted to honoring those who have 
been chosen to receive the Tradition 
of Excellence award.  Each recipient 
is extraordinarily deserving of the 
award and of our appreciation for 
their lifelong service to the citizens 
of our State.  At the awards breakfast, 
the common theme for this year’s 
recipients was the extent to which 
each of them, through courageous 
and selfl ess service, had devoted 
their professional lives to protecting 
the rule of law.  I am proud to have 
been able to present the Tradition 
of Excellence Award to this year’s 
recipients.
 In closing, I must thank Betty Simms 
for her tireless work in support of 
this Section.  Betty’s organizational 
skills and administrative efforts 
are unsurpassed and are vital 
in keeping the Section running 
smoothly.  Betty, thank you for 
your hard work, support, and 
encouragement this year.
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 Forests have always played a 
very important role in the history, 
economy and environment of 
Georgia.  Forestry is and will remain 
an important industry in rural 
Georgia. Trees also play an important 
role in Georgia’s cities: Savannah 
streets are framed by great live oaks 
and Atlanta is known as a city within 
a forest. Given the adage that what 
goes up must come down inevitably 
applies to trees, Georgia courts have 
increasingly had to address liability 
for casualties caused by falling trees. 
Under Georgia law, tort liability for 
falling trees depends upon the loca-
tion of the tree and whether the land-
owner has, or should have, notice 
that the tree was unsafe. An impor-
tant distinction is drawn based on the 
location of the tree. A higher standard 
of care is required of a landowner in 
an urban area than is required of a 
rural landowner. Most Georgia prop-
erty owners are probably unaware 
of the liability risks that are liter-
ally growing on their property. 
Georgia lawyers would be doing a 
valuable service to their clients by 
advising them of this potential area 
of liability. 

TREES LOCATED ON 
RURAL LAND

 Georgia trespass law has long 
respected the sanctity of property 
boundary lines.1  For example, tres-
pass can occur if any artifi cial object 
crosses a boundary line without the 
permission of the landowner. 2  The 
person responsible for the trespassing 
artifi cial object can be held liable for 

all property damage and personal 
injury caused by the wayward object, 
even if that person does not cross the 
property boundary himself. 3  Trees, 
however, are naturally occurring 
objects and are considered part of the 
realty itself. 4  As such, trees that fall 
over property lines are treated under 
very different rules of liability. 
 Georgia law regarding liability for 
falling trees from privately owned 
property was fi rst articulated in 
Cornett v. Agee. 6  In Cornett, the 
Georgia Court of Appeals explained 
that traditionally liability for falling 
trees in rural areas was governed by 
the common-law principal that a rural 
landowner is “under no affi rmative 
duty to remedy conditions of purely 
natural origin,” even if the conditions 
“may be highly dangerous or incon-
venient” to adjoining landowners.6 

This rule regarding owner liability 
for natural conditions on rural land 
was articulated by the Georgia 
Supreme Court in Roberts v. Harrison,7  
in which an landowner was sued in 
nuisance for accumulations of water 
on his land that were claimed to have 
emitted “noxious and deleterious 
gases injurious to the public health” 
of adjacent landowners. The Roberts 
Court held that if the landowner had 
not contributed to the nuisance by 
his own act, the owner could not be 
held liable. 8  Regardless of the ease 
with which the owner could have 
cured the nuisance, in comparison 
with the harm the ongoing nuisance 
caused, the owner was not liable for 
the nuisance because it arose from 

Timber! - Falling Tree Liability in Georgia

David J. Burge

Smith, Gambrell & Russell, LLP

1230 Peachtree Street NE

Suite 3100

Atlanta, Georgia  30309

continued on page 20 

David J. Burge is a partner in the Real 
Estate Section of Smith, Gambrell & 
Russell, LLP in Atlanta.  He served 
as Chairman of the Real Property Law 
Section of the State Bar of Georgia for 
2006-2007 and as Chairman of the 
Real Estate Section of the Atlanta Bar 
Association for 1999-2000.  In 2007, 
he was appointed by Governor Perdue 
to the Board of the Georgia Superior 
Court Clerks’ Cooperative Authority.  
Burge earned his B.A., magna cum 
laude, from Vanderbilt University and 
received his J.D., with fi rst honors, from 
the University of North Carolina.  Prior 
to private practice, Mr. Burge served 
as a judicial clerk for Judge Albert J. 
Henderson of the U.S. Court of Appeals 
for the Eleventh Circuit.
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Good morning, I’m LTC Laurel 
Kemp Wilkerson.   My sister, Elaine, 
and I are very proud to introduce to 
you the 2007 Recipient of the Defense 
Lawyer category, our father, L. Hugh 
Kemp. 

I was honored that my Dad asked 
me to introduce him today.  I joined 
the Army JAG Corps immediately 
upon graduation from the University 
of Georgia’s School of Law and 
admittance to the bar in May 1988.  
After 19 years in the Army, there 
is little that gets my heart-rate up, 
whether that is an unhappy general, 
an irate military judge, or having to 
jump out of a perfectly good airplane 
while in fl ight.  However, today I 
must say is a different story.  Today is 
my fi rst time ever to attend a Georgia 
State Bar meeting.  To be among such 
distinguished members of the Bar 
and these outstanding Awardees is 
an honor, and has me quaking in my 
boots – so to speak.

My father grew up in LaGrange, 
Georgia in a family of very modest 
means (i.e., poor).  Recognizing 
that hard work and an education 
were critical to success, Dad began 
his achievements early in life by 
obtaining the rank of Eagle Scout.  
He later attended Emory at Oxford 

and Emory University in Atlanta, a 
recipient of a Methodist Scholarship 
and a Rotary Club Scholarship.  He 
received his Bachelors and Masters 
Degree in Political Science.  He was 
initiated into “Phi Beta Kappa” in 
1955.  He received his Doctor of 
Laws Degree from the University 
of Chicago Law School in 1959, 
where he was a National Honor 
Scholar.  While attending law school, 
he worked 20 hours a week for the 
American Bar Association, which at 
that time was located a block or so 
from the law school.

Dad escaped the frigid climes of 
Chicago, returning to his beloved, 
and warm, home state of Georgia, 
and worked as a legal assistant to 
the Honorable Elbert P. Tuttle, Chief 
Judge, United States Fifth Circuit 
Court of Appeals and the Honorable 
Joseph D. Quillian, Associate Justice, 
Supreme Court of Georgia.  He began 
practicing law in Dalton in 1960 with 
the fi rm Pittman & Pope, later Kinney, 
Kemp, Sponcler, and Joiner for over 
40 years.  He was a sole practitioner 
from 2001-2005, and he is currently 
Of Counsel with the Chattanooga 
fi rm of Leitner, Williams, Dooley & 
Napolitan, PLLC.  

His bar activities include sixteen 

DEFENSE L. HUGH KEMP

Introduced by

Laurel Kemp Wilkerson
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years on the Board of Governors of 
the State Bar of Georgia, President 
of the Conasauga Bar Association, 
Member of the Disciplinary Board of 
the State Bar of Georgia, and he is a 
certifi ed Mediator.  Dad was elected 
to become a fellow for the American 
College of Trial Lawyers in 1979.  He 
has also been a member of various 
other legal organizations, including 
the national Association of Railroad 
and Trial Counsel, Federation of 
Insurance and Corporate Counsel, 
Lawyer’s Club of Atlanta, and the 
American Board of Trial Advocates.  
From his resume, it’s very evident 
that he is indeed a Trial Lawyer.  
As with any Trial Lawyer, there are 
always a few memorable moments in 
the courtroom.  I thought I’d share a 
few amusing vignettes. 

For those of you who know my 
father well, you know he is quick to 
smile, tell a joke or a story, and he 
talks really fast.  In 1976, Dad had the 
honor of arguing a case before the 
Supreme Court of the United States, 
a case involving the constitutionality 
of Georgia’s garnishment statute.   
Dad decided we would all take the 
train up from Atlanta to Washington, 
D.C.  Entering the chambers of the 
Supreme Court was awe inspiring, 
and we were all pretty speechless 
as Dad’s case was called late in the 
afternoon on that Thursday.  At 
that time, there was a 30 minute 
time limit on counsel’s argument.  
Another Dalton attorney, Mr. Warren 
Coppedge, was opposing counsel 
and made his argument fi rst.  It 
was close to Five O’Clock when 
Mr. Coppedge fi nished.  About 18 
minutes into Dad’s argument Justice 
Berger looked at my father and said:  
“Mr. Kemp, we will recess for the 
afternoon and you can fi nish your 
arguments in the morning, you have 
12 minutes remaining.”  Our family 
had return tickets to Atlanta, so my 
Dad said:  “May it please the court, 
I had planned to return to Georgia 
tonight on the train with my family.  
I believe that my Brief contains all 
the important points, and if you 

will permit me to wrap up me to 
wrap up my argument quickly, I will 
waive my remaining 12 minutes.  I 
distinctly remember the Justices 
straightening up in their chairs, and 
Justice Berger, with a doubtful look, 
telling my father to proceed.  True to 
his word, Dad fi nished his argument 
and we left.  About a year or so later 
he saw Justice Berger at an American 
College of Trial Lawyers meeting 
and Justice Berger said: “You look 
familiar.”  Dad recounts that he told 
Justice Berger that he had argued a 
case before the Supreme Court fairly 
recently, and Justice Berger said, “Ah, 
yes, you’re that fast talking lawyer 
from Georgia.”  Hopefully, Justice 
Berger meant it as a compliment.

One other memorable trial was 
when Dad was defending the Moose 
Lodge.  A woman, Mrs. Hamilton, 
had fi led suit, claiming she injured 
her back when she slipped on ice 
cubes on the fl oor.  A week or so before 
the trial date, Dad was in line behind 
Mrs. Hamilton entering a dance at 
the Elks Club.  Dad felt like it was his 
duty to disclose to Mrs. Hamilton that 
he was at the dance and any activity 
she may engage in could be brought 
up at the trial.  Mrs. Hamilton had a 
few drinks and danced throughout 
the night, apparently she was feeling 
no pain.  At the trial, Mrs. Hamilton 
was on the witness stand and Dad 
was questioning her:

Mr. Kemp:  Mrs. Hamilton, do you 
recall seeing me at the Elks Club 2 
weeks ago at a dance?

Mrs. Hamilton:  Yes Sir, I do.
Mr. Kemp:  Mrs. Hamilton, do you 

remember me telling you that any 
activity you engaged in at the club 
could come up at trial?

Mrs. Hamilton: Yes I do.
Mr. Kemp:  Mrs. Hamilton, isn’t it 

true that night on the dance fl oor you 
did this –(Mr. Kemp makes a dancing 
motion)?

Mrs. Hamilton:  I don’t recall.
Mr. Kemp:  And, isn’t it true that 

night on the dance fl oor you did 
this (Mr. Kemp kicks his leg up in a 
dancing motion).

Mrs. Hamilton:  How do you know, 
you were probably drunk.

Judge: Mr. Kemp, while your 
dancing skills are admirable, please 
just ask the plaintiff a question.

Clearly getting nowhere with 
Mrs. Hamilton, Dad called another 
witness, a local insurance executive 
who was a tee-totller, who was at the 
dance that night.

Mr. Kemp:  Sir, will you describe 
the motions of Mrs. Hamilton on the 
dance fl oor.

Witness:   Mr. Kemp, I must say 
it’s indescribable, I can’t recount a 
motion she didn’t make on the dance 
fl oor that evening……

So, whether it was my father’s 
dancing skills or the witness’s 
testimony, the verdict was for the 
defendant, the Moose Lodge.  His 
hard work has earned him the 
respect and thanks of many clients 
such as Mohawk Industries, Atlanta 
Gas Light Co, North Georgia 
Electric Membership Corp., Norfolk 
Southern Railway Co. and a whole 
host of doctors and their insurance 
companies.

As evidenced by his distinguished 
career, my father truly enjoys the 
practice of law, its challenges, and 
the opportunity to mentor other 
young lawyers.  In addition, he has 
been a contributing member to his 
community in Dalton.  We dug out 
a newspaper article from the Dalton 
paper, dated February 16, 1968, which 
noted “Mr. Kemp is a real fi reball in 
civic and community activities and 
has shown fi ne and able leadership 
in various categories since coming 
to Dalton.”   Dad incorporated and 
was on the fi rst Board of Directors of 
the O.N. Jonas Foundation, Dalton 
Hospice, Inc., Looper Speech and 
Hearing Clinic, Inc., The Creative 
Arts Guild, Inc., and Big Brothers 
and Big Sisters of Northwest 
Georgia Mountains, Inc.  He was 
President of the Dalton Whitfi eld 
Chamber of Commerce from 1966-
1967, and received the Outstanding 
Young Man of the Year Award.  He 

continued on next page 
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Tradition of Excellence Award
continued from previous page

is the past President of the Emory 
University Alumni Association and 
for many years was a member of the 
Dalton Kiwanis Club and thereafter, 
the Carpet Capital City Rotary 
Club.  He is a member of St. Mark’s 
Episcopal Church, where he served 
on the vestry and as Secretary for the 
Church.

Most all of these things I have 
highlighted, you can read on a 
resume.  The things you don’t know 
about L. Hugh Kemp, in addition 

to being a tremendously talented 
lawyer, is that he is an exceptional 
father.  When we were in school, he 
came home in time to play a game 
of catch in the backyard or attend 
the numerous tennis matches, plays, 
ballet and piano recitals, church 
events or school activities, and then 
going back to work after we were 
asleep.  He always took us along to 
those CLE meetings in Colorado in 
ski season, which we really enjoyed.  
Most importantly, he taught us that 

we could accomplish any goal if we 
studied hard and worked hard.  

Finally, to quote Emerson:  “Success 
is…to laugh often and much; to win 
the respect of intelligent people and 
affection of children….” Dad, I’d say 
you have succeeded.

Ladies and Gentlemen, my sister 
and I are proud to present to you 
Lemuel Hugh Kemp, a worthy 
recipient of the 2007 Tradition of 
Excellence Award.

Help Your Section Grow...

SIGN UP A 
NEW 

MEMBER
TODAY!

 Copy the form on the back of this magazine 
and give it out at your next local Bar Meeting.



7

Good Morning to everyone.
Thank you Laurel your kind presentation, which 

you composed without censorship.  I would also 
like to thank the committee and Betty Simms 
for reviewing the nominees and scheduling the 
enjoyable events for all of us.  

I tried to talk Laurel out of going to law school and 
out of going into the Army, but she did not follow 
my advice.  She would have made an excellent trial 
attorney.  She received the American Bar Association 
award for outstanding military lawyer in 2001.  She 
has also made several parachute jumps. She and her 
husband, retired “Bird” Colonel Kevin Wilkerson, 
live in Columbus.  He was awarded the Bronze Star  
and Infantry Star for his service in Afghanistan.  

Elaine is a school teacher and tennis player.  She 
lives in Atlanta with her husband, Jon, who is in 
advertising, and their two sons, Jonathan 13 and 
David, 11.  

When I was interviewed in Dalton for a job in 1960 
by Carter Pittman, he looked briefl y at my resume’, 
(I thought too briefl y), and then rather sternly said, 
“Nice resume’, but I have one question, do you 
have any common sense?”  After some hesitation, 
I replied, “Sir, I am a little short on it.”  He then 
responded, “By God, you know it, I will hire you 
for $400.00 a month.”  At that time I was making 
$700.00 as a law clerk on the Supreme Court of 
Georgia, but took the cut and have never regretted 
it.  To this day, I still realize that I am more than a 
little short on common sense, and very frequently 
consult the lawyers in my fi rm and lawyers outside 
my fi rm for the best common sense approach to 
some problems.  The best thing about practicing 
law, in addition to the satisfaction of winning 
lawsuits and traveling on someone else’s money 
is being in cases with lawyers such as Bobby Lee 
Cook, Ben Weinberg, Edgar Neeley, Frank Love, 
Kay Demming, Paul Hawkins, Buck Murphy, Judge 
Wilber Owens, Eileen Crowlee and Bob Brinson, 
just to name a few.

Over the forty-seven years I have been in Dalton, 
I have had a variety of interesting cases.  Including 
a $3,000.000.00 train derailment, a gemstone 
contribution to the Smithsonian Institute, involving 
a trip to the bowels of the Smithsonian.  Multiple 
lemon law cases for General Motors that King 
Spalding elected to forward to me, multiple carpet 
cases for some of the major carpet companies 
involving volatile organic compounds, misdyed 
carpet, major patent cases in which I was second 
chair.  Product cases involving everything from 
rat poisoning to grain augers to foot pads for Dr. 
Scholls to a million dollar roof case.  Unfortunately, 
untold numbers of automobile wrecks, worker’s 
compensation claims. Two cases carried me to 
Dublin Ireland and Jerusalem.  Fortunately, I only 
tried two or three divorce trials and two or three 
criminal cases.  One of the criminal trials resulted 
in an attack on my competence as a counsel and 
the Supreme Court of Georgia graciously declared 
that the criminal was given representation that 
exceeded the standards required by law.  

If you will indulge me, I will discuss one or two 
experiences which will not be included in detail in 
the printed response.   

1. Justice Hal Clark and I as Olympians in 
Greece;

2. “Tally-Ho” Voir Dire experience;
3. Independent Contractor;
4. Mighty useful purpose.
On the serious side, let us all hope that there will 

never be a demise of the need for trial lawyers, 
that increased professionalism will continue to be 
the watch word; and all of us and the lawyers who 
come after us, will continue to live by the advice 
attributed to Robert E. Lee: “Always do your best—
you can not do anymore and you should never do 
any less.”

Thank you again for your attendance and 
attention.  

Remarks by

L. Hugh Kemp
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GENERAL
PRACTICE CHARLES J. DRIEBE

Introduced by

Keith Martin

I want to congratulate you for 
fi nding something that will get 
Chuck Driebe somewhere before 
11:00 a.m.  I was telling the folks at 
the door, if a judge looks and says 
we’re going to set it for July 12th at 
9:00, I just go ahead and pull my pen 
out and put it on the calender.  If it’s 
okay, we will come July 12th at 1:30, 
I look over at him, “It’s yours.”

So I had no idea that Chuck Driebe 
could be vertical before about 10:00 
until this morning; and by the way, if 
anyone sees, hears or knows the other 
Keith Martin, the one processing my 
Social Security number and driver’s 
license number and the contents of 
my checking account as of yesterday 
morning, please tell him I would like 
to meet him.

Colonel Wilkerson, people have 
fathers of various degrees.  People 
have personal fathers and people 
have professional fathers and people 
have fathers of paternity.  One of the 
people, one of the personal fathers 
and professional fathers that got me 
through two years ago this month, 
the loss of my very, very dear father, 
was this morning’s honoree.

You can read the details of 
Chuck’s accomplishments in his life, 
but I will hit the high spots.  He is 

a native of Scranton, Pennsylvania.  
Now, for any of you, excuse me, 
any of y’all that have ever gone to 
Eastern Pennsylvania to the Poconos 
to ski, you will know that they are 
the rudest people on God’s planet.  
Once you use the word “y’all,” they 
will say, “You got any grits?”

Somehow or another Chuck 
escaped that.  He attended Temple 
on a football scholarship, Penn State.  
He went into the United States Army, 
which apparently -- I’ve never asked 
him about this, but apparently was 
the cause for him showing up in 
Atlanta, Georgia.  He went to the  
University of Georgia Law School.  
He was the fi rst honor graduate in 
1958.  He was admitted to the Bar in 
1957.  He drifted a bit between Rome 
and up in that corner, your way, Mr. 
Kemp, until fi nally he came to roost 
in Jonesboro, Georgia, which had 
just endured its last urban renewal 
as General Sherman proceeded 
toward Macon.

 In 1969 or in 1968 the State Bar 
and its authority and its existence 
was I think could be described as 
somewhat unsettled.  In Clayton 
County, which must be Cherokee, 
Clayton must be a Cherokee word 
for unsettled political waters or 



9

something, Albert Bailey Wallace 
had been the solicitor general, now 
district attorney, and had decided 
not to run.  Another man with an 
extremely similar name, who is 
not with us today after his second 
unfortunate disbarment, his time in 
Maxwell Air Force, not as a member 
of the military, and his very, very poor 
choice of taking a 25 automatic to a 
12-gauge shotgun fi ght and losing 
and the possessor of the shotgun was 
his brother Dickie.

He decided to run for solicitor 
general, but he decided to run not as 
the name that everyone knew him.  
We actually called him Dirty, his 
middle name.  He decided to run as 
Albert Wallace, and Albert Wallace 
was and is a very respected attorney 
in Jonesboro.  Albert Wallace was 
at that time the incumbent solicitor 
general and was at the time the 
position changed to district attorney.

Albert Wallace took out newspaper 
ads that said, “I’m not running.  It 
isn’t me.”  And no one who knew 
what was going on thought that 
the county could tolerate the other 
person winning. He did.  He did.  
The powers that be decided that this 
couldn’t happen, and they went to a 
relatively new lawyer in Jonesboro 
but someone that they thought that 
could take care of the issue.  They 
went to Chuck Driebe.  And they 
said, “Find a way to make this end.”  
And we called him DA for a day.

Chuck got to researching it and 
came up with a fi le a quo warranto.  
It seems as though Dirty had not 
paid his Georgia Bar dues. Wallace 
versus Wallace was fi led in 1969.  The 
opinion issued by the Supreme Court 
in 1969 once and forever established 
the existence and constitutionality 
of the State Bar of Georgia, and it 
established the Georgia Supreme 
Court’s authority to supervise our 
profession.

Later on, to go back and tie into 
taking care of the law and taking 
care of the community, later on my 
brother was a newspaper reporter 
covering a trial.  It was a trial where 

a certain person convicted of perjury, 
already convicted of perjury, had 
said very scurrilous things about our 
county chair at the time. Chuck sued 
a minister of a very large church for 
damages; and in the trial, which went 
on for several weeks -- I believe your 
case lasted -- plaintiff’s case lasted 
about two weeks, am I right, Chuck?  
All of the proof of the falsity of these 
accusations of helicopters coming in 
and landing and throwing out bales 
of marijuana and all of these things 
was disproven.  My brother then told 
me what happened as the plaintiff 
rested.

There was a short break, and Chuck 
came back and said, “The plaintiff 
dismisses.”  My brother said, “I’ve 
seen the Bolshoi.  Nothing has been 
so well orchestrated.”  And the waters 
were settled, the issue was closed, 
and it all calmed down.  The law was 
taken care of, and the community was 
taken care of.

To this day one can fi nd the six 
sides of each political issue in Clayton 
County, Georgia, walking in and out 
of 6 Courthouse Way sitting and 
talking to Chuck and saying, what do 
you think about this or that.

As Chuck came to Jonesboro, he 
had already fi nished a period as 
a legal assistant to Judge Homer 
Eberhart with the Court of Appeals.  
He was the founder, youngest and 
fi rst president of the Young Lawyers 
Section, who to this day remains the 
youngest president and the oldest 
member.

In 1969 he founded what was to 
become Driebe & Driebe.  The other 
Driebe being one of his four children, 
Charles, Jr., who we call Charles who 
engages in entertainment law practice.  
Over the years Driebe & Driebe have 
given rise to many lawyers that have 
come and left.  Many have gone on 
to -- all have gone on to magnifi cent 
practices, some have gone onto the 
bench and to other service in the 
community.

In 2004 after I had cast my bread 
upon the waters of the electorate one 
too many times and it had become 

a matter of public knowledge and 
public record that more people in 
Clayton County, Georgia, disliked 
me than liked me -- okay, for those 
of you who have to go through that, 
that’s the only way to put the loss of 
an election.  There is more people out 
there that don’t like me than like me.  
Come to grips with that, guys.

So I began to wonder with three 
college age children what I was going 
to do.  So Driebe and I acted like two 
6th graders at the dance for a little 
while.  And fi nally I said -- it was this 
weird courtship of two guys with 
gray hair.  Finally I said, “Driebe, do 
you need any help over there?”

What had made me think that I 
wanted to practice with Chuck was, 
number one, over the years Chuck 
had been a mentor to me for years. 
One of the times that I think that 
the folks around me knew just how 
important he was to me was I got into 
a diffi culty with a judge, and it was 
extremely diffi cult.  It was as short of 
violence as you could get in a level of 
diffi culty.  And there were two very, 
very angry people, and my secretary 
decided that she needed to get me 
out of the courthouse as quickly as 
possible.  And she called Chuck and 
she said, “Can I bring him over there 
before he absolutely strokes out?”

I went over there and we went in 
the conference room and sat down, 
and Chuck said what happened, and 
I told him.  And there were two men 
with very, very, very bad tempers had 
gotten cross at each other.  And Chuck 
looked at me and all he said was 
exactly what needed to be said.  He 
said, “You know what you’ve got to 
do.”  And I said, “Yeah.”  And he said, 
“What do you have to do?”  I said, 
“I’ve got to go back over there and 
talk to him.”  And he said, “Why?”  
And I said, “Because I will not work 
with that man with a curtain between 
us.”  And he said, “That’s right.”

I walked back across the street.  
There was a call waiting from the 
judge, and he said, “Hey, come up 
here and let’s talk.”  And that issue 
was closed.  But at that moment I got 

Continued on next page



10

Tradition of Excellence Award
continued from previous page

 Will you hold that plaque, it might give me some 
ideas about something to say. Thanks to Keith Martin 
for that interesting introduction.  Keith is, as he 
mentioned, the former Solicitor of the State Court 
of Clayton County for 18 years.  Before that he was 
Assistant DA.  Before that he was a cop.  So that kind 
of combination coming over to our offi ce has made 
for some interesting situations.
 And I probably owe a couple of other thanks here.  
Folks who helped me, wrote letters on my behalf. 
Linda Klein helped me, and Rudolph Patterson back 
there wrote a letter and probably did some more 
things, too, Rudolph.
 Two former Judicial Section winners of this Award, 
Norman Fletcher, notwithstanding that we were law 
school classmates, and Willis Hunt also supported 
whatever the process is. And, talking about Judges,  
it’s kind of interesting because I did work for Homer 
C. Eberhart on the Court of Appeals so many years 
ago I can’t even remember. One of the outstanding 
things I thought we did was institute footnotes in the 
Appellate decisions.  Until 1962 or ‘63, there were no 
footnotes in the appellate courts, and we had a lot 
of resistance to that idea.  What are you doing?  You 
want footnotes?  And, of course, now it is obviously 
so much easier to read a case with footnotes.
 As to my family, my wife, Gail, is right here and she 
has supported me.  My son, Charles, the entertainment 
lawyer, he’s in Los Angeles today. So he can’t be both-
ered with small things like coming to State Bar meet-
ings.  I’ve got two children out in Flagstaff, Arizona, 
who can’t be here.  My other daughter is in Davidson, 

North Carolina -- she ain’t here either. But they have 
all been a source of support during my career.
 You know, I appreciate the General Practice and 
Trial Section for giving me this award and I’m deeply 
honored by it.  But you know what I fi gured out is that 
endurance and longevity leads to recognition.  Think 
about that concept.  If you stick around long enough, 
somebody will give you some sort of plaque or award 
telling you what a great person you are.  So you 
younger people can aspire to that.  So if you’ve been 
around as long as I have, like I say, it works that way. 
 But you know what, I consider this General Prac-
tice award to be a particular recognition of what 
the general practice is. We’ve had a defense lawyer 
presentation, we’re going to have a plaintiff’s lawyer 
and then a judge; but the general practice category 
is a little different.  It’s not specifi c.  General practice 
lawyers make up more than half of the members of 
the State Bar of Georgia and more than half of the 
lawyers in the United States of America. And we 
don’t get the all kinds of recognition because we 
have no specialty.  We take care of people problems.  
We handle civil cases.  We handle criminal cases.  We 
handle domestic cases.  We handle business disputes.  
We are the mainstreet lawyers. What we do is help 
solve everyday problems for everyday people.  We 
don’t usually represent big corporations, which 
means we probably don’t make the mega bucks like 
some of the larger fi rm lawyers do but we get our 
satisfaction in helping people solve problems. And 
it’s true that a general practicioner handles a lot of 
routine cases.

Remarks by

Charles J. Driebe

two things that I desperately needed.  
I got away from it and disengaged, 
and I got an objective evaluation of 
what was going to be best for me and 
best for that court in the future all 
from him.

Now, those kinds of things still go 
on 20 years later at 6 Courthouse Way 
where the professional father and 
the personal father that Chuck has 
become to so many people will troop 
in and ask his advice and troop out.  

When I went over there, the things 
that made me settle upon Chuck 
was that reputation, that friendship, 
the fact that he smoked in the offi ce, 
the reputation that he had among his 
peers and among the government 
and the fact that he smoked in the 
offi ce, which was very important to 
us.  Our offi ce smells like, forgive us, 
the inside of a New York taxicab.

I cannot tell you all of the things that 
Chuck has meant to the Bar in Clayton 

County, to me and to many, many 
other people in Clayton County over 
the years.  It is my honor to present to 
you Charles J. Driebe who I believe 
in every respect has formed his 
own Tradition of Excellence locally, 
statewide and in the American Bar 
Association.  And he remains to this 
day my mentor, my friend and my 
partner. Thank you.
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 I have been to court more than a thousand times. 
And I’m sure it’s true that every general practitioner 
has some career highlights that they look back on 
fondly.  I’m going to mention a few of mine, some 
examples from my 42 years in Jonesboro. In the crim-
inal category, I defended a guy who shot his brother-
in-law 31 times, in self-defense. Guess what, I got him 
off... to Milledgeville.  I once defended a fellow who 
committed sodomy on a male pony but no details 
here, see me later.  I helped Hosea Williams and other 
elected offi cials who were dumb enough to go to the 
airport with a gun.  Guess what happened to them?  
Mr. Williams, over here, you’re going to jail.
 The fi rst big divorce case I ever had was against 
a fellow named John Westmoreland, Sr., is what he 
called himself, who had been practicing law 50 years 
and here I was a young  lawyer just thinking “Where’s 
the courtroom,” and that was a lot of fun and a great 
learning experience.
 In the business and real estate area, I’ve been lucky 
enough, like last year, to close $24 million worth of 
transactions.  It wasn’t too many transactions, but it 
was a lot of money, and I enjoyed that.  And last year 
I also help sell a $2 million 85 foot yacht.  That’s a 
little unusual for a general practitioner.  But 25 years 
ago, I helped a client buy a resort for $5 million in 
St. Thomas, and I still have got a place down there, 
which I love to visit.
 In zoning, I have zoned around Lenox, if you all 
know where that is, and the W Hotel in Atlanta and a 
good part of Clayton County.  And how many lawyers 
can say they have relocated a cemetery?  Think about 
this.  You have got to notify all the dead people or their 
relatives, and then you have got to wait some time, you 
got to get this permission, you have to have a genea-
logical and archeological study, and then you got to 
fi gure out a place to move the graves.  Now that’s a 
kind of interesting process, but that’s one of the things 
I’ve had fun doing. Worked on the new Fifth Runway 
at the Atlanta Airport and particularly the conveyor 
system of moving 28 million yards of dirt there. 
 We have done  a lot of probate work. Handled case 
where the main asset was the Clermont Lounge—
you’ve been there or at least admit you’ve heard of it! 
Recently, Keith and I had a four day will contest trial 
that resulted in a verdict in 15 seconds. Of course, our 
side prevailed or I wouldn’t be telling you this. Did 
a lot of condemnation work on I-675 representing the 
State of Georgia and later represented condemnees.
 Keith mentioned my State Bar years and my longest 
and, I hope, most lasting contribution was in dealing 

with the State Bar.  And I have some background 
on that. After I got out of law school, I worked with 
the what is it now the ICLE, Institute for Continuing 
Legal Education, and the president of the Georgia 
Bar Associationm because the State Bar did not exist 
at that time, was a fellow named Bob Heard from 
Elberton, Georgia. He got interested in the State Bar 
concept, but we couldn’t call it integration back then.  
We’re talking 1959, people.  We couldn’t call it inte-
gration of the State Bar.  So we had to call it the incor-
poration of the State Bar.  I actually wrote an article 
about that in 1959, and it appeared in the Georgia Bar 
Journal.
 Then after that, I was involved in the Young 
Lawyers Section. I made the mistake of saying -- this 
is a complicated way to say this, but it’s real simple 
really.  I said, “Oh, we should have a newsletter.”  
And guess what happened. Everybody said, “Oh, 
why don’t you do it, Chuck.”  I said, “Sure.”  I did 
it and founded The Young Lawyers Section News-
letter.
 In 1964, I got to be on the fi rst Board of Governors 
of the State Bar by a mere happenstance because I 
was the president of the Young Lawyers Section that 
particular year. In that same capacity, I also served on 
the committee that drew the rules for the new State 
Bar.
 So fast forward a few years, and 1968 comes around. 
The State Bar has been formed.  I had been on the 
Rules Committee and helped promulgate the rules 
for the State Bar with all the real legal giants around 
and I was just sitting there in awe most of the time.  
But I did contribute on one or two things.  And up 
comes the Wallace case, and just as a happenstance 
or coincidence, an odd sort of thing, that me, who 
had been involved with the State Bar, with the forma-
tion and conceptual part of it, got involved in what 
turned out to be the fi rst case that testing the consti-
tutionality of the State Bar.  I was the lead counsel 
for the people who wanted to get rid of a District 
Attorney who’d been elected in Clayton County BUT 
had failed to pay his State4 Bar dues.  We attacked his 
qualifi cations to hold offi ce because of that failure.  
He, of course, attacked the constitutionality of the 
State Bar. This lawyer was known  locally as Dirty Ed 
Wallace, et al. And, we threw that sucker out of offi ce, 
and thank God we did.
 The incidental result was the 1969 decision Wallace 
versus Wallace -- it’s in 225 Georgia Reports at page 
102 if you ever want to read it. Wallace is the fi rst 

continued page 31
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JUDICIAL JUSTICE CAROL HUNSTEIN

Introduced by

Linda Klein

We all count among the most 
precious things in our life to be the 
rule of law, and everyone in this 
room works every day to protect 
our system of justice or loves and 
supports someone who does, and a 
few of us do both.

Whenever justice has a chal-
lenger, Carol Hunstein rises to 
protect justice and asks nothing in 
return.  Indeed, she is so humble, 
she specifi cally forbade me from 
telling you her very compelling life 
story today.  But suffi ce it to say that 
hard work is no stranger to Carol 
Hunstein, and she never runs from 
hard work either.  And I guess we 
know that also because she is the 
mother of three wonderful children 
and grandmother, too.  Yesterday I 
was talking to her son, and he said, 
“When you see my mom, tell her I 
love her.”  And he’s a grown man in 
his mid 40s.

As a new lawyer in practice in 
Decatur, Georgia, over 30 years ago, 
Carol Hunstein found many chal-
lenges to justice.  She represented 
real people with real legal prob-
lems: child custody, divorce, crim-
inal troubles; and what she didn’t 
learn about the importance of access 
to justice from her personal life, 

she learned as a lawyer - how the 
law has to work for everyone or it 
works for no one; how our system 
of justice is meaningless if a single 
citizen is denied justice under law.  
And it was  this empathetic passion 
for service and justice that led Carol 
Hunstein to seek election 23 years 
ago to the Superior Court of DeKalb 
County.

Unknown, but working hard 
against a fi eld of four other candi-
dates, she made the run-off.  Confi -
dent of his victory, her opponent 
went on vacation before the run-off.  
I guess that was the biggest mistake 
he ever made because, you guessed 
it, she became the fi rst woman 
elected to the Superior Court of 
DeKalb County.  And later Superior 
Court judges throughout the state 
of Georgia, her peers, elected her to 
be the fi rst woman president of the 
Council of Superior Court judges.

 After distinguished service on the 
trial bench, establishing a reputa-
tion for being tough but fair, in 1992 
she was appointed to the Georgia 
Supreme Court by then Governor 
Zell Miller.  That made her the 
second woman in history to serve as 
a permanent member of the Georgia 
Supreme Court.
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As a Supreme Court Justice we know she applies the 
law, popular or unpopular, to do equal justice for all.  And 
we admire her integrity because she’s the epitome of an 
honest judge.  She can’t be bought.  She rules as the law 
requires, she’s moral, and she’s absolutely incorruptible.

Central to her service to the justice system is an enormous 
amount of pro bono time that she gives to various boards 
and committees. In her early days in DeKalb County, she 
chaired four different justice commissions:  Alimony and 
Child Support, The Diversion Center, Domestic Violence 
Prevention and The Probation Committee. She has been 
an adjunct professor of law at Emory University Law 
School for 16 years.  She currently chairs three Supreme 
Court commissions:  Access and Fairness in the Courts, 
The Commission on Interpreters and The Committee on 
the Unauthorized Practice of Law.  These are not small 
jobs.  I’m sure you know that.

Indeed, I personally recall when the Bar leadership 
went to the Supreme Court Justices and asked that they 
help with the problems that were caused by the unau-
thorized practice of law. I want you to know that Justice 
Hunstein has been with us ever since that day.

Now, although she’s known as one of the toughest 
justices on crime, she strongly supports the right to 
counsel and she serves as the Supreme Court’s liaison 
to the Public Defender Standards Council.  Three times 
she chaired the Georgia Commission on Child Support, 
and she also chaired the Gender Bias Commission. And 
in those positions in particular but also in lots of other 
public service jobs, she has stood up to some very nasty 
and dangerous threats from those who are opposed to 
fair and impartial courts.  And I guess when we speak 
about threats to our justice system -- and we have been 

talking about justice having a challenger -- we know that 
last year Justice Hunstein had a challenger, and we all 
came out to help.  And we helped because we admire her 
integrity, and we helped because she is fair and impartial, 
and we helped because we knew in this particular chal-
lenge to Justice Hunstein, that justice itself had a chal-
lenger.

And what unfolded before us here in Georgia was 
unprecedented because the challenger benefi tted from 
the largest political contribution from a single source in 
Georgia history.  I keep remembering that $1.3 million.  
And what was this group opposing Justice Hunstein 
trying to buy?  It wasn’t justice for all.  It was justice for 
some, and it was a challenge to justice in Georgia.

Carol Hunstein withstood what has been called the 
toughest judicial campaign in American history this 
past November, and when you have to fi ght for some-
thing, it is just so much more valuable and precious.  And 
Carol Hunstein fought; and guided by her courage, we 
all fought with her.  And with your support she was re-
elected to a third term on the Georgia Supreme Court, 
won every county in Georgia despite being outspent 
nearly four to one and despite being targeted by all those 
special interests.

And as a proud Georgia lawyer, I want to thank the 
General Practice and Trial Section -- my section -- for 
recognizing all the awardees  today:  Hugh Kemp, Paul 
Kilpatrick, Chuck Driebe.  You’re all my mentors and fi ne 
role models.  But my job as her friend and her admirer is 
to thank you especially for recognizing this phenomenal 
friend, mother, jurist, Carol Hunstein, with the highest 
honor, the Tradition of Excellence Award.  Thank you.

Continued on next page
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Tradition of Excellence Award
continued from previous page

Thank you very much. I’m delighted to be here 
this morning, and thank you for getting up so ear-
ly to come and join all of us on this occasion.  You 
know, former United States Supreme Court Chief 
Justice Charles Evans Hughes said that the great-
est reward you can receive is the respect of your 
peers, and that’s what you have given me today, 
and thank you very much.

I’ve done my best to earn it, and I hope that I 
have, and I think that this is a real indication of 
my efforts being rewarded.  To look at the prior 
recipients of this award, I mean it is really over-
whelming.  These are some of the greater lawyers 
and judges in the state of Georgia, and I’m hon-
ored -- and in the United States.  I’m honored to 
be part of this group now.  So thank you so much 
for giving me this honor.

I want to thank my colleagues for coming  here.  
This is the fi rst time in history that we have two 
women on the Georgia Supreme Court leading 
the court.  We have Chief Justice Sears, and I’m 
the presiding justice.  And, you know, the state 
is still doing okay.  It’s not too bad.  We haven’t 
caused too many problems.  And we have Chief 
Judge Ann Barnes of the Court of Appeals, and 
I think she is the second woman to serve in that 
position.  So we have made some progress.

I can remember, it’s in my lifetime, women were 
not supposed to do the things that so many wom-
en do now.  I can remember -- actually, I wasn’t 
very good in school up until about the 11th grade.  
I was not necessarily the best child in the world.  
My father, thank God, he’s dead now or he could 
tell you some horrible stories about me.  But to 
think that I have had the opportunities that I have 
had has really been -- have had has really been 
amazing to me. Women weren’t supposed to go to 
college.  If you did, you were a nurse or you were 
a teacher.  I can tell you that if you polled my high 
school class and asked them where they thought 
I would be in 40 years, it would not be here.  And 
that’s for sure.

But life does bring you opportunities, and I have 
been fortunate to have some opportunities offered 

to me, and I’ve had, I guess, some kind of intel-
ligence to accept them and make the best of them.  
And the very best has been having the opportu-
nity to serve the citizens of the state of Georgia 
for over 22 years now, and it has been remarkable, 
and it’s been my privilege.

I have to tell you that this last year probably has 
been one of the greatest challenges of my life and 
certainly of my career.  It was daunting to say the 
least, but it has had its rewards.  I guess the old 
saying, what doesn’t  kill you, only makes you 
stronger has some truth to it.  I perserved, and 
perserved not only for myself but for our system 
of justice and for the citizens of the state of Geor-
gia.  I received many thank you notes, many let-
ters congratulating me, but the congratulations 
shouldn’t just go to me because I really did have 
an army of lawyers, all across this state, that stood 
shoulder to shoulder with me, not just for my re-
election but stood up really for the justice system 
in the state of Georgia.  And I am proud that they 
were there for me and they were there for the sys-
tem of justice, and I ask you please if they come 
back -- and they may -- that you will do the same 
thing, that you will stand up and protect a fair and 
impartial judicial system in the state of Georgia.

 One of the interesting parts of the campaign 
was that some people think I’m Jewish, even still, 
and that’s okay with me.  I can remember one 
time when Elliott Levitas was up for appoint-
ment.  He was on the short list to the Georgia Su-
preme Court.  And I was having lunch with Wil-
lis Hunt one time, and Willis said, “Well, I think 
Elliott Levitas is going to get it because we don’t 
have a Jew on the Georgia Supreme Court,” and I 
said, “Yes, we do. I’m the Jewish judge.”  And he 
looked at me and  he was kind of stunned, and 
he said, “You know, you’re right.”  Because of my 
name, people think I’m Jewish.  He said, “Okay, I 
think you’re right.”

       So during this campaign, Linda Klein 
bought me a gold cross for my birthday, and she 
says -- which is in August.  She says, “I want you 
to wear this all the time.”  And I thought that, no.  

Remarks by

Justice Carol Hunstein
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But then Miles Alexander, a good friend of mine, 
bought me a gold cross, and I said two Jewish friends 
buy you a gold cross, maybe there is something to 
this.  So if you watched the debate, you would see 
my gold cross.

But it really was interesting.  It was challenging.  
We prevailed.  We all prevailed. I was part of it, but 
everybody in this room was part of it also.  And I 

really want to thank you for all your hard work and 
ask you again, please, be ready next time because I 
think they’ve got, frankly, more money than sense 
and I’m afraid they will be back.

Let me tell you that I’m so honored, absolutely 
delighted and so humbled by receiving this award, 
and I really want to thank you so much for honoring 
me.  Thank you.
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PLAINTIFF PAUL V. KILPATRICK, JR.

Introduced by

Evans Plowden

 It is my great pleasure to present 
Paul V. Kilpatrick, Jr. to receive the 
2007 Tradition of Excellence Award 
as plaintiff’s counsel for the General 
Practice and Trial Section of the State 
Bar.

While there are a number of great 
people dedicated to service who 
are members of the State Bar, I can 
think of no one more deserving than 
Paul. I have had the privilege of 
knowing Paul and his wife, Franny, 
for a number of years. Franny and 
my wife, Jerry, actually played high 
school basketball against each other 
and were friends in college. Conse-
quently, I know some of Franny’s 
family background which, as you 
will see in a moment, has had a great 
effect on Paul’s career.

To say that Paul is a leader would 
be the understatement of the year. 
I don’t know what he did in high 
school, but he was selected his 
senior year to lead the Kappa Alpha 
Social Fraternity at the University 
of Georgia. I did talk to some of his 
KA constituents, but none would 
be quoted on the record. We will 
just have to assume that he did a 
great job.

After completing his undergrad-
uate degree at the University of 

Georgia and his service to numerous 
organizations there, including KA, 
he went on to the University of 
Georgia Law School and, again, 
distinguished

himself as President of the Student 
Bar Association, a justice on the 
Honor Court, ODK and Gridiron.

Perhaps his dedication to service 
was formed in these years at the 
University of Georgia. In any case, 
after completion of law school, he, 
like many of us during that era, 
continued his life of service with the 
United States Army. By this time, he 
and Franny were married.

When he was about to complete 
his term serving his country, Paul 
began to contemplate how he could 
continue his service to the public 
and greater good in his law prac-
tice. About that time, Atlanta Legal 
Aid was really expanding and there 
was signifi cant emphasis in the Bar 
on a more formalized method of 
assisting those less fortunate. One 
evening Paul discussed his future 
with Franny and expressed to her 
his desire to dedicate his life to 
serving the less fortunate and that 
he thought working for Atlanta 
Legal Aid would be a great way to 
do that. Franny, always the person 
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concerned with fi scal matters said to Paul at the time,
“Now, let me make sure 1 understand your thoughts. 

We have this debt from college and law school, we are 
about to start a family, and you are proposing to go to 
work in that expensive city of Atlanta for a fraction of the 
compensation you could make in the private practice in 
Columbus, your hometown.”

 Paul said, “Yes, I think that’s what I want to do, I’ve 
just always been dedicated to service, and there are a 
lot of people who simply need lawyers and can’t afford 
them, and I just feel like I have to serve people that can’t 
help themselves.”

Franny was understanding since she grew up in a small 
South Georgia town, the daughter of a family doctor. Like 
Paul, her father had dedicated his life to serviciong people, 
many of whom could not afford to pay for his services. 
So, Franny told Paul she really would like to think about 
their situation before they made a fi nal decision.

After about a week to ten days, Franny told Paul she 
was ready to further discuss his career. She told Paul that 
she had done a lot of research since their last conversation, 
and while she fully understood his dedication to service, 
she thought she had found a way for him to really help a 
greater number of people.

While her father had worked very had throughout his 
life to serve many less fortunate people, he had always 
been limited to helping one person at a time, and there was 
no real way to leverage his good works into helping lots 
of people. She told Paul that in her research over the last 
week or so, she had discovered what she thought would 
be a better way for Paul to serve. She had discovered that 
the law was beginning to develop something called Class 
Actions. She told Paul that this would be a way for him to 
help a lot of less fortunate people at one time. At Atlanta 
Legal Aid he would be limited to just one individual at 
the time, but with this new developing trend in the law 
of Class Actions, he could help hundreds and thousands 
of less fortunate at the same time and, thus, have a much 
larger impact on society.

After some further discussion and thought, Paul began 
to see the wisdom in Franny’s thinking. Consequently, 

he joined with other dedicated public servants, like Neal 
Pope, and they began to serve large numbers of people, 
beginning a number of years ago with unfortunate trust 
benefi ciaries whose investments had been mismanaged 
by a large southern bank and moving on to more recent 
times, assisting owners of automobiles in insuring that 
they were properly compensated when the Mercedes hit 
the deer on the way home from the beach. So Paul, with 
Franny’s help has led a life of service to a large number 
of people. His efforts have touched so many more people 
than would have been possible at Atlanta Legal Aid.

In addition to the service in his private law practice, 
Paul has been a great husband, father to three children 
and grandfather to fi ve grandchildren. He’s held just 
about every offi ce in the organized Bar, and is actually 
a member of the bars of Georgia, Florida, Alabama and 
the District of Columbia (you see it was necessary to be 
members of a number of bars to continue this broad sense 
of public service). He’s been President of the State Bar, a 
member and Chair of the Board of Bar Examiners. Any 
of you who have known a member of the Board of Bar 
Examiners can only have deep admiration and apprecia-
tion for this dedication. It’s tough, tough work, requiring 
a high degree of both intellect and dedication to work.

Paul is a member of St. Luke Methodist Church in 
Columbus. For me and those of you who are familiar 
with the Methodist Church, there is no higher service 
than Paul’s service as a member of the Board of Trustees 
of the Methodist Home for Children and Youth in Macon. 
It’s a great organization for youth who fi nd themselves 
in unfortunate circumstances. Paul has served there for a 
number of years.

Paul has been a great lawyer, leader, public servant and 
member of the organized bar. Our profession, our State 
and our society are better because Paul has been here.

So, I give to you a great lawyer and a great member of 
the Bar, a great public servant, and my good friend - - - 
Paul Kilpatrick, Jr.

Continued on next page
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Thank you, Evans, for that wonderful and yet over-
stated introduction. While I do think it’s important 
for each of us to be active in our profession and to do 
so for the right reasons, one of the great benefi ts of 
bar activities is meeting and getting to know people 
like Evans Plowden. Franny and I have known Jerry 
since they were freshmen at Georgia, but only met 
Evans through Jerry and our bar activities. Through 
the years, we have become very close, and I appreci-
ate the fact that he would take time from such a dif-
fi cult schedule to participate in this presentation.

I want to start my remarks by thanking some very 
important people, in addition to Evans and Jerry. 
First and foremost, my wife Franny, who has been 
so supportive throughout my career and so un-
derstanding about the time it takes to be a lawyer 
and to participate in activities that I believe are im-
portant to the profession. While we certainly have 
enjoyed the bar functions, and have made many 
wonderful friends in the process, it is impossible 
to do something for this long without the complete 
support of your wife. I also want to thank my fam-
ily who have also been so patient and understand 
ing, and I am delighted to have with me here to-
day our daughter Meg Croxson and her husband 
Mike, our son Pat and his wife Eve, and our daugh-
ter Lea, all of whom have come a great distance to 
participate. We thought it wise to leave the fi ve 
grandchildren asleep this morning, but I thank them 
for attending, and they will be with us at the recep-
tion this afternoon.

Next, I want to thank my former and current law 
fi rms for being patient and supportive over the years. 
I cannot think of anything more diffi cult than trying 
to practice law and participate in outside activities 
without the complete support of your fi rm. I have 
been with many of my current partners for almost 
23 years, and I thank them and our newer partners 
for their support.

Finally, I want to thank the General Practice Section 
for this honor, which truly means a great deal to me. 
I believe it was Jimmy Franklin last year who made 
the comment that his fi rst reaction to the notice that 
he was receiving the award was, “Why me?”. I share 

that thought, and as I look around this room and as I 
think of great lawyers I have known over the years, 
it is very humbling, and a little bit embarrassing, 
to have been selected out of that vast number who 
should be recognized. Despite public criticism of 
lawyers from various factions, we have an outstand-
ing bar in Georgia, and we have some great lawyers 
and judges who are members of our bar.

As I look back on the decision to become a lawyer, 
I have to smile. From the time I was old enough to 
think about what I wanted to do in my life, I wanted 
to be a doctor. In fact, I wanted to be a pediatrician. 
I planned for that through high school and through 
my early years at Georgia, and then I ran into ad-
vanced science courses. That experience made me 
rethink my career. It soon became obvious that med-
ical school was not in my future. I was grumbling 
about that one day with a close friend, and he sug-
gested that I just go to law school with him. On that 
day and at that time, we literally walked across the 
campus, put in an application, presented a check, 
and we were admitted to law school. Things have 
certainly changed, but the rest, as they say, is history. 
My friend, who decided not to continue to practice 
law and went into banking with some degree of suc-
cess, convinced me that law was the place for me.

I told this story to a writer for a Savannah news-
paper on the eve of my taking offi ce as president of 
the State Bar. I thought it was an interesting story 
and a little bit humorous until the next day when his 
article basically said that I was not smart enough to 
be a doctor or a banker, so I became a lawyer. That 
may have been closer to the truth than I want to rec-
ognize. But I believe the Lord has a plan for us all 
and I fi nally realized, this is mine.

Without talking for too long, I do want to cover 
two points that I think are very important to our pro-
fession. First, as we all know, there has been a gen-
eral deterioration in the public’s mind of respect and 
esteem for lawyers. Some of that is our own fault. As 
the great American philosopher Pogo once said, “We 
have met the enemy and they is us”. What’s most 
interesting to me is that every survey

Remarks by
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I have ever seen over the last 15 — 20 years con-
cludes that while people don’t like “lawyers”, they 
love their own lawyer. What this tells us is that 
the demand for being successful fi nancially and 
the time required to be a successful lawyer no lon-
ger allows lawyers to move out of the realm of the 
practice of law and into the realm of public service. 
We’ve got to fi nd a way to change this trend.

I’ve always believed that one of the key differenc-
es between being a lawyer, or other professional, 
and having a job, is that being a profession carries 
with it a sense of responsibility, both to the profes-
sion and to the general public. Let me quickly make 
it clear that there’s nothing wrong with having a 
job, some of the fi nest people I know are plumbers, 
electricians, auto mechanics, and similar workers, 
but I truly believe that as professionals we have 
a responsibility to share our training and educa-
tion with the public in order to make our commu-
nities, our state and this country a better place to 
live. I have often told law students, when I’ve had 
an opportunity to speak to them, that if they are 
in law school only because they believe it’s a way 
to make a lot of money, they really should change 
their career goals and fi nd another place to be. 
While there is nothing wrong with making money, 
and many lawyers are fi nancially successful, if the 
one and only reason you want to be a member of 
the profession is to make money, you are doing a 
disservice to yourself and to the public. We have 
an obligation to lead and to give back, whether it’s 
to our community, our church, a deserving char-
ity, or any other similar way. We need to encourage 
our young lawyers to give back to the community, 
even if it means that their billable hours will not 
reach a level that we might otherwise desire.

Second, I think we have an inherent duty to pro-
tect the integrity of the legal system. This starts at 
the entry level by ensuring that we select people of 
good intellect and good character to become mem-
bers of our fi rst year law classes. It continues by 
providing a good education and practical training 
while they are in law school, and to ensure that 
they are being instructed by individuals who not 
only understand the theory of the law, but also the 
need to provide legal services with a sense of eth-
ics and professional responsibility.

Next, we need to maintain the highest possible 

standards for admission to our membership. As 
you may know, there is an effort in our state at this 
time to take the decision of who can take the bar ex-
amination away from the court and place it in the 
hands of the legislature. For many reasons, that’s a 
bad decision, and, while we must be open to look-
ing at all the options, including the current rise in 
Internet education and how that may or may not 
be accommodated within our system, we need to 
maintain the highest possible standards of admis-
sion in order to adequately protect the public.

Next, we need to maintain the highest stan-
dards for allowing lawyers to continue to prac-
tice. We cannot allow ourselves to permit lawyers 
to cut corners, to do dishonest things, or to fail to 
represent or, even worse, mistreat their clients, 
without appropriate ramifications.

Finally, we need to protect the integrity of our 
judiciary. This is the highest point in our judicial 
system, and it is constantly under attack. We have 
all seen that over the last few years. We must con-
tinue to do everything possible to ensure that the 
integrity of our judiciary is not degraded. Lawyers 
are often criticized for making financial contribu-
tions to judicial candidates. The way I view it, if 
not us, who?

In this day and time people are inundated with 
requests for political contributions, ranging from 
the local city council or county commission up to 
the president of the United States. It is very diffi-
cult to interest people, who don’t otherwise have 
any interest in or contact with the legal system, 
to give financially to judicial candidates to enable 
them to run for election or re-election. I have no 
problem with people running for judicial office 
against incumbents, but I have great difficulty 
with organized efforts of special interest groups, 
whether in the state or out of the state, who want 
to put tremendous financial resources into such 
races in the hope they can elect judges who “see 
things our way”. Judges are not supposed to 
see things either way. They are supposed to see 
things as the law provides.In closing, let me say 
that I have loved being a lawyer, and I love it just 
as much today as I did 43 years ago. I thank you 
again for this honor and for the privilege of being 
a lawyer.
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natural causes.9 According to the 
Cornett Court, this “rule of nonli-
ability for natural conditions” was, 
historically, a practical necessity 
in rural areas.10  The Court noted 
that the rule was not applicable in 
urban situations, however, because 
of the heightened danger and conse-
quences of such a nonliability policy 
in an urban setting.11 
Even for trees located in rural loca-
tions, the Cornett Court recognized 
a growing trend away from blanket 
nonliability since Roberts was decided. 
Instead, if a rural landowner has 
actual notice of a hazardous condi-
tion 12 on the land, the landowner can 
become liable for damages arising 
from the condition.  Under current 
law, a rural landowner is not required 
to inspect the land to make sure that 
every tree is safe.13  However, if a 
rural landowner has actual notice 
that a particular tree poses a danger 
to a neighbor or to the public, the 
owner must take affi rmative steps to 
remedy that hazard.14  

TREES LOCATED IN AN 
URBAN AREA

General Liability of Urban 
Landowner

An urban landowner is held to a stan-
dard of reasonable care in inspecting 
trees that could fall over a property 
line to ensure the safety of others. 
This duty is limited to trees having 
“patent visible decay and not the 
normal usual latent micro-non-visible 
accumulative decay.”15  In essence, 
the landowner is not burdened with a 
“duty to consistently and constantly 
check all trees for non-visible rot,” 
because “the manifestation of decay 
must be visible, apparent, and patent 
so that one could be aware that 
high winds might combine with 
visible rot and cause damage.”16  The 
urban landowner is liable for inju-
ries caused by a falling tree only if 
the landowner knew or reasonably 
should have known that the tree was 
diseased, decayed, or in an otherwise 
dangerous condition.17  The only duty 

imposed upon an urban landowner 
with regard to knowledge of the 
health or condition of trees is that of 
a reasonable person. The landowner 
is not charged with the knowledge or 
understanding of an expert trained 
in the inspection, care, and mainte-
nance of trees.18 Two cases illustrate 
this point.
 In Cornett, a tree located in a 
Fulton County residential neighbor-
hood fell due to an apparent combi-
nation of high winds and the tree’s 
visible rot.19  Before the tree fell, the 
owner had been notifi ed of the tree’s 
diseased condition and that the tree 
was visibly leaning toward the neigh-
boring yard.20  The Court explained 
that when a tree is in an urban area 
and falls into the neighboring prop-
erty, there “is no dispute as to the 
landowner’s duty of reasonable care, 
including inspection to make sure 
that the tree is safe.”21  A landowner 
that knows that a tree is decayed and 
may fall and damage the property of 
an adjoining landowner has a duty to 
eliminate the danger, even if the tree 
grew on and became part of the land 
by natural condition. Because the 
defendant in Cornett had notice of 
the hazardous condition of the tree 
that fell, and because the tree was 
located in an urban neighborhood, 
the defendant had breached his duty 
of reasonable care. 
 Similarly, in Willis v. Maloof, 22 the 
plaintiff was severely injured when 
struck by a falling tree. The tree was 
located on the boundary dividing 
the land owned by the plaintiff and 
the defendant in a residential area 
in DeKalb County.23  Because the 
tree was not solely located upon the 
defendant’s property, the Georgia 
Court of Appeals fi rst confronted 
the question of who was responsible 
for maintaining the tree. The Court 
held that adjoining landowners of a 
tree growing on a property boundary 
do not own the tree as tenants in 
common, but “each owns in severalty 
the part thereof which rests upon his 
side of the line, with an easement of 

support from the other.”24  As in the 
case of a party wall, the adjoining 
landowners have a joint duty to 
maintain the tree and take reasonable 
steps to guard against any hazardous 
condition the tree may pose. Next, 
the Court determined whether the 
defendant had breached any duty 
to maintain the tree. The plaintiff’s 
expert, who inspected the fallen tree, 
testifi ed that several visible condi-
tions on the tree indicated to him 
that the tree was diseased and posed 
a hazard.25 However, the Court held 
that the expert’s testimony failed to 
establish that a non-expert should 
have reasonably known the tree 
was diseased.26 The Court explained 
that the defendant was not charged 
with the knowledge of the expert 
witness with regard to the health of 
trees.27  Supporting the conclusion 
that a layperson would not have the 
expertise to recognize the diseased 
nature of the tree was the plaintiff’s 
own testimony that he did not realize 
before the accident that the tree was 
dangerous or defective.28  Other 
witnesses testifi ed that the tree was 
bearing green leaves at the time it fell 
and did not appear to be diseased.29 

The plaintiff did not demonstrate 
that the defendant was or should 
have been aware that the tree was 
hazardous, and therefore the defen-
dant could not be held liable for the 
plaintiff’s injury.
 The Willis Court did not address 
whether the defendant had an 
implied easement to cross the prop-
erty line and render the jointly owned 
tree safe by the exercise of self help 
if the other owner failed to acknowl-
edge their joint duty of maintenance. 
Similarly, a nervous neighbor is not 
entitled to enter adjoining property 
to remove an unsafe tree growing 
near the boundary that threatens to 
fall over the property line onto that 
neighbor’s property.30   Although 
Georgia will allow a neighbor to trim 
branches that actually cross over the 
property line,31  a self help foray onto 
the adjoining property would likely 
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be trespass. The nervous neighbor’s 
sole right is to point out the threat-
ening tree and the associated poten-
tial liability to the neighbor and, 
perhaps, to any applicable property 
owner’s association or municipal 
authority.  If the property in question 
is subject to a municipal tree ordi-
nance or subdivision covenants, the 
neighbor may have some additional 
rights and remedies not provided by 
general law.
 A related question is whether a 
property owner has the right or duty 
to enter a neighbor’s property to 
remove a fallen tree that has fallen 
across the property line. Although 
cases in other states suggest the fallen 
tree remains the property of the orig-
inal owner with an implied right of 
retrieval,32  Georgia law has not yet 
addressed this issue and the Willis 
case suggests Georgia courts may 
be reluctant to imply such an ease-
ment or license due to Georgia’s long 
standing respect for the sanctity of 
property lines.  Absent an agreement 
between the two neighbors, the right 
and responsibility to actually remove 
the fallen tree appears to stop at 
each owner’s property line, with the 
liability for the cost of that removal 
likely to be resolved between the 
owners as provided in Cornett and 
its progeny. 

Liability of Municipalities
 Municipalities, like individual 
urban landowners, are under a duty 
to inspect and remove dangerous 
trees growing in the public right-of-
way if the municipality has, or should 
have, notice of the diseased nature of 
the tree. In two cases from the 1950’s, 
City of Bainbridge v. Cox34  and City 
Council of Augusta v. Hammock,35  the 
Georgia Court of Appeals upheld jury 
verdicts against municipalities for 
injuries caused when visibly decayed 
trees growing in the public right of 
way fell on citizens using adjacent 
streets and sidewalks, citing the 
failure of both municipalities to exer-
cise due care in inspecting its respec-

tive streets.36 The Court of Appeals 
most clearly explained the theory of 
such municipal liability in Carter v. 
Ga. Power Co.37  In Carter, the plaintiff 
was injured by a falling tree limb as 
he walked along a Macon city street.38  
The plaintiff sued the city of Macon 
for negligence, based on the assertion 
that the fallen limb had been dead for 
so long that it had detached from the 
tree and was resting on other limbs 
in the tree.39  The plaintiff argued 
that the city, pursuant to the duty of 
a municipality to maintain the public 
roads free from defects, should have 
discovered the defect and danger 
posed by the tree through an exer-
cise of reasonable care.40  The Court 
explained that the determination of 
the city’s liability hinged on whether 
the municipality had actual notice of 
the danger of falling limbs from the 
tree.41  Relying on Cornett and Willis, 
the Court explained that “[j]ust as the 
owner of a tree has no duty to check it 
constantly for nonvisible rot, a city has 
no duty to check limbs overhanging 
a public road for nonvisible rot.”42  
The fact that a tree or limb may be 
leaning or overhanging in one direc-
tion is not alone suffi cient as a basis 
for notice that the tree or limb is in a 
dangerous condition. The limb that 
fell on the plaintiff in Carter was actu-
ally decayed, but because undisputed 
eyewitness testimony established that 
the limb appeared normal, the Court 
held the city free of liability.42 

Liability for Undeveloped or 
Uninhabited Urban Land

The duty of care established in 
Cornett applies to undeveloped land 
in its natural state that is located 
within an urban area such as metro-
politan Atlanta, even if the land is 
located in an unincorporated section 
of a metropolitan county.  Without 
expressly so ruling, Georgia courts 
have also assumed that the Cornett 
duty applies to urban land on which 
the owner does not reside, and have 
assumed the duty applies even if the 
owner is physically unable to exercise 

reasonable care in tree inspection. 45  
 In Wade v. Howard,  the plaintiffs’ 
children were killed when a tree 
fell across a road during a thunder-
storm.47 The tree was located on a 
parcel of land in unincorporated 
DeKalb County owned by an elderly 
woman who was very ill and had not 
lived on the property for ten years.48 

Due to her poor physical condition, 
the landowner was unable to person-
ally inspect the trees with reasonable 
care.49  The landowner had never 
received actual notice of a problem 
with the tree that fell, and the tree 
evidenced no signs of disease, so the 
landowner was not deemed to have 
constructive notice of a hazardous 
condition.50  Consequently, the Wade 
Court relied on the “three leading 
cases” of Cornett, Willis, and Carter, 
to hold for the defendant landowner 
because the plaintiff failed to prove 
that the defendant was, or should 
have been, on notice of the hazardous 
tree. 51  
 The application of Cornett to unin-
habited and undeveloped land in 
urban areas is also demonstrated 
by Wesleyan College v. Weber.52  In 
Wesleyan College, a motorist was 
killed when a tree fell onto her car 
while she was driving on a Macon 
street next to land owned by the 
defendant, Wesleyan College.53  
The college owned a narrow strip 
of undeveloped land, containing a 
large number of trees, located across 
a highway from the college presi-
dent’s home.54  The Georgia Court 
of Appeals reiterated the rule, estab-
lished by Cornett, that a landowner 
has no duty to check all trees for 
non-visible rot. However, despite 
the fact that the land was undevel-
oped, a reasonable landowner does 
have a duty to inspect trees in the 
presence of “visible, apparent, and 
patent”55 decay.  Thus, a landowner 
is presumed to have constructive 
notice of what a reasonable inspec-
tion would reveal as to the condi-
tion of trees on his or her land. The 

continued next page
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trees in the general area where the 
tree fell were “blighted,” and many 
were “dead, diseased, dying, or had 
fallen,” and the Court reasoned that 
a drive-by inspection of the trees 
would reveal to a reasonable land-
owner the hazardous condition of 
this stand of trees.56  Such an obvious 
hazard would give notice to the 
landowner that an individual inspec-
tion of each tree within the blighted 
stand was warranted. Based on this 
constructive notice of the hazard, and 
the defendant’s failure to attempt 
to remedy the dangerous situa-
tion, the Court held that Wesleyan 
College was liable for the death of 
the motorist, even though the college 
had no notice that this particular tree 
was diseased and unsafe.57  

LIABILITY FOR INJURIES 
TO INVITEES

 The previous cases all addressed 
situations in which the falling tree 
crossed over a property boundary 
and struck someone in either an 
adjoining tract of land or in the 
public right of way. In these cases, 
the courts focused exclusively on the 
actual and constructive knowledge of 
the tree owner, and did not consider 
the knowledge of the person struck 
by the tree. Georgia courts uses a 
different analysis if the plaintiff has 
entered upon the property on which 
the tree is located and is struck by 
a tree growing in the interior of the 
property, one that considers the 
knowledge of the risk by both the 
landowner and the person struck. 
 Georgia courts have long held that 
the mere ownership of land will not 
cause one party to be liable for inju-
ries sustained by another party while 
upon the land.58  A landowner is not 
considered to be an insurer of those 
persons who enter upon the land, 
even when those persons are invi-
tees.  Under well establish Georgia59 
law, a landowner will only be liable 
to invitees, or other persons who 
enter upon the land, if the land-
owner has superior knowledge of a 

hazardous condition60 upon the land, 
while the invitee has no knowledge 
of the perilous condition.  An invitee 
that has knowledge equal to that of 
the landowner with regard to the 
hazardous condition may not recover 
from the landowner if injured while 
on the land. If an invitee enters upon 
land while “as fully aware of the 
dangers and defects of the prem-
ises” as the landowner, the invitee 
has assumed the risk of injury, and 
the landowner will not be held liable 
upon injury to the invitee61.  There-
fore, a landowner has no obligation 
to protect an invitee from dangers 
“which are known to [the invitee] or 
which are so obvious and apparent 
[that the invitee] may be reasonably 
expected to discover them.”62  
 The law regarding landowner 
liability for injuries to invitees caused 
by falling trees is demonstrated in 
Byrd v. Rivenbark.63  In Byrd, the plain-
tiff’s decedent was fatally struck 
on the head by a tree limb located 
on the defendant’s property.64  The 
deceased was on the land as a busi-
ness invitee, specifi cally for the 
purpose of removing the tree limb, 
which had detached during a storm.65  
The Court of Appeals explained 
that the hazardous condition of the 
branch was obviously known to the 
deceased,66  because he had been 
invited onto the property for the 
express purpose of removing the 
branch. Therefore, the defendant’s 
knowledge regarding the hazardous 
limb was not superior to the knowl-
edge of the deceased, and the defen-
dant was not liable for the accident.67  
Although the risk was obvious in 
Byrd, if there is a dispute about the 
safety of a particular interior tree, 
presumably Georgia courts will look 
at the factors cited in Cornett and 
Willis to determine the standard of 
knowledge for both owners and visi-
tors regarding unsafe interior trees. 
 The most recent case on falling 
tree liability, Klein v. Weaver,68  also 
involved injuries suffered by an 
invitee who was struck by a diseased 

tree limb that fell from a tree located 
within the landowner’s property.69  
The Georgia Court of Appeals in 
Klein upheld summary judgment 
for the landowner citing an absence 
of evidence in the record that the 
tree limb had any outward appear-
ance of disease or decay.70  The Court 
also held that the fact another limb 
had fallen from the same tree two 
weeks previously did not consti-
tute notice of a dangerous condition 
in the absence of any evidence that 
the prior limb also was diseased or 
decayed.71  Finally, the Court found 
the landowner’s efforts to have limbs 
trimmed from the tree that were near 
a power line did not establish notice 
of a dangerous condition because 
the landowner was motivated by a 
different concern—fear of a power 
line accident.72 

UNANSWERED QUESTIONS
 This case law resolves a number 
of common situations, but leaves 
others unanswered.  First, how will 
the Cornett rule treat an otherwise 
healthy tree that grows up at an odd 
angle, or that is top heavy or lopsided 
with an unusually heavy crown?  If 
the tree grows in a way that appears 
dangerous to a layman, Cornett may 
require remedial action.  Second, if a 
tree falls across property lines, who 
bears the burden of removal?  Given 
Georgia’s emphasis on the sanctity 
of property lines, there is no implied 
easement to cross a property line to 
retrieve any item that falls onto the 
property of another.  Moreover, given 
that a tree is a product of nature, it, 
like soil or a stone, may automati-
cally become the property of the 
landowner of the land on which it 
then lies.  Thus, a property owner is 
probably responsible for removing 
that part of the fallen tree located on 
his property, with fi nancial responsi-
bility to be assigned under the Cornett 
rules.  Finally, does a property owner 
have the right to remove branches 
and roots crossing the property line 
from a tree growing in a neighbor’s 

Timber! - Falling Tree Liability in Georgia continued from previous page



23

property?  The common law would 
clearly give this permission, as each 
property line extends indefi nitely 
both above and below the surface.  
However, there may be an argu-
ment that the party wall analogy 
used in Willis for boundary-line trees 
precludes root and branch removal 
that might kill or severely damage 
the tree. 

CONCLUSION
 Landowners in a rural area are 
subject to a less stringent stan-

dard of care than landowners in an 
urban area. A rural landowner is not 
required to inspect the land to make 
sure that every tree is safe. When put 
on notice, however, that a particular 
tree is dangerous to a neighbor or to 
the public, a rural landowner must 
then take affi rmative steps to remedy 
the hazard. An urban landowner, by 
contrast, must satisfy a standard of 
reasonable care in inspecting trees to 
ensure the safety of others. However, 
liability for urban landowners is 
limited to trees having “patent 

visible decay and not the normal 
usual latent micro-non-visible accu-
mulative decay.”73 Finally, a land-
owner is liable to invitees for injuries 
from trees growing in the interior of 
the land if the landowner had supe-
rior knowledge to that of the invitee 
regarding the hazardous nature of 
those interior trees.

1 “The right of enjoyment of private property being an absolute right 
of every citizen, every act of another which unlawfully interferes with 
such enjoyment is a tort for which an action shall lie.” O.C.G.A. § 51-
9-1 (2000 & Supp. 2003)

2 See, e.g., Hall v. Browning, 195 Ga. 423, 24 S.E.2d 392 (1943) (firing 
a bullet across boundary line constitutes trespass); Ledbetter Bros. 
Inc. v. Holcomb, 108 Ga. App. 282, 132 S.E.2d 805 (1964) (a quarry 
operation that throws rocks, smoke and other debris across property 
line liable for trespass); Belt v. Western Union Tel. Co., 63 Ga. App. 
469, 11 S.E.2d 509 (1940) (telephone line crossing property line 
without consent constitutes trespass)

3 Id. See also Reinertsen v. Porter, 242 Ga. 624, 250 S.E.2d 475 (1978) 
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Preserving the Record for Appeal
Myles E. Eastwood

Atlanta, Georgia

This paper is based on Chapter 4, “Bringing Up the Record on Appeal”, Federal Appellate Practice in the Eleventh Circuit 
(Harrison Co. 1995) (copyright, Myles E. Eastwood 2007, all rights reserved).

§1  Duty of Appellant to Bring Up 
His Record

 The diligent lawyer will begin 
preparing for an appeal long before 
his/her case reaches the appellate 
court. In fact, the appeal process 
begins at least as early as the drafting 
of the complaint.  Even the most 
meritorious case will fail on appeal if 
the questions sought to be presented 
to the appellate court were not prop-
erly raised in the trial court and are 
not adequately presented in the 
record brought before the reviewing 
court.1   Thus, the courts continue to 
hold that it is the appellant’s duty to 
preserve his or her record and then to 
bring it up to the appellate court.2 

§2 Mechanics for Forwarding the 
Record on Appeal

 All issues raised on appeal must not 
only have been properly presented 
to the district court, but must also 
appear in the written record before 
the appellate court.  It is the respon-
sibility of counsel for the appellant to 
work with the district court clerk and 
court reporter to assure the accurate 
and timely transmittal of the record 
on appeal.  The actual mechanics of 
preparation and transmittal are fairly 
routine in the federal system.3   Also, a 
review of the Federal Rules of Appel-
late Procedure (F.R.A.P.), Eleventh 
Circuit Rules, and Internal Operating 
Procedures (I.O.P.) is mandatory.  The 
Clerk’s Offi ce has printed them all in 
one interpolated manual.  Get it and 
read it.
 It is the appellant’s duty to order the 

transcript.4  The transcript is required 
to be ordered in the federal system 
on a prescribed form known as an 
Appeal Information Sheet within 10 
days of fi ling the notice of appeal.5     
Of course, appellant must also pay 
its appellate fi ling fee.  Unlike state 
practice, once counsel has timely 
ordered the transcript, the Eleventh 
Circuit will query the district court 
clerk over concerns about delay, and 
not blame the appellant.  Counsel 
does not need repeated orders 
extending the time for fi ling the tran-
script.6  However, in the state system, 
once the transcript has been ordered, 
counsel must regularly obtain an 
order from the trial court every thirty 
(30) days to extend the time for the 
court reporter to fi nalize and fi le the 
trial transcript.7

Practice Pointers:

(1) Be sure to request the court 
reporter to transcribe the opening 
statements and the closing argu-
ments. For example, it is the prac-
tice of many court reporters to 
typically prepare the following 
transcript in both civil and crim-
inal cases:

* * *
 The Court: The court will come to 

order.  If you are both prepared to 
proceed, then please do.

 [Counsel for the parties each made 
an opening statement.]

 The Court: Call your fi rst witness.
* * *

If, during opening statement, 
there was a colloquy, motion in 
limine, objection or omission of 
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a theory, the appellate court will 
never know, unless you order the 
opening statements to be tran-
scribed.  In a non-jury trial, e.g. 
with the federal government as 
a civil defendant, or in a prelimi-
nary injunction hearing, legal 
issues often are ruled on or are 
preserved/waived/abandoned 
as counsel are presenting their 
opening statements.  Omit the 
opening statement at your own 
peril.

(2) Ask the court reporter about 
exhibits. If they were returned to 
counsel by the  court  reporter at 
the end of the trial, get them back 
to the court reporter so they may 
be included in the certifi ed tran-
script.  If opposing counsel had 
relevant exhibits returned to him/
her, and if they are important to the 
issues, request opposing counsel 
in writing to return them to the 
court reporter for inclusion.

(3) Counsel for appellee should make 
sure the key evidence in favor of 
appellee is transmitted in the 
main Record on Appeal.  If not, 
then be sure to have it sent up by 
a Supplemental Record on Appeal 
in the federal system.8  File the 
motion to supplement the record 
in the trial court in federal cases 
and send a copy of the motion to 
the clerk of the Eleventh Circuit 
Court of Appeals;9 or in state 
cases, fi le a Cross Designation 
of the Contents of the Record on 
Appeal.10  

§3 Substance of the Record
 All issues must be presented fi rst 
to the trial court.  As a general rule 
an appellate court will not consider 
issues asserted for the fi rst time on 
appeal.11   The governing principle 
is that a party is not entitled to claim 
error by the trial court when the 
basis for the assertion of error was 
not called to that court’s attention so 
as to give the trial court an opportu-
nity to correct the alleged mistake.  
However, on occasion, appellate 
courts depart from this principle for 

“plain” or “jurisdictional” errors.
 This general rule applies to 
substantive grounds for recovery 
or defenses,12  evidentiary rulings,13  
Dietz v. Consolidated Oil & Gas, Inc., 
643 F.2d 1088, 1093 (5th Cir. 1981). 
jury instructions,14  and other allega-
tions of error in the conduct of the 
trial.15   

§4 Exceptions to the Rule – 
Plain Error

 As stated, there are, of course, 
exceptions to the general rule 
discussed in §3.  The Supreme Court 
has left this matter to the discretion 
of the courts of appeal, stating in 
general that a federal appellate court 
does not consider an issue which was 
passed upon below.16   “The matter of 
what questions may be taken up and 
resolved for the fi rst time on appeal is 
one left primarily to the discretion of 
the courts of appeals, to be exercised 
on the facts of individual cases.  We 
announce no general rule.”17   Issues 
presented for the fi rst time on appeal 
are addressed by the Eleventh Circuit 
in the instance of plain error.18  
 Federal Rule of Evidence (F.R.Evid.) 
103(d) expresses the “plain error” 
principle of Rule 52(b) of the Federal 
Rules of Criminal Procedure.  While 
there is no Federal Rule of Civil 
Procedure which explicitly states the 
principle now reiterated in F.R.Evid. 
103(d), numerous civil cases have 
applied a substantially similar 
“plain” or “fundamental” error rule.  
An appellate court will address issues 
not previously asserted (1) when the 
issues raises a pure question of law 
and refusal to consider it results in a 
miscarriage of justice, (2) when there 
is no opportunity to object to an order 
at the time of its issuance, (3) where 
the interest of substantial justice is 
at stake, (4) when the proper resolu-
tion is beyond any doubt, or (5) if the 
issue presents signifi cant questions 
of general impact or of great public 
concern.19  
 Stated more concisely:
 —Is the error obvious?
 —Would a different result be likely, 

if the error had not occurred?
 The following are two examples of 
plain error in criminal cases, where 
this exception most often arises.  In 
Darland v. United States,20   the defen-
dant was convicted of bank robbery.  
At trial he had presented character 
testimony although he elected not 
to testify.  The court, without objec-
tion, instructed the jury to disre-
gard the character testimony.  The 
court of appeals held that exclusion 
of relevant character evidence was 
plain error, because despite his deci-
sion not to testify, his reputation for 
honesty, integrity and peacefulness 
was relevant in view of the offense 
charged.21  
 In Government of the Canal Zone 
v. P. (Pinto),22  defendants were 
convicted of assault with intent to 
rob.  The Court of Appeals held that 
the district court erred in admitting 
preliminary hearing testimony into 
evidence when there was no showing 
that the witnesses were unavailable.23  
Conceding error, the government 
argued that it was not a ground for 
appeal as it was never raised in the 
district court.24  Stating that appellate 
courts will consider objections raised 
for the fi rst time on appeal when 
defendants are denied procedural 
rights, the court of appeals held that 
it was plain error to admit the former 
testimony against a co-defendant 
who was not present at the prelimi-
nary hearing and who therefore had 
no opportunity to cross-examine the 
witnesses.  Even though his attorney 
had, in his absence, cross-examined 
the witnesses at the preliminary 
hearing, the Court of Appeals found 
this to be a poor substitute for cross-
examination at trial, and thus “plain 
error.”25  
 In state cases, the “plain error” 
rule is limited in application to death 
penalty cases and other criminal 
cases where the trial judge impermis-
sibly expresses its opinion as to the 
guilt of the accused.26  
 Plain error is only occasionally 
found in civil cases also.  One example 

continued next page
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is Hunt v. Liberty Lobby.27   The Elev-
enth Circuit held that in a suit by a 
public fi gure against a publisher for 
libel, an instruction that a public 
fi gure could recover damages on 
a showing of highly unreasonable 
conduct constituting extreme depar-
ture from standards of investigating 
and reporting ordinarily adhered to 
by responsible publishers, was erro-
neous and despite the fact that no 
objection was taken, a new trial was 
necessary.28  Remember, however, 
that this case involved First Amend-
ment issues, and this may explain 
why the plain error rule was success-
fully invoked.

§5 Exceptions to the Rule 
— Subject Matter Jurisdiction 

(Federal Cases)
 In federal cases, appellate courts 
will always undertake a thorough 
examination of matters pertaining to 
subject matter jurisdiction regardless 
of whether the issues were brought 
to the attention of the district court.  
Indeed, because subject matter juris-
diction concerns the power of the 
federal court to decide the case, it is 
incumbent on the Court of Appeals 
to inquire into its jurisdiction 
even if neither party marks such a 
challenge.29    
 This can result in the Eleventh 
Circuit ruling on the issue sua sponte, 
but there still must be something 
in the record on which the Court of 
Appeals can base its decision.30  

§6 Motion for Summary Judgment
 An appellate court employs the 
same standard in reviewing the grant 
or denial of a motion for summary 
judgment as does the district 
court initially under Rule 56(c) — 
summary judgment is proper when 
it appears “that there is no genuine 
issue as to a  judgment as a matter 
of law.”31  At the appellate level, 
this test is applied so as to give the 
party opposing summary judgment 
the benefi t of any doubt as to the 

propriety of granting summary judg-
ment.  However, the Court of Appeals 
is limited in its review to only those 
documents and evidence that were 
before the trial court.  The parties 
cannot add exhibits, depositions or 
affi davits to support their position, 
nor can they advance new theories 
or raise new issues on appeal.32    For 
this reason, it is crucial that the party 
opposing a motion for summary 
judgment make a good record at 
the summary judgment stage, in 
order to allow the appellate court 
access to every conceivable argu-
ment against summary judgment.  
Likewise, the movant should protect 
his hard-fought victory by ensuring 
that the summary judgment order 
has a factual support for every issue 
addressed, e.g., proper physician’s 
affi davit in malpractice case, verifi ed 
pleadings for res judicata ruling, and 
certifi ed portions of key deposition.
 Where the Local Rules so provide 
in federal court, the opponent 
of summary judgment must fi le 
an alternative statement of facts, 
contesting the movant’s statement of 
facts if he or she intends to challenge 
the facts on appeal.  A failure to do 
so precludes appellate review of the 
alleged error because facts set forth 
on a motion for summary judgment 
are deemed admitted unless contro-
verted by the opponent’s own state-
ment of facts.33    
 However, this is not the rule in 
Georgia courts.34 Yet, the respon-
dent must raise issues in his memo-
randum in opposition to summary 
judgment because the appellate 
court will not consider contentions 
of error raised for the fi rst time on 
appeal after summary judgment has 
been granted, unless there are inter-
ests of substantial justice at stake.  
This includes defenses that were 
pled in the responsive pleadings.35    
However, issues not raised in the 
complaint but cited in opposition to 
the motion for summary judgment 
by a plaintiff are properly before the 

appellate court.36  
§7  Motion in Limine

 The purpose of a motion in limine 
is to exclude evidence which is preju-
dicial, misleading, confusing or too 
time consuming, whether relevant 
or not.  Examples of such occasions 
include, but are not limited to: (1) 
verdict or judgment where case was 
previously tried; (2) defendant’s 
statement that he carried liability 
insurance; or (3) witness’ testimony 
that he discussed case with or gave 
a statement to defendant’s insurance 
carrier.
 The movant must always get his 
or her motion in the record, and, if 
possible, it should be in writing.  If 
possible, movant must invoke a 
ruling and it must in the record.  If 
the court reserves a ruling until all of 
the evidence is in, the movant must 
raise the point again at the close of 
the evidence.37  
 If the motion is denied, an objec-
tion to the evidence must be made 
when it is offered at the  trial in order 
to preserve the issue on appeal.38  
 The opponent of the motion 
must make an offer of proof for the 
record.39 
 The motion in limine can be, and 
should be, used to test both the admis-
sion and exclusion of evidence.

§8  Motion in Limine — Admission 
of Evidence
 To preserve an assignment of 
error pertaining to the admission of 
evidence, the party must make “a 
timely objection or motion to strike ... 
stating the specifi c ground of objec-
tion, if the specifi c ground was not 
apparent from the context.”40    In this 
regard, the trial court’s overruling 
of a motion in limine is not grounds 
for appeal; the party must still object 
when the evidence is tendered during 
the trial.41  Furthermore, even if the 
trial court excludes evidence by the 
grant of a pretrial motion in limine, 
admission of that same evidence 
during the trial, although in violation 
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of the ruling on the motion in limine, 
is not appealable, unless the objec-
tion is renewed at that time.42  

§9  Motion in Limine — 
Exclusion of Evidence

 To preserve an assignment of error 
to the exclusion of evidence, the 
party must alert the trial court to the 
“substance of the evidence”, unless 
it was “apparent from the context”.43   
Under this rule, a party’s failure to 
provide legal authority to support 
the admission of evidence, when 
requested to do so by the trial judge, 
precludes a challenge to the exclusion 
of the evidence on appeal.44  Wright 
v. Hartford Accident and Indemnity 
Co., 580 F.2d 809 (5th Cir. 1978). 

§10  Evidentiary Questions Arising 
During Trial — Objection to 

Evidence Sustained on Direct or 
Cross-Examination

 When dealing with an objection 
to evidence sustained on direct or 
cross-examination, one fi rst  must 
make an offer of proof as to what 
witness was expected to answer or 
appellate court will not consider 
the erroneous ruling.45   The federal 
rule thus requires that the substance 
of the excluded evidence be made 
known to the court by offer of proof 
or that the substance of the evidence 
was apparent from the context within 
which the questions were asked.46  

 Counsel must not acquiesce in the 
adverse ruling or agree to it.  A liti-
gant is required to stand his or her 
ground and fi ght in order to success-
fully enumerate as error an erroneous 
ruling by the trial judge.  Acquies-
cence completely deprives one of the 
right to complain further because he 
or she has agreed that the trial court’s 
ruling was correct by submitting to 
it.47 
 If one is the objecting party and the 
evidence is already in, then a motion 
to strike should be made.48 
 There is an apparent exception 
to the foregoing principles in the 
Federal Rules of Evidence. “Nothing 
in this rule precludes taking notice 

of plain errors affecting substan-
tial rights although they were not 
brought to the attention of the 
court.”49   However, the Advisory 
Committee felt that this “plain error 
principle” would more likely apply 
to the admission of evidence rather 
than to exclusion, since failure to 
comply with the normal require-
ments of offers of proof is likely to 
produce a record which simply does 
not disclose the error.50 
 
§11  Evidentiary Questions Arising 

During Trial — Objection to 
Evidence Overruled on Direct 

Examination
 Where an objection to evidence is 
overruled on direct examination, it is 
harmless error if  other evidence on 
point is legally admitted.  Likewise, 
if the objecting party asks the same 
question, it is waived, although it can 
be explained to the jury.51  
 If a party introduces evidence fi rst 
or if the same question is admitted 
without objection previously, it is 
harmless error, and an appeal by that 
party on the issue is barred.52  
 The objecting party must object 
every time question is asked or the 
evidence is offered, even if question 
is rephrased or error is harmless, and, 
thus, permission should be requested 
to make it a continuing objection.53  

 The objecting party must object 
specifi cally to the inadmissible part 
if one part is admissible or the objec-
tion will be invalid.  The court of 
appeals may, in this instance, decline 
to reverse if the specifi c objection 
is not valid even though another 
objection would have been proper.54   
Counsel must also be prepared to cite 
authority for the objection or it may 
be deemed waived.55 
 The objecting party must not be 
dilatory, and if the objection is made 
after evidence is in, then there must 
promptly be a motion to strike.56  

§12  Evidentiary Questions 
Arising During Trial — Objec-
tion to Evidence Overruled on 

Cross-Examination

 Later testimony on the same objec-
tionable subject matter must be 
objected to, or there is no reversible 
error.  Likewise, the introduction of 
evidence on the same subject matter 
will be a waiver.57  Counsel should 
consider stipulating a continuing 
objection if necessary.58  

§13  Evidentiary Questions Arising 
During Trial — Documentary 

Evidence
 The same rules apply to docu-
mentary evidence as with oral 
testimony.59.
 In all cases proper grounds for 
objections must be stated.  Even 
though testimony may be objection-
able on other grounds, it is not error 
to overrule an objection which is not 
founded on the proper grounds.60  .

§14  Evidentiary Questions Arising 
During Trial - - Co-Party Made the 

Necessary Specifi c Objection
 Evidentiary errors are adequately 
preserved for review even though 
the appealing defendant does not 
make the objection if a co-defendant 
did object, thereby placing the trial 
court on notice of the specifi c ground 
for the objection.61  

§15  Motion for Directed Verdict / 
Judgment as a Matter of Law — At 

the Close of Opponent’s Case/ 
Close of Evidence

 In federal court, in the absence of 
a motion for judgment as a matter 
of law at the case of the opponent’s 
evidence (known in state court as a 
directed verdict), the suffi ciency of 
the evidence supporting the verdict 
is not reviewable on appeal.63  In 
federal court, a motion at the close 
of plaintiff’s (opponent’s) case must 
be renewed at the close of all the 
evidence in order to preserve any 
perceived errors.64   Absent a timely 
motion for directed verdict / judg-
ment as a matter of law, a federal 
appellate court’s review is limited 
to determining whether there was 
any evidence to support the verdict, 

continued next page
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and it may not question the suffi -
ciency of whatever evidence it does 
fi nd.65  In the Georgia courts, the 
“any evidence” rule applies even if 
a timely motion is made for directed 
verdict/ judgment n.o.v.66  
 Another crucial point to remember 
is that the grounds must be stated on 
a motion for directed verdict / judg-
ment as a matter of law.67  A federal 
appellate court will not review the 
suffi ciency of the evidence if the trial 
court has denied a motion which 
did not state specifi c grounds.68  The 
Georgia appellate courts will consider 
the suffi ciency of the evidence in the 
absence of a proper directed verdict 
motion, but the only remedy avail-
able will be a new trial, not a judg-
ment as a matter of law.69   An appel-
late court will not reverse the grant 
of a directed verdict / judgment as 
a matter of law on the basis that no 
grounds were stated unless that issue 
was presented to the trial court.70  .

The reasons for requiring a 
motion for judgment as a matter 
of law during trial are:  [A] liti-
gant may not gamble on the 
jury’s verdict and then later 
question the suffi ciency of the 
evidence on appeal ... Similarly, 
the litigant who has not moved 
for a directed verdict in the trial 
court must have been of the view 
that the evidence made a case 
for the jury; he should not be 
permitted on appeal to impute 
error to the trial judge for sharing 
that view.71

Again, however, plain error is an 
exception to this rule.72 

§16  Motion for Judgment N.O.V. 
/ Judgment as a Matter of Law 

— After Verdict
 A motion for judgment N.O.V. / 
judgment as a matter of law after 
verdict cannot be made unless a 
motion for a directed verdict / judg-
ment as a matter of law was made by 
the party at the close of all evidence.73   

The post-trial motion for judgment 
as a matter of law (in state court, a 
motion for judgment N.O.V.) must 
state the grounds on which it is 
made, and cannot include a ground 
not pursued in the earlier motion at 
the close of evidence.74  .
 A party’s failure to move for judg-
ment N.O.V. / judgment as a matter 
of law, after verdict and judgment, 
does not preclude appellate review 
of the ruling on an earlier motion for 
judgment as a matter of law at the 
close of the evidence.  However, in 
federal court where a post-verdict 
motion for judgment as a matter of 
law has not been fi led, the only relief 
a party may obtain in the appellate 
court is a new trial.75  Also, in the 
absence of a motion judgment N.O.V. 
/ judgment as a matter of law after 
verdict, the federal appellate court 
will not review the suffi ciency of 
the evidence supporting the jury’s 
verdict.76 The rule is different in 
Georgia, and a failure to fi le a valid 
motion for judgment N.O.V. does 
not preclude review of a denial of 
directed verdict.77

§17  Motion for Mistrial
 This more frequently arises in 
criminal cases. Situations arise at 
trial in which the fundamental fair-
ness of the proceeding is so adversely 
affected as to prompt a declaration of 
mistrial by the court.  The mistrial 
may be the result of an appropriate 
motion by one of the parties or it 
may be declared sua sponte by the 
trial judge.  Most often mistrials are 
prompted by prejudicial statements 
of counsel or a witness which cannot 
be adequately corrected by a jury 
instruction.  Not all declarations of 
mistrial raise the bar of double jeop-
ardy.  Much will depend upon factual 
circumstances and the motive of the 
party causing the mistrial.
 The original standard for a 
mistrial declaration which would 
permit retrial consistent with the 
Double Jeopardy Clause was stated 

by Justice Story in Perez v. United 
States.78  Perez v. United States,   “[T]he 
law has invested the courts of justice 
with the authority to discharge a jury 
from giving a verdict, whenever, 
in their opinion, taking all circum-
stances into consideration, there is 
manifest necessity for the act or the 
ends of public justice would other-
wise be defeated.”79   The discretion 
of the court in declaring a mistrial 
and aborting the trial was severely 
restricted by United States v. Jorn. 
80   The court found that the valued 
right to take a case to the jury is, in 
itself, enough to bar retrial unless 
the mistrial declaration is necessary 
to protect other important interests.  
Jorn places the duty with the trial 
court to exhaust all avenues prior to 
taking the case from the jury.
 In Illinois v. Somerville,81  the U.S. 
Supreme Court found the “manifest 
necessity” for a mistrial which was 
lacking in Jorn.  In Somerville, the 
Supreme Court held that an Illinois 
judge did not abuse his discretion in 
declaring a mistrial over defendant’s 
objection after the jury had been 
impanelled and sworn but before 
any evidence was taken, when the 
prosecution discovered that the 
indictment failed to allege a mate-
rial element of the crime.  Illinois law 
forbids amending an indictment.  In 
its 5-4 decision, the Court held that 
the mistrial declaration was neces-
sary in having his fate determined 
by the fi rst jury impanelled, and 
thus, a retrial did not violate the Fifth 
Amendment.
 The U.S. Supreme Court has reaf-
fi rmed the distinction between 
mistrials granted sua sponte and 
those granted at the defendant’s 
request or with his consent.82  In 
the former case, unless there was a 
“manifest necessity” for ordering a 
mistrial, the Double Jeopardy Clause 
will bar a retrial.  In the latter case, 
where circumstances develop not 
attributable to prosecutorial or judi-
cial overreaching, a motion by the 
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defendant for mistrial is ordinarily 
assumed to remove any barrier to re-
prosecution, even if the defendant’s 
motion is necessitated by prosecuto-
rial or judicial error.  This is the stan-
dard in Georgia also.83  
 Again, if counsel wishes to invoke 
the remedy of a mistrial, counsel 
must act promptly and  cannot be 
seen as dilatory.  Be specifi c and 
obtain a ruling.  Non-action by the 
court without counsel’s insistence 
on a ruling or counsel’s failure to 
fi le the requisite written motion 
may be viewed as a waiver or an 
abandonment.84

§18  Jury Instructions
 Fed.R.Civ.P.51 states:

“At the close of the evidence or at 
such earlier time during the trial 
as the court reasonably directs, 
any party may fi le written 
requests that the court instruct the 
jury on the law as set forth in the 
requests.  The court shall inform 
counsel of its proposed action 
upon the requests prior to their 
arguments to the jury, but the 
court shall instruct the jury after 
the arguments are completed.  
No party may assign as error 
the giving or the failure to give 
an instruction unless he objects 
thereto before the jury retires 
to consider its verdict, stating 
distinctly the matter to which he 
objects and the grounds of his 
objection.  Opportunity shall be 
given to make the objection out 

of the hearing of the jury.”85 

Uniform Superior Court Rule 10.3 
provides:

All requests to charge shall 
be numbered sequentially on 
separate sheets of paper and 
submitted to the court in dupli-
cate by counsel for all parties 
at the commencement of trial, 
unless otherwise provided by pre-
trial order; provided, however, 
that additional requests may be 
submitted to cover unanticipated 
points which arise thereafter.86

 These rules are straight-forward 
and are applied accordingly.

§19  Jury Instructions — Plain Error 
Rule on Failure to Object

 Failure to object to a jury instruc-
tion at the trial precludes consider-
ation by the appellate court, absent 
plain error.87

 In order to successfully attack an 
allegedly erroneous jury instruc-
tion on the ground of plain error, 
the appellant must establish that the 
instruction was an incorrect statement 
of the law and that it was probably 
responsible for an incorrect verdict, 
leading to substantial injustice.88  The 
plain error rule may apply even if the 
instruction requested by the party 
complaining on appeal shared the 
same legal defect as the complained 
of instruction which was actually 

given.89  However, the strict limita-
tions of the plain error rule make this 
a diffi cult issue for an appellant.

§20  Jury Instructions — Exception
 An objection to the charge must be 
made after the instruction is given 
and before the jury retires in order 
to preserve the objection for appeal.90 
The failure to object may be disre-
garded by the federal appeals court 
if the party’s position was previously 
made clear to the trial court, and it is 
obvious that a further objection would 
have been unavailing.91  However, in 
Georgia the failure to renew an objec-
tion constitutes a waiver, and only in 
capital cases will the challenged jury 
instruction be considered under the 
“plain error” doctrine.92

§21  Interrogatories to Jury
 Where a party makes no specifi c 
objection to an interrogatory to the 
jury until the time of the motion for 
a new trial and on appeal, the objec-
tion is waived.93 Also, both parties 
may be held to have waived any 
objection to inconsistent answers 
by the jury where neither party 
objects at the time the answers are 
announced.94  Likewise, if judgment 
is entered on the inconsistent verdict 
with the trial judge modifying it, but 
neither side objecting, the judgment 
will be upheld.95  Entry of judgment 
in the absence of objection would not 
be plain error.96
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case that said the Supreme Court of  Georgia has the 
inherent constitutional authority to regulate the prac-
tice of law and that the vehicle for doing that is the 
State Bar of Georgia.  And I have to tell you, that is 
one of my fondest and perhaps proudest moments 
in the practice -- it’s kind of bad when your proudest 
achievement was almost 40 years ago, but what can I 
do about that. And that’s the story of a general practi-
tioner who has been unusually blessed.
 At any rate, I consider this particular award to be 
is a recognition of general practitioners everywhere 
in Georgia. I hope that you’ll continue that tradition.  
We maybe ought to  give two general practice awards 

because general practice lawyers are typically in two 
categories: In small fi rms or in a solo situation.  They 
don’t have the resources, if you will, to ascend to the 
highest leadership positions in the State Bar. It’s very 
diffi cult for a small fi rm lawyer to move up the ranks 
of the State Bar, but we still participate and we do a 
good job we believe.
 This participation in both the State Bar and the 
American Bar Association needs to be continually 
encouraged. The recognition exemplifi ed  by this 
Award does exactly that. I’m honored, I’m humbled, 
by today’s recognition. Thanks to the Section for this 
award.

Remarks by Charles J. Driebe  continued from page 11



32

  Good morning.  It’s my pleasure 
to introduce the next and last honoree 
of this year’s Tradition of Excellence 
Award, Jimmy Franklin. I have to 
begin by saying that he was sitting next 
to me yesterday at the Bench and Bar 
Seminar, and sitting on the other side 
of me was Court Appeals Judge Ruffi n. 
Judge Ruffi n leaned over and he 
asked, “Are you related to that guy?” 
I said, “Yes.” Judge Ruffi n then said, 
“He must be your grandfather.”  But, 
actually the next recipient is instead 
my father, Jimmy Franklin.  And again, 
I am honored to introduce him today.

I apologize that I’m nervous.  It’s 
intimidating for a young lawyer to 
speak to this group of distinguished 
lawyers and judges.  I am, by far, 
the least experienced trial lawyer in 
this room, and I’m not near as funny 
as Judge Hunt. But, I do think that I 
am qualifi ed to introduce my Dad; 
because, after all, I’ve known him my 
entire life.

But his journey leading up to this 
award began long before I was born.  
You know, kids often think that their 
parents didn’t have any life before they 
were born, but looking at my Dad’s 
resume and talking to some of these 
folks here, I realize that he actually did 
have a life B.C. – “Before Children.”

He was born and raised Statesboro, 
Georgia. After high school, he went 
away to college, to Georgia Tech.  
There he earned a bachelor’s degree 
in industrial engineering, which is still 
hard for me to believe because he can’t 
program a VCR or DVD player, but this 

is in 1962, so I don’t think that they had 
DVDs or VCR’s for that matter.  But, 
anyway, he graduated from Georgia 
Tech on a Friday and then began law 
school the following Monday in Athens, 
where he was president of the -- I think 
fi rst president -- of the UGA Law School 
Student Bar Association.

In those days, apparently you could 
take the Bar Exam after your second year 
of law school which he did. He passed 
the Bar and started his own practice 
during his third year of law school, 
which amazes me because during my 
third year of law school I spent most of 
my time sitting outside at “Son’s Place” 
- which is a place many of you know 
-  where I was defi nitely not practicing 
law and instead just enjoying being 
a student.  But, in Dad’s third year, 
he started his own practice with one 
partner.  After they graduated, they 
paid their debts and split their profi ts 
which was only enough money for a 
few steaks and a case of beer. Dad says 
that to this day that law fi rm was one 
of his most profi table partnerships.

After he graduated, he went into 
the military for a couple of years and 
then came back to Statesboro and 
started practicing law, where he’s been 
since.  Several years later he married 
my mother, who -- few people know -
- was actually his next door neighbor 
as a child.  But, luckily, they both went 
away to college before they returned 
to Statesboro and got married because 
my mother was only eight years old 
when her next door neighbor left for 
Georgia Tech.  So we’re glad he waited 

on that one. 
He’s spent the last forty years in 

Statesboro, and during that time, along 
with my mother, he raised me and my 
sister. My mother and sister are both 
here today.  You know, he doesn’t look 
like it, and you might not believe it, but 
my Dad has spent a lot of time attending 
piano recitals; he’s learned to braid 
hair; he’s picked out prom dresses; 
he’s repaired - or more accurately - paid 
for many fender-benders. My Dad has 
heard about all sorts of objects which 
his girls purported to have “jumped 
out” in front of vehicles.  Garages have 
jumped out, trees have jumped out, a 
boat one time jumped out in front of 
one of my cars.  But, he did all of these 
things – these “Dad duties” - with a 
smile on his face.  Well, maybe not the 
boat incident, but everything else he 
did with a smile on his face.

During this time of raising a family, 
he’s also served as President of the 
Jaycees, the Rotary Club, and the 
Bulloch County Chamber of Commerce.  
He’s been heavily involved with 
Georgia Southern University, and all 
the while trying to practice a little law 
– after all someone had to pay for those 
prom dresses and car repairs. 

His list of law related activities is 
just way too long to detail here.  One 
important achievement to note is 
that he has continued to be active in 
the State Bar and served as President 
several years ago where he earned the 
nickname “Chain Saw Jimmy.”  

I am proud to say that my Dad is a 
Plaintiff’s Lawyer.  He has represented 

Due to a computer glitch we are reprinting in it’s entirety the introduction of Jimmy 
Franklin (Tradition of Excellence Award Recipient 2006) by Rebecca Franklin. We are very 

sorry that only part of the speech appeared in the magazine. Our apologies Rebecca.

Please forgive us....
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both plaintiffs and defendants in the 
past, but he calls himself a plaintiff’s 
lawyer and a trial lawyer.  Dad’s often 
said he spent the better part of his life 
being called, by one group of folks, a 
“damn trial lawyer” and by another 
group of folks a “damn Republican.”  
Throughout his life, he has certainly 
been a champion for unpopular 
causes.  

He became a staunch Republican 
in the early sixties, way before it was 
cool to be a Republican.  He supported 
Republican Bo Callaway for Governor 
in 1966 and has been supporting 
Republicans since.  He’s been a delegate 
to numerous Republican conventions, 
a faithful campaign contributor, an 
election coordinator and campaign 
chairman for countless Republican 
campaigns.

Dad even ran for Congress as a 
Republican in 1982 but I guess he didn’t 
get the memo that it wasn’t quite cool 
yet to be a Republican because that race 
was unsuccessful. What I remember 
from that race was that we had these 
T-shirts with “FRANKLIN” spelled 
across in top in capital letters and 
underneath, in smaller letters, it read 
“For Congress.”  After the election, 
his law offi ce printed T-shirts that said 
“FRANKLIN” with the words, “For 
Lawyer” underneath. Secretly, I always 
liked that “FRANKLIN… For Lawyer” 
T-shirt better.  I was only four years old 
at the time of the race, but even then 
I was more proud that my Dad was a 
lawyer than a congressman. 

Additionally, my Dad has been 
nominated for a federal judgeship 
and also a nominee on the short list to 
replace retiring Justice Norman Fletcher 
on the Georgia Supreme Court.  While 
neither of these judgeships panned 
out, there’s a little known fact that he 

has actually served as a judge in the 
past. When I was a little girl, instead of 
playing things like “House” or playing 
“School,” I made my friends play 
“Court” with me.  Of course, my Dad 
was the natural choice to be the judge, 
wearing my mother’s black robe and 
all.  We tried all types of cases in front 
of my Dad, but I specifi cally remember 
that in the personal injury cases, he 
never once ruled for the plaintiff.  Sure, 
we had no evidence and ignored the 
concept of a “burden of proof” but 
that didn’t matter to Judge Franklin.  
He was going to be fair and follow the 
law no matter how hard I pouted or 
batted my eyes.  One of the few times 
as a child that crying didn’t work with 
my Dad was when he was wearing that 
black robe.  I learned a lesson early on 
that judges don’t like crying. 

All of these things about my Dad, 
his CV, his community involvement, 
his commitment to family make him 
a perfect person for this award.  But 
it is really the things that aren’t on his 
resume, the stuff that I haven’t talked 
about, the stuff that you can’t put on 
paper that TRULY make him deserving 
of this award.  Mother Teresa once said, 
“The miracle is not that we do this 
work, but that we are happy to do it.”

As for my Dad, the miracle is not 
these things that I just listed from his 
CV, but the fact that he enjoys doing 
them.  As all of you know, the life of a 
litigator ain’t easy. We heard it earlier 
today, and I don’t want to sound like 
a broken record, but there are many 
other jobs in this world that require less 
time and pay much better than being a 
trial lawyer. But the fact that my Dad 
still loves his work and has passed that 
passion on to me – and countless other 
lawyers - is really is what the Tradition 
of Excellence Award is about.

Now, in closing, I just recently 
reread the Hemmingway classic, “The 
Old Man and the Sea.” In light of 
Dad’s award, the book took on a new 
meaning for me. You will remember 
that it is the story of a fi sherman and 
his long struggle with a huge marlin.  
It is a story about courage in the face of 
both personal triumph and defeat.  My 
favorite passage of the book is when the 
old man is in the middle of this three-
day long struggle with the fi sh and he 
says to himself, “Perhaps I should not 
have been a fi sherman…but that was 
the thing I was born for.”

Well, my “old man” has lost and 
won battles with many of his own fi sh, 
literally and metaphorically. There 
are days when he probably said that 
perhaps he shouldn’t have been a 
litigator, but he knows, we all know, he 
was born to be a trial lawyer.  I am just 
glad I’ve been around to watch him do 
it.  I am proud to introduce my father, 
Jimmy Franklin.
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2007

June 15, 2007    Sawgrass Marriott Resort and Spa    Ponte Vedra Beach, Flordia

Tradition of ExcellenceTradition of Excellence
Breakfast and ReceptionBreakfast and Reception

Adam Malone presents the Chairman’s 
                  Plaque to Cal Callier

Sold out “Tradition of Excellence Breakfast”

Keith C. Martin and Charles J. Driebe

The Kemp family

(l-r) Bill Goodman, Pope Langdale, Adam 
Malone,Laura Austin and Cal Callier The Kilpatrick family
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and everyone had a 
great time
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