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From the President

Status Report on a
Fleeting Bar Year

T
he opportunity to serve as your State Bar

president has been a life experience that has

exceeded my every expectation. As I’ve trav-

eled across Georgia and met its

lawyers, I have learned much

about our profession and our

state. I am grateful for the gen-

erous support, encouragement

and hospitality lawyers across

the state have extended to me. 

With two months remaining in my term, it’s time to
give you an up-to-date progress report on the year.

Maintaining Unity of the Bar
From the outset, my chief priority has been to

build and maintain the unity of our Bar. Our profes-
sion is fraught with natural tensions and divisions.
Put a plaintiffs’ personal injury lawyer and an in-

house counsel for a large corporation in adjacent
chairs and let the discussion flow freely over appro-
priate tort law policy. Or convene a robust discussion
between a superior court judge and an elected dis-
trict attorney over whose job is more demanding and

where the salaries for these two
immensely important public
jobs should be set in relation to
each other. The truth is that we
often have our internal differ-
ences, but we remain bound
together by common values as
basic as the rule of law, the
preservation of fair and impar-
tial courts accessible to every
person and a commitment to
justice and fair play.

I have done my best to focus
on the shared fundamental val-
ues that bind us together as

Georgia’s lawyers have faced a variety of challenges
driven by the severely troubled economic environ-
ment. In the private sector, we are attending to the
needs of lawyers who are unemployed or underem-
ployed with programs that range from Law Practice
Management and the Lawyers Assistance Program
to the Transition Into Law Practice Program. At the
intersection of the legal profession and the public

“The commitment of our

lawyers to the core values

that have carried our state

and nation through far

more difficult circumstances

is unchanging.”

by Jeffrey O. Bramlett ph
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sector, we have had a fight on
our hands in the recently com-
pleted term of the General
Assembly to oppose the defund-
ing of critical court operations, to
ensure adequate resources for
prosecutors and to secure ade-
quate resources for the operation
of Georgia’s indigent defense
system. I am proud to report that
Georgia’s courts and Georgia’s
public sector lawyers have gener-
ally stood the common ground
and resisted the temptation to
engage in turf battles.   

Thanks to the generous support
of Georgia lawyers for their volun-
tary Legislative and Public
Education Fund, we have been able
to maintain a strong legislative
advocacy presence under the lead-
ership of ACL Chair Patti Gorham
and Vice-Chair Dwight Davis.
Guided by the hardworking
Communications/Cornerstones of
FreedomSM Committee and chair,
Bob Kauffman, we’ve taken the
Cornerstones of FreedomSM public
information initiative to ambitious
new levels with a series of three
different broadcast campaigns that
directly harmonize with our leg-
islative advocacy efforts. 

“It is Written” was broadcast in
November 2008, stressing the con-
stitutional protections assuring the
right to vote, thanking citizens for
voting in the general election and
encouraging them to go back to the
polls for the runoff election that
decided a vacant Court of Appeals
of Georgia seat. “Blind Justice”
went on the air in March 2009,
with a message that enabled
Georgians to contact their legisla-
tors and ask them to support ade-
quate court funding. Through a
link on the Bar’s website, viewers
were able to quickly send this mes-
sage of support to their senators
and representatives. A third
broadcast campaign featuring
the words and likeness of
trial lawyer/president Abraham
Lincoln will unfold throughout the
second quarter of 2009. 

We have enjoyed continued suc-
cess in reaching out to the public

through local newspaper editorials
and letters to the editor stressing
the importance of an independent
judiciary and the value of a legal
profession devoted to the public
and community service. Between
June 2008 and March 2009, at least
100 such articles and letters have
appeared in 48 different publica-
tions in all corners of the state,
reaching a total circulation of near-
ly 2.2 million readers.

Our Law-Related Education
(LRE) and “Journey Through
Justice” programs are continuing
to inform Georgia’s young people
about our court system and the
legal profession. During the cur-
rent year, LRE has hosted or
scheduled 98 “Journey Through
Justice” tours at the Bar Center
involving more than 4,325 public,
private  and home school students
from 19 Georgia counties.
Additionally, LRE has conducted
two teacher workshops in the Bar
Center involving 50 educators
from DeKalb County schools.

Another manifestation of the
State Bar’s commitment to unify
Georgia’s lawyers is embodied in
the Bar’s Coastal Georgia Office at
18 E. Bay St. in Savannah. The
members of the Supreme Court of
Georgia joined us for a well-
attended housewarming celebra-
tion of the satellite office in March.
We anticipate that construction
will be complete and the office
ready for service in June. We hope
all lawyers on or near the Georgia
coast will find this office helpful
and convenient to them in their
law practices and in their active
participation in State Bar and local
bar activities. 

Maintaining a Lawyer
Discipline System
Worthy of Public Trust
and Confidence

The Standing Committee on
Disciplinary Rules and Procedures
chaired by Edward Krugman is
making progress on rules revisions
that will comply with recent updates
by the American Bar Association.

The Committee on International
Trade in Legal Services chaired by
Ben Greer is continuing to address
the implications of U.S. participa-
tion in GATS and NAFTA on our
State Bar’s ability to preserve effec-
tive licensing of lawyers and the
regulation of legal services in the
public interest. The committee will
hold its next meeting in May. 

The American Bar Association
has proposed a model rule deal-
ing with registration of in-house
counsel who are not admitted to
the bar in the jurisdiction where
their employer’s place of business
is located. I am appointing a spe-
cial committee to examine this
proposal and make recommenda-
tions that promote the objectives
of a trustworthy lawyer disci-
pline system and a healthy cli-
mate for economic development
and the operation of sound and
profitable businesses. 

Following recommendations
by the Lawyer Advertising Task
Force, the Lawyer Advertising
Judicial District Committees are
now in their second year of oper-
ation. These committees, com-
prised of three local bar members
for each of the 10 judicial dis-
tricts, submit information about
advertising-related concerns or
complaints they receive to the
Office of the General Counsel
(OGC). If, after review by OGC,
there appears to be a potential
violation, the office generally
contacts the attorney to attempt
resolution without referral to the
Investigative Panel. Since July
2007, OGC has reviewed approx-
imately 85 advertising matters
referred by district committee
members and other attorneys. As
of March 2009, the Investigative
Panel had reviewed eight televi-
sion and radio ads, three print
ads, one website matter and two
firm name matters. In six of those
matters, the panel directed OGC
to issue warning letters to the
attorneys, advising that if correc-
tive actions were not taken, the
panel would initiate grievances.
All of the attorneys agreed to
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comply with the suggested cor-
rections. OGC also fields three to
five calls per week from attor-
neys who seek advice prior to
placing ads.

In furtherance of its goal of pro-
tecting the public, the Unlicensed
Practice of Law department is
maintaining a registry of State Bar,
District Committee and Standing
Committee investigations and
prosecutions that have resulted in
cease and desist affidavits or court
orders enjoining individuals from
unlicensed practice violations.
During the current Bar year, there
have been two injunctions and/or
consent orders, including one for
criminal contempt, and 37 cease
and desist affidavits.

Military/Veterans Pro
Bono Initiative

Throughout this Bar year, the
Military and Veterans Pro Bono
Committee chaired by Charles
“Buck” Ruffin has worked long
and hard to systematically assess
the unmet legal needs of Georgia
servicemembers and veterans and
to establish a panel of State Bar
members who have volunteered
the necessary services and under-
gone the training required to help
meet those needs. Committee
members have participated in fact-
finding visits to the various mili-
tary installations across the state.
The committee has devoted careful
and thorough consideration to
program rules for client eligibility,
training standards and mecha-
nisms for matching client needs
with lawyer skills.

More than 650 State Bar mem-
bers have enlisted to participate in
this program for servicemembers
and veterans. The legal services Bar
members will be making available
range from civil litigation,
landlord/tenant issues, criminal
defense and family law to wills and
estates and the prosecution of dis-
ability benefits claims. The Board
of Governors received a detailed
presentation on the committee’s
work and recommendations at the

March Board meeting and will be
voting on pilot program funding
for this initiative at the Annual
Meeting in June.

Long-Range Planning
& Bar Governance
Initiative 

The Long-Range Planning
Committee chaired by the Hon.
Lamar Sizemore Jr. has been busy
throughout the year working on
improving the Bar’s coordination
with a series of Bar-related affiliate
entities that include the Georgia
Bar Foundation, the Lawyers
Foundation of Georgia, the
Institute of Continuing Legal
Education, the Commission on
Continuing Lawyer Competency
and the Georgia Legal Services
Program. The executive directors
of each affiliated entity have
participated in this effort and
exchanged valuable information
and ideas that have helped
each entity cope with the chal-
lenges presented by the adverse
economic environment.

In the short term, the work of the
committee has improved the Bar’s
ability to respond constructively to
the sudden diminution of IOLTA
revenue and its implications for the
funding of various legal and com-
munity service delivery programs
at the state and local levels. In the
longer term, the committee’s work
will result in a set of governance
best practices that promise to ele-
vate the operation of the Bar and
each affiliated entity.

A draft of governance best
practices on conflicts of interest,
document retention and whistle-
blower non-retaliation has been
completed and is being fine-tuned
by the committee. The recommen-
dations will then be reviewed by
the Office of the General Counsel
and Executive Committee before
consideration by the Board of
Governors. It is my sincere hope
that the work of the Long Range
Planning Committee will improve
coordination and cooperation
among this community of related

entities who are all striving for the
common purposes of defending
fair and impartial courts accessi-
ble to all Georgians, preserving
the rule of law and improving the
administration of justice. These
are, after all, the common values
that unite our profession. 

Aristotle’s Caution
Aristotle pointed out that it is

premature to pass judgment
whether one’s life has been a good
one or a bad one until it ends.
Following that caution, it is still
too early to pass conclusive judg-
ment on the successes and disap-
pointments of this fleeting Bar
year. Where we have had success-
es, it has largely been due to the
faithful volunteer service of the
handful of lawyers I have
acknowledged above and the hun-
dreds more who have devoted
their time and effort toward many
worthwhile Bar endeavors.

I do not know what the next
two months hold in store for our
Bar, but I do know this: while too
many individual lawyers and
their clients are suffering hard-
ship in these troubled times, the
state of our profession is strong.
The commitment of our lawyers
to the core values that have car-
ried our state and nation through
far more difficult circumstances is
unchanging. The warmth and
generosity of Georgia’s lawyers is
inspirational to me, and I shall
never forget the expressions of
support and acts of kindness that
have carried me through my
duties this year. For all of these
reasons, I am optimistic that,
working together, we and the
public we serve will survive this
season of adversity and come out
on the other side stronger for
the experience.  

I hope to see you at Amelia Island
in June for our Annual Meeting.

Jeffrey O. Bramlett is the
president of the State Bar of
Georgia and can be reached at
bramlett@bmelaw.com.
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From the Executive Director

Room with a View:
Bar Dedicates New Satellite Office in Savannah

W
ith all seven Supreme Court of

Georgia justices, the mayor of

Savannah, a large contingent of

Savannah Bar Association

members and lawyers

from surrounding commu-

nities in attendance, the

State Bar Executive

Committee officially dedi-

cated our new Coastal

Georgia Office on March 6.

While the facility itself was still a work in progress
leading up to its scheduled June 1 opening, the sun-
splashed afternoon gave us a delightful preview of the
scenery offered by the large windows in the main meet-
ing rooms: the bustle of tourists on the cobblestone
River Street below and an expansive view of the mighty

Savannah River itself, with vessels of all sizes making
their way into and out of port.

The Coastal Georgia Office will be the Bar’s third,
along with our headquarters in Atlanta and the South
Georgia Office in Tifton. The satellite office will host

Bar meetings and serve
member needs within a
125-mile radius, including
the Augusta and
Brunswick areas. Every
lawyer in Georgia is now
within a two-hour drive of
a State Bar office, with the
vast majority much closer
than that.

As immediate Past
President Gerald M.
Edenfield, whose leadership
was instrumental in helping
the Board of Governors see
the benefits of a Coastal
Georgia office, said, this is

the culmination of a dream that began more than a
decade ago. Once the project was approved, a steering
committee was appointed, with Executive Committee
member N. Harvey Weitz of Savannah as chair.

“We turned it over to Harvey and his committee,
and they have done a yeoman’s job,” Edenfield said.

“Located at 18 E. Bay St. in the

heart of the downtown commer-

cial district, the Coastal Georgia

office occupies renovated space

upstairs from the original site of

the historic Cotton Exchange.”

by Cliff Brashier



Noting the sheetrock for the walls
dividing the offices and meeting
rooms that had yet to be installed,
Edenfield quipped, “You hear a
lot about transparency in govern-
ment these days, and we certainly
have it today!”

Located at 18 E. Bay St. in the
heart of the downtown commercial
district, the Coastal Georgia office
occupies renovated space upstairs
from the original site of the historic
Cotton Exchange. With a full-time
staff, office facilities, conference
and training rooms, the new loca-
tion will meet the needs of our
members and committees through-
out southeast Georgia. 

Savannah Bar Association
President Michael L. Edwards made
note of the significance of establish-
ing a State Bar presence in the gen-
eral vicinity of where Gen. James
Oglethorpe discovered the colony of
Georgia some 275 years ago. 

“We are really proud of this
building and excited about the
potential for hosting a lot of
events here,” Edwards said.
“Working with the State Bar, we
will make sure this is a busy and
active space.”

Savannah Mayor Otis Johnson
welcomed the Bar leaders and
praised the decision to set up shop
in his city, adding, “I am sure that
it will make every lawyer in this
region very happy.”

The mayor also took the oppor-
tunity to present a token of appreci-
ation to retiring Chief Justice Leah
Sears, “a person we claim,” he said.

“I can see you’re almost there …
any day now,” the chief justice,
who was raised in Savannah, said
of the Bar office’s progress. “I am
so very proud of this town, having
watched Savannah grow and
flourish. I still consider myself
a Savannahian.” 

The work of the steering
committee—Weitz, Edwards,
Edenfield, Patrick T. O’Connor,
Lester B. Johnson III, Walter C.
Hartridge, Jeffrey R. Harris and
Past President Jay Cook—was
acknowledged and praised by cur-
rent President Jeffrey O. Bramlett.

“You’ve done a great job,”
Bramlett said. “Keep up the great
work until it’s finished.”

Weitz closed the dedication cere-
mony by describing the office as
being “in a period of gestation. We
are not quite completely finished,
but come back in June.”

Noting the big annual events on
Savannah’s riverfront, he invited
the group to come back often, “not
just on St. Patrick’s Day, the Fourth
of July and New Year’s Eve, but
throughout the year.” 

All State Bar members are
encouraged to take advantage of
the new facility. No matter what

part of the state you are from, if
your travels take you to or near
Savannah, consider the Coastal
Georgia Satellite your office away
from home. 

As always, your thoughts and
suggestions are welcomed. My
telephone numbers are 800-334-
6865 (toll free), 404-527-8755 (direct
dial), 404-527-8717 (fax) and 770-
988-8080 (home). 

Cliff Brashier is the executive
director of the State Bar of
Georgia and can be reached at
cliffb@gabar.org.
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Otis Johnson joined in dedicating the State Bar’s new Coastal Georgia Office in Savannah.
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From the YLD President

Dodger Blues

T
he year was 1988. The Los Angeles Dodgers

had an excellent team that year. After a great

regular season, the Dodgers made it to the

World Series where they played the powerhouse

Oakland Athletics. Game 1 of this series was an epic

battle with the heavily favored

Athletics seemingly having

captured victory in Los

Angeles. That was until the

injured Kirk Gibson came off

the trainers’ table to take a 3-2

backdoor slider from Dennis

Eckersley and put it into the

right field bleachers for a walk-off home run. This home

run is the most famous home run in World Series histo-

ry and arguably the most famous home run ever hit. 

My dad, who is a life long Dodger fan, was as excit-
ed as he has ever been watching a sporting event. At
least I imagine he was. I was home that day, in my
room, watching television. My dad believes to this day

that I was sitting on the couch beside him watching
Kirk Gibson hit that home run. My parents and I have
always been close and we still are. At the time of Game
1 of the 1988 World Series, I was 17 years old and mad
at my parents for something. I’m sure it was stupid. It’s
funny, I can’t remember what I was mad at, but I can
remember that my dad asked me if I wanted to watch
the game and I said no.

I have watched countless games over the years with
my dad, but I wish more than anything that I could go

back in time and watch that
famous home run with him.
Some mistakes you never stop
paying for. I have tried to make
amends for this mistake. After
all these years I have finally
realized that I won’t be able to
do anything to make that mis-
take go away. It truly will stay
with me the rest of my life.

I have seen in the practice of
law that there are plenty of
mistakes that can be made.
Some mistakes are easily cor-
rected. Some mistakes can

never be corrected. The mistakes that cannot be correct-
ed are usually the ones that only the person who made
the mistake knows about. No one else may ever know
about it, but the mistake will eat at you like a cancer. 

Take, for instance, the lawyer who doesn’t prepare for
a trial or hearing. The lawyer might do an adequate job.
An adequate job may mean enough to beat a malpractice
claim. But inside, the lawyer knows that he didn’t prepare
and that might have been a contributing factor as to why
the client lost his or her case. The client may have lost any-
way, but the lack of preparation will always be a thought

“Be mindful that the choices

that lawyers and judges face

everyday can have ever-

lasting ramifications.”

by Joshua C. Bell



that will linger in that lawyer’s mind
as to why the case was lost. This is a
mistake that can never be corrected. 

Shortcuts to success are always
mistakes that you will never stop
paying for. There are some of you
right now reading this article who
are faced with a “should I or should
I not” situation. I can imagine your
thought may be, “It looks so easy
and no one will know.” You will
know and you will pay for it at
some point in your life. Maybe you
will pay the rest of your life. These
shortcuts to success affect judges
and lawyers alike. A judge should
not allow himself or herself to be
influenced by an attorney or a liti-
gant outside of the courtroom.
Judges and attorneys should limit
situations where this could even
occur. This avoids potential life-
long mistakes and also wipes away
the appearance of impropriety, a
notion the practice of law obvious-
ly struggles with on a daily basis.

Mistakes that you never stop
paying for are burdens that are not
easy to carry. One mistake in my life
was not watching a game with my
dad. There are only a finite number
of games. There certainly won’t be
another game like the one I missed.
Part of me hopes that my dad never
reads this article. The part that
hopes he always keeps that image
of me sitting beside him watching
the ball sail over the fence. Another
part of me hopes that he does read it
so he can tell me it’s alright. But in
reality, it won’t matter what he says.
I’ll always have to live with the mis-
take I made. 

Be mindful that the choices that
lawyers and judges face everyday
can have everlasting ramifica-
tions. Don’t allow yourself to
make a mistake that you can never
correct. Make the right decisions
and you will be a better lawyer
and a better person.

Joshua C. Bell is the president of
the Young Lawyers Division of the
State Bar of Georgia and can be
reached at joshbell@
kirbokendrick.com.
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I
n June 2008, the U.S. Supreme Court, in Bridge v.

Phoenix Bond & Indemnity Co.1 (Phoenix Bond),

resolved a question that previously had divided

the federal  courts of appeal sharply: “Whether reliance

is a required element of a RICO claim predicated on

mail fraud and, if it is, whether that reliance must be by

the plaintiff.”2 Answering the question in the negative,

the Court held that a plaintiff’s inability to prove

reliance on an allegedly fraudulent mailing (or wire

communication)3 posed no obstacle to success on a

claim brought pursuant to the Racketeer Influenced

and Corrupt Organizations Act (RICO). 

The decision, which breaks with nearly two decades
of precedent from the U.S. Court of Appeals for the

A Phoenix Rising:
Elimination of the Requirement of First-Person Reliance
Under Civil RICO and Its Implications for Georgia Litigants

A Look at the Law

by Edward A. Marshall



11th Circuit, has the potential to expand markedly the
use and potency of civil RICO in the Georgia courts.

An (Extremely) Abbreviated
Overview of RICO

RICO originally was enacted to combat organized
crime, but its scope today extends well beyond tradi-
tional conceptions of the purely criminal enterprise into
more traditional business disputes. Generally speaking,
the statute prohibits acquiring an interest in or operat-
ing an enterprise through a “pattern of racketeering
activity.”4 Although there are literally dozens of poten-
tial racketeering or “predicate acts,”5 two of the most
commonly alleged forms of racketeering activity in the
arena of civil litigation are mail fraud and wire fraud. 

When it comes to these predicate acts, nomenclature
can be deceiving. While invoking the construct of
“fraud,” the mail and wire fraud statutes do not crimi-
nalize fraud per se. Instead, these statutes criminalize
the use of the mails or wires to effect a “scheme or artifice
to defraud.”6 Traditional elements of common law
fraud are not, on the face of the statutes, explicitly made
elements of the crimes.7

No matter the predicate acts alleged, however, a civil
RICO defendant found liable for violating the statute
faces potentially oppressive liability exposure: “Any
person injured in his business or property by reason of a
violation of section 1962 of this chapter may sue there-
for in any appropriate U.S. district court and shall
recover threefold the damages he sustains and the cost of the
suit, including a reasonable attorney’s fee . . . .”8 In view of
the availability of treble damages and attorney’s fees,
the outer contours of civil RICO present a substantial
concern for even legitimate businesses and associations,
which increasingly find themselves facing the threat of
RICO lawsuits.

Recent Supreme Court Forays Into the
Requirement of Reliance Under RICO

There has been a trend in the judiciary in recent
years to limit the reach of civil RICO liability because
of the judiciary’s concern that the statute’s punitive
reach has grown too expansive. The Supreme Court’s
decision in Holmes v. Securities Investor Protection
Corp.9 is indicative of that trend. There, the Court
construed “by reason of” in Section 1964(c) to incor-
porate common law concepts of proximate cause—
requiring more than mere “but for” causation
between a defendant’s pattern of racketeering activi-
ty and the claimant’s injury to sustain recovery.10

With that limitation, the Court rejected a claim by
investors that they were entitled to recover against
firms who had engaged in manipulative accounting
practices, causing shares in the firms to lose value,
which in turn caused the investors’ brokers to go
bankrupt, in turn causing the brokers to be unable to
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provide full compensation to the
claimant-investors for invest-
ments in other securities. The
relationship between the statuto-
ry violation and the injury was
too attenuated, in the view of the
Court, to sustain recovery.

That decision did not address
whether RICO plaintiffs alleging
mail or wire fraud must themselves
have received and relied upon an
allegedly fraudulent communica-
tion to demonstrate RICO liability.
Although prosecutors need not
demonstrate such reliance to estab-
lish a criminal RICO violation,11 the
federal circuit courts were split on
whether a civil claimant must make
such a showing. Despite undertak-
ing to address this split of authori-
ty on two occasions, the Court
(until Phoenix Bond) had been
unable to resolve the question.

First, in Bank of China v. NBM
L.L.C.,12 the Court granted certio-
rari to resolve the question
whether “civil RICO plaintiffs
alleging mail and wire fraud as
predicate acts must establish ‘rea-
sonable reliance’ under 18 U.S.C.
§ 1964(c)?” Notwithstanding
extensive briefing on the merits
both by the litigants and amicus
curiae, the petition was dismissed
per the parties’ agreement.13

Less than two weeks after that
dismissal in November 2005, the
Court again took up the question
concerning the role that reliance
should play in the context of civil
RICO claims predicated on mail
fraud. In Anza v. Ideal Steel Supply
Corp., it granted certiorari to
address “[w]hether a competitor is
‘injured in his business or property
by reason of a violation’ of the
Racketeer Influenced and Corrupt
Organizations Act (RICO) where
the alleged predicate acts of racket-
eering activity were mail fraud but
the competitor was not the party
defrauded and did not rely on the
alleged fraudulent behavior.”14

Again, however, the Court failed to
resolve the question. Instead, it
held that competitors of a defen-
dant who allegedly committed tax
fraud could not establish proxi-

mate causation between defen-
dant’s pattern of racketeering
activity and their diminished sales
in relation to defendant, which, by
virtue of its fraud, could achieve
lower overhead. Central to the
Court’s reasoning was that the
state of New York—the govern-
ment body that allegedly was
deprived of the tax proceeds—was
the “direct” victim of the fraud and
had its own incentive to prosecute
the allegedly offending business.15

Because the case was susceptible to
resolution on grounds of proxi-
mate causation, the Court found it
unnecessary to address directly the
question of reliance.

Anza, consequently, did not pro-
vide any clear direction as to
whether a RICO claimant must
prove receipt and reliance of an
allegedly fraudulent communica-
tion as a prerequisite to bringing
suit. The Court did not, however,
remain silent on the issue. The
majority, in what could be seen as
an inclination to incorporate
reliance into the civil RICO frame-
work, conspicuously observed that
it lacked the “occasion to address
the substantial question [of]
whether a showing of reliance is
required” to sustain such a claim.16

This none-too-subtle insinuation
that traditional formulations of
reliance might well enter into civil
RICO cases predicated on mail
fraud, however, was not joined by
all members of the Anza Court.
Justice Thomas filed a separate
opinion, in which he emphasized
that a “reliance” element finds no
textual basis in the RICO statute.
He explained:

[T]here is no language in
§ 1964(c) that could fairly be
read to add a reliance require-
ment in fraud cases only. Nor
is there any reason to believe
that Congress would have
defined “racketeering activity”
to include acts indictable under
the mail and wire fraud
statutes, if it intended fraud-
related acts to be predicate acts
under RICO only when those

acts would have been action-
able under the common law.17

The Phoenix Bond
Litigation

Phoenix Bond presented the
Court with the opportunity to
address the reliance question that
Anza did not answer. Cook County,
Ill., sells tax liens on real property
at auction. Potential purchasers
state their “bids” in terms of the
percentage penalty that they will
require on top of the tax lien to sat-
isfy the debt. Because the opportu-
nity to foreclose on a tax lien is
itself valuable, most bidders state
their bids as 0 percent—that is,
they require nothing more than
that the debtor pay off the tax lien
as a precondition to its release.
Because the “floor” of bidding is
set by statute at 0 percent, it is not
uncommon for multiple bidders to
bid 0 percent on the same property,
resulting in a multi-party “tie.”

To address this predicament, the
Cook County government allocates
the sale of tax liens based on the
number of bids that a prospective
purchaser submits vis-à-vis other
bidders. To avoid orchestrated bid-
ding among several affiliated enti-
ties on the same lien, which would
artificially increase the probability
that the lien would go to one of the
affiliated entities, prospective pur-
chasers are required, pursuant to
a “Single, Simultaneous Bidder
Rule,” to submit affidavits to the
government that no “related entity”
is also bidding on the property.18

The claimants in Phoenix Bond,
two regular participants in the
Cook County tax sales, brought
suit alleging that the defendants
were violating this rule by arrang-
ing for related firms to bid on liens
simultaneously, and submitting
false affidavits to the county deny-
ing such an arrangement. Because
the bidding process employed the
mails (including sending notices to
debtors upon the sale of the lien),
the claimants alleged that this prac-
tice constituted a pattern of mail
fraud, actionable under RICO.19
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The district court in Phoenix Bond
rejected the claim on standing
grounds, noting that the county
treasurer was the primary victim,
even though the treasurer did not
suffer a loss of money or property
in connection with the scheme.20

The U.S. Court of Appeals for the
7th Circuit disagreed and reversed.
According to the 7th Circuit, the
county, which the district court
had deemed the sole injured party,
was not a victim at all. Indeed, its
revenues were the same regardless
of who won the tax lien auction. It
had no economic motivation to
crack down on related entities who
collaborated on the submission of
bids for the same lien. The other
bidders at the auction were, finan-
cially speaking, the only victims of
the alleged scheme.21

The 7th Circuit went on, more-
over, expressly to reject the defen-
dant’s argument that plaintiffs’
inability to show first-party
reliance on any allegedly fraudu-
lent mailing proved fatal to the
RICO claim:

“The mail fraud statute,” it
reasoned, “defines a fraudu-
lent scheme, rather than a par-
ticular false statement, as the
crime. It is illegal to obtain
money by a scheme that
entails fraud, if the use of the
mail is integral to the scheme.
That’s why it is unnecessary to
show that the false statement
was made to the victim.”22

In reaching this result, the
panel acknowledged that, while
its view was apparently shared by
the U.S. Courts of Appeals for the
1st, 2nd and 4th Circuits, the 6th
Circuit had rejected its view, as
had the 11th:

Three other circuits that have
considered this question agree
with our conclusion that the
direct victim may recover
through RICO whether or not
it is the direct recipient of the
false statements. The box score
is thus four circuits on one side

and two on the other; we shall
adhere to the majority position.
(Changing sides would not
eliminate the conflict.)23

The Debate
and Its Resolution

Those courts subscribing to the
view that no first-person reliance
(or, according to some decisions, no
reliance at all) need be shown by the
plaintiff in a RICO suit alleging mail
or wire fraud tended to predicate
their holdings on the literal reading
of the statute. Section 1964(c) per-
mits mail fraud to be shown by
proof that the defendant employed
the mails to carry out a “scheme to
defraud.” It does not matter that the
claimant is not also the recipient of
the mailing, as long as it is injured
“by reason of” that scheme.

Opponents of this view—those
insisting that first-person reliance
should be required—emphasized
the policy arguments supporting
such a restraint on RICO, contend-
ing that they had meandered far
beyond the original legislative
intent. Opponents further empha-
sized that the Supreme Court, both
in invoking the concept of proxi-
mate cause as it relates to the “by
reason of” requirement, and, later,

by looking to common law to
define a RICO “conspiracy,” had
introduced common law concepts
into RICO.24 In view of that intro-
duction, these litigants argued (and
subscribing courts reasoned), there
was no reason to avoid incorporat-
ing traditional formulations of
fraud into the predicate acts of mail
and wire fraud, at least in the civil
context, as a further restriction of
the “by reason of” concept.

The 11th Circuit had long adopt-
ed this latter view. Since 1991, its
RICO decisions steadfastly had
adhered to the position that,
“when the alleged predicate act is
mail or wire fraud, the plaintiff
must have been a target of the
scheme to defraud and must have
relied to his detriment on misrep-
resentations made in furtherance
of that scheme.”25 Contrary deci-
sions by its sister circuits had not
altered its course.26

The Supreme Court in Phoenix
Bond, however, unanimously
rejected the 11th Circuit’s position
as inconsistent with the plain lan-
guage of the statute:

RICO provides a private right
of action . . . to any person
injured in his business or prop-
erty by reason of the conduct of
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a qualifying enterprise’s affairs
through a pattern of acts
indictable as mail fraud. Mail
fraud, in turn, occurs whenever
a person, “having devised or
intending to devise any scheme
or artifice to defraud,” uses the
mail “for the purpose of execut-
ing such scheme or artifice or
attempting so to do.”27

So understood, the Court contin-
ued, the plaintiffs’ RICO allegations
were sustainable and “straightfor-
ward.”28 The defendants had
hatched a scheme to defraud, hav-
ing agreed to file knowingly false
assurances of compliance with the
Single, Simultaneous Bidder Rule.
They exploited the mails in further-
ance of this scheme by causing
notices to be mailed to property
owners under the county’s tax
lien system. These mailings—each
indictable as an act of mail fraud—in
the aggregate formed a “pattern of
racketeering activity.” By conduct-
ing the affairs of their enterprise in
this way, the defendants violated
Section 1962(c), and their violation
deprived the plaintiffs of the oppor-
tunity to acquire valuable proper-
ties. “Accordingly,” the Court con-
cluded, “[plaintiffs] were injured in
their business or property by reason
of [the defendants’] violation . . .
and RICO’s plain terms give them a
private right of action . . . .”29

The Court encapsulated its hold-
ing as a refusal to encumber the
RICO claim with elements found
nowhere in the statute: “Congress
chose to make mail fraud, not com-
mon-law fraud, the predicate act for
a RICO violation.”30 “If the absence
of . . . a requirement [of first-person
reliance] leads to the undue prolifer-
ation of RICO suits, the ‘correction
must lie with Congress.’ ‘It is not for
the judiciary to eliminate the private
action in situations where Congress
has provided it.’”31

The Implications
The Supreme Court’s resolution

of the first-person reliance issue, at
first blush, may seem largely
immaterial. After all, the Phoenix

Bond case presented a singular fact
pattern, and the concept of proxi-
mate cause would seem to impose
a largely coterminous restriction on
the reach of civil RICO in the vast
majority of cases. It would be a
mistake, however, to overlook the
far-reaching effects of the deci-
sion’s elimination of the require-
ment of first-person reliance on
RICO litigants. 

First, proximate causation,
although certainly susceptible to
resolution at the pleadings stage,
may at times present an intensely
fact-based inquiry—one that a trial
court may be reluctant to resolve
without the benefit of discovery
and a more robust factual record.
Whether the claimant actually
received and relied upon the fraud-
ulent mailing, by contrast, often-
times is more straightforward.
Thus, a first-person reliance
requirement potentially could have
assisted in the earlier dismissal of
RICO litigation.32 By eliminating
this requirement, the Court opened
the door to more protracted RICO
litigation. Because discovery in
civil RICO actions is remarkably
broad, the Court’s decision could
increase the litigation burdens of
any organization that finds itself in
the unfortunate position of being
named a RICO defendant.

Further, the elimination of a first-
person reliance requirement
removes previously daunting hur-
dles to the success of RICO class
actions. Because reliance can be an
extraordinarily fact-intensive and
claimant-centric inquiry, the lower
courts’ previous insistence on proof
of first-person reliance severely con-
strained the availability of civil
RICO class actions predicated on
mail and/or wire fraud.33 By
removing that obstacle, the Supreme
Court decidedly increased the pres-
sure that will be brought to bear on
individuals and organizations who
find themselves named as defen-
dants in putative class actions.

What is more, the Court’s deci-
sion in Phoenix Bond may permit
RICO to find its way into com-
mercial business disputes in ways

previously foreclosed by 11th
Circuit precedent. To be sure,
Phoenix Bond presented a unique
fact pattern. Viable analogues are
not impossible to envision, how-
ever, especially in the arena of
competitor-on-competitor law-
suits, and the decision has the
potential to bring a substantial
number of false advertising, tor-
tious interference and defamation
claims into the fold of civil RICO.
Consider, for example, a suit
brought by pharmaceutical com-
panies against a competitor alleg-
ing that false communications
that the latter sent to physicians
describing the benefits of a given
drug resulted in a decrease in the
claimants’ market share. With the
requirement of first-party reliance
in place, these competitors—who
never in fact received or relied
upon the mailing—would have
been unable to prosecute their
competitor under RICO. Phoenix
Bond eliminated that hurdle to
prosecution, subjecting the com-
petitor to an action that otherwise
might be available only under the
Lanham Act.34 (Notably, the sole
amicus curiae to file a petition for
writ of certiorari in Phoenix Bond
was McKesson Corporation—
North America’s largest pharma-
ceutical distributor.)35

Likewise, Phoenix Bond likely
will permit RICO to become a
potent weapon in litigation where
a business claims that its competi-
tor employed the mails or wires to
perpetuate false rumors about its
business practices or affiliations.
Now, without ever having relied
upon such communications, the
offended business could avail itself
of RICO’s treble damages by claim-
ing that it had been injured
through the commission of mail
and wire fraud.36 Seemingly ordi-
nary defamation and tortious inter-
ference claims could sustain an
ominous statutory violation.

Conclusion
By eliminating the requirement

of first-party reliance as a threshold
for prosecuting a civil RICO claim
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predicated on mail or wire fraud,
the Supreme Court has opened the
door to a new “local breed” of
RICO litigation. Not only will the
decision permit the introduction of
RICO into suits that, under prior
precedent, likely would have been
prosecuted only under the banner
of common law tort, it will make
defense of those suits considerably
more costly. Coupled with the
increased potential for RICO class
actions and the ever-present threat
of oppressive liability exposure,
RICO, which has always rightly
been a cause for trepidation among
civil defendants, has become an
even more potent threat. 
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D
uring the 2007-08 legislative session, the

Georgia General Assembly repealed the

Georgia Securities Act of 1973 and

passed the Georgia Uniform Securities Act of 2008

(the Georgia Uniform Securities Act).1 Gov. Sonny

Perdue signed the Georgia Uniform Securities Act on

May 12, 2008.2 With the enactment of this legislation,

Georgia became the 15th state to adopt a securities

regulation regime based on the model act that the

National Conference of Commissioners on Uniform

State Laws promulgated in 2002 as the Uniform

Securities Act of 2002.3

The Georgia Uniform Securities Act, which becomes
effective on July 1, 2009, marks a significant effort by
Georgia lawmakers to modernize securities regulation
in Georgia. As commentators have noted, non-uniform
securities laws are often impracticable both for the reg-
ulated entities and the regulators who work in modern,
globalized securities markets.4 State uniformity
reduces the burdens of complying with two separate
regulatory regimes at the federal and the state level
while increasing the ability of those regimes to inte-

The Georgia Uniform
Securities Act of 2008:
An Analysis of Significant Changes to Georgia’s Blue Sky Law

by Keshawn Harry and Robert D. Terry

A Look at the Law



grate and enforce cohesive laws.
Prior to Congress’s enactment of
the National Securities Markets
Improvement Act of 1996,5 the
dual regulatory system led,
in some instances, to perceived
redundancies.6 The National
Securities Markets Improvement
Act addressed this problem by
exempting offerings of federal cov-
ered securities from state regula-
tion, restricting states’ abilities to
impose different recordkeeping
obligations and clearly bifurcating
investment adviser regulation.7
Paradoxically, this resolution had a
uniform effect on state securities
law—namely, preemption—while
leaving the states on their own to
handle the requisite amendments
to their securities acts in an often
non-uniform manner.8 Although
in 1998 the Georgia General
Assembly amended the Georgia
Securities Act of 1973 to achieve
some level of consistency with
the National Securities Markets
Improvement Act, the Uniform
Securities Act of 2002 and the
Georgia Uniform Securities Act
were purposely crafted to meet
the National Securities Markets
Improvement Act’s mandates and
objectives as well as to make other
changes designed to create more
consistency in state regulation of
securities transactions.9

When the Georgia Uniform
Securities Act becomes effective in
July 2009, practitioners will notice
that several significant changes
accompany the benefits of
diminished regulatory overlap and
enhanced uniformity. Practitioners
will find key differences, for
instance, in the provisions govern-
ing registration exemptions for
securities instruments and
professionals, the statute of
limitations for civil actions and
enforcement administration. 

Securities
Exemptions—Article 2
Limited Offering Exemption

The Georgia Uniform Securities
Act is divided into seven articles.10

Article 2 of the Act addresses regis-
tration exemptions that apply to
securities and to securities transac-
tions. Article 2 amends many of the
exemptions that were available
under the Georgia Securities Act of
1973. One of the most used exemp-
tions for small companies, the lim-
ited offering exemption set forth in
Section 10-5-9(13), has several note-
worthy changes. This exemption is
now contained in Section 10-5-
11(14) in the Georgia Uniform
Securities Act and differs from
prior law in that the exemption no
longer requires that complying
issuers and non-issuers place leg-
ends on the securities instruments
or that each Georgia purchaser exe-
cute a “purchase for investment”
statement.11 Section 10-5-11(14)
keeps the prohibition against gen-
eral solicitations and the 15
Georgia purchaser maximum
requirement intact, but institutes a
new prohibition against commis-
sions for solicitation-related activi-
ties and a requirement that the sale
and offer be “part of a single
issue.”12 Although the “purchase
for investment” statement is no
longer required, Section 10-5-
11(14) does require that the issuer
or non-issuer reasonably believe
that all Georgia purchasers are
purchasing for investment.13

Based on these requirements, the
popularity and utility of the limited
offering exemption will likely con-
tinue to increase in Georgia. The
changes to the instrument legend
and executed purchaser statement
requirements should especially
lessen the administrative burden
on issuers and non-issuers in
Georgia that engage in exempt lim-
ited offerings and reduce inadver-
tent noncompliance by some enti-
ties. The changes will not, however,
affect essential safeguards and lim-
its (placing the burden of proof on
those who assert exemptions, pro-
hibitions against fraud, orders
imposing restrictions on or revok-
ing exemptions and well-estab-
lished strict construction principles
with regard to exemptions).14 In
addition, those attempting to rely

on the revised exemption will like-
ly need substantive knowledge of
what constitutes a single issue
because integration of two separate
securities issues can destroy the
limited offering exemption.15

Employee Benefit Plan
Exemption

Another significant exemption
change that practitioners may
notice concerns securities transac-
tions in connection with employee
benefit plans. Under the Georgia
Securities Act of 1973, securities
transactions related to employee
benefit plans are generally exempt
from state registration require-
ments. Sections 10-5-9(7) and 10-5-
9(9), for instance, exempt transac-
tions involving securities sales
related to employee pension plans,
profit-sharing plans, stock bonus
plans, stock purchase plans, retire-
ment plans and stock option plans
when certain requirements are met.
The employee benefit plan exemp-
tion is an important exemption.
The ESOP Association, which
assists companies that provide
stock ownership plans to their
employees, estimates that in the
United States 10 percent of the pri-
vate sector workforce is compen-
sated in part through employee
stock ownership plans.16 Indeed,
many prominent companies count
thousands of participants in their
employee stock ownership plans.17

Given the prevalence of stock
ownership plans, practitioners
advising large and small corpora-
tions will likely find the Georgia
Uniform Securities Act’s revisions
to the registration exemption pro-
vision on stock option plans
remarkable.18 Under prior law, a
registration exemption was avail-
able for transactions involving
stock option plans only if those
plans were limited to employees of
the issuer or employees of the
issuer’s affiliate.19 Accordingly,
stock option plans that included
consultants or advisers were pro-
hibited from using Section 10-5-
9(9). This limitation was an effort
to be consistent with the exemp-
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tion’s compensatory purpose.
Nevertheless, the Securities and
Exchange Commission (SEC) has
emphasized that securities
issuances to consultants and advis-
ers also can be for compensatory
and not capital raising purposes.20

Acknowledging the validity of the
SEC’s reasoning, the Georgia
Uniform Securities Act’s employee
benefit plan exemption set forth in
Section 10-5-11(21) now allows
consultants and advisers to partici-
pate in stock option plans. This is a
significant expansion of the prior
exemption for corporations that
regularly retain consultants and
advisers. The revised exemption,
however, requires that the consult-
ants and advisers be natural per-
sons and provide services to the
issuer at the time of offering.21

In addition to its expansion of
eligible participants in exempt
stock option plans, the Georgia
Uniform Securities Act also allows
exemptions for employee benefit
plans even if those plans require
that participants pay to partici-
pate.22 Under prior law, issuers
offering exempt stock option plans
and stock bonus plans to their
employees could not require plan
participants to pay to participate.23

In the current marketplace, corpo-
rations often have to craft creative
compensation packages to recruit
and retain skilled workers. The
Georgia Uniform Securities Act
gives those corporations further
flexibility to develop sustainable
and attractive equity benefit plans
for their employees. As with the
limited offering exemption, the
Georgia Uniform Securities Act
retains essential safeguards and
limits.24 Additionally, interests in
contributory or noncontributory
pension or welfare plans that are
subject to the Employee Retirement
Income Security Act of 197425 are
not considered securities under the
Georgia Uniform Securities Act.26

Another notable feature of the
Georgia Uniform Securities Act
concerns employee pension, profit-
sharing and benefit plans. Under
Section 10-5-11(13)(A), sales or

offers to sell to institutional
investors are exempt from the
Georgia Uniform Securities Act’s
registration obligations. Employee
pension, profit-sharing and benefit
plans are deemed institutional
investors when the particular plan

has total assets in excess of
$10 million or its investment
decisions are made by a
named fiduciary . . . that is
a broker-dealer registered
under the Securities Exchange
Act of 1934, 15 U.S.C. Section
78a, et seq., an investment
adviser registered or exempt
from registration under the
Investment Advisers Act of
1940, 15 U.S.C. Section 80b-1,
et seq., an investment adviser
registered under this chapter,
a depository institution, or an
insurance company.27

Pension, profit-sharing and ben-
efit plans are similarly covered
under the employee benefit plan
exemption set forth in Section 10-5-
11(21). Thus, employee pension,
profit-sharing and benefit plans are
exempt under two separate provi-
sions of the Georgia Uniform
Securities Act. Because Section 10-
5-11(13), the institutional investor
exemption, is restricted to plans
that have total assets in excess of
$10 million or that have a named
fiduciary making investment deci-
sions, practitioners will likely find
that Section 10-5-11(21) provides
their business clients a relatively
higher level of flexibility.

Professional
Exemptions—Article 4 

Article 4 of the Georgia Uniform
Securities Act covers professionals
working in the securities indus-
try—broker-dealers,28 agents,29

investment advisers, investment
adviser representatives and federal
covered investment advisers.30 The
Georgia Uniform Securities Act
generally requires that broker-
dealers, agents, investment advis-
ers and investment adviser repre-

sentatives be registered in Georgia
or be exempt from registration
before transacting business in
Georgia.31 Generally, federal cov-
ered investment advisers (persons
registered under the Investment
Advisers Act of 1940),32 must meet
certain notice filing requirements
and pay a fee unless they do not
maintain a place of business in
Georgia and have only certain
types and numbers of clients.33

As with exemptions for securi-
ties, several exemptions for profes-
sionals are newly available under
the Georgia Uniform Securities
Act. Broker-dealers who deal solely
in U.S. government securities, for
example, have registration obliga-
tions under the Georgia Securities
Act of 1973 but do not under the
Georgia Uniform Securities Act if
they are properly supervised.34

Similarly, under the Georgia
Uniform Securities Act, an agent
who only effects transactions for
exempt broker-dealers is itself
exempt from registration.35 Other
exemptions, such as the permitted
cross-border exemption, contain
noteworthy modifications.

Cross-Border Exemption—
Broker-Dealers

Cross-border exemptions gener-
ally allow foreign-registered bro-
ker-dealers to continue previously-
initiated brokerage activities for
their customers who have relocat-
ed temporarily or permanently to a
state if certain circumstances are
present. Cross-border exemptions
are practical given the “increasing-
ly transnational nature of securities
brokerage” and the mobility of
modern investors.36 The cross-bor-
der exemption under the Georgia
Uniform Securities Act is a permit-
ted exemption.37 The Georgia
Commissioner of Securities,38

accordingly, may adopt rules that
exempt broker-dealers from the
Act’s registration mandates if those
broker-dealers are registered in
Canada or another foreign jurisdic-
tion, do not maintain a place of
business in Georgia, and effect
securities transactions with or for
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individuals meeting specified
requirements (e.g., an individual
from Canada or other foreign juris-
diction who is temporarily in
Georgia and has a pre-existing
bona fide customer relationship
with a foreign-registered broker-
dealer).39 In contrast, the cross-bor-
der exemption currently in effect
exists only as set forth in Rule 590-
4-2-.19 and not by any act of
the Georgia General Assembly.
Indeed, the Georgia Securities Act
of 1973 contains no explicit author-
ization like the authorization in the
Georgia Uniform Securities Act for
a cross-border registration exemp-
tion for foreign broker-dealers.40

Practitioners who routinely coun-
sel foreign brokerage professionals
will probably find the Georgia
General Assembly’s decision to
explicitly authorize a cross-border
exemption a positive change to
Georgia’s blue sky law.41 The
change not only affirms the exemp-
tion, which must be strictly con-
strued under Georgia law, but also,

since the change is uniform, makes
other uniform act states a reference
for Georgia.42

National De Minimis
Standard—Investment
Advisers

The National Securities
Markets Improvement Act, as
mentioned previously, bifurcated
investment adviser regulation
between the federal and state reg-
ulatory regimes.43 In sum, invest-
ment advisers with assets under
management of $25,000,000 or
more or that advise registered
investment companies are subject
to the SEC’s registration authority
exclusively. Investment advisers
that do not meet these standards
are subject to the registration
authority of each state where they
do business unless they meet the
national de minimis standard.44

The national de minimis standard
under the National Securities
Markets Improvement Act pro-
vides as follows:

No law of any state or political
subdivision thereof requiring
the registration, licensing, or
qualification as an investment
adviser shall require an invest-
ment adviser to register with
the securities commissioner of
the state (or any agency or offi-
cer performing like functions)
or to comply with such law
(other than any provision there-
of prohibiting fraudulent con-
duct) if the investment advis-
er—(1) does not have a place of
business located within the
state; and (2) during the pre-
ceding 12-month period, has
had fewer than six clients who
are residents of that state.45

The standard, therefore, exempts
an investment adviser from a state’s
registration requirements if the
investment adviser does not main-
tain a place of business in the state
and if the investment adviser had
fewer than six resident clients dur-
ing the preceding 12 months.
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The Georgia Uniform Securities
Act includes the national de min-
imis standard exemption in
Section 10-5-32(b)(2) and thus mir-
rors the National Securities
Markets Improvement Act.46 The
Georgia Securities Act of 1973, on
the other hand, does not explicitly
include the national de minimis
standard exemption. The Georgia
Securities Act of 1973 instead
exempts investment advisers
transacting business within or
from Georgia that had fewer than
six Georgia clients in the preced-
ing 12 months regardless of the
investment adviser’s place of busi-
ness.47 The only scenario in which
this difference creates dissimilar
registration mandates is where the
investment adviser maintains a
place of business in Georgia but
has fewer than six resident clients.
In this situation, the investment
adviser would have no registra-
tion obligation under the Georgia
Securities Act of 1973 but would
be required to register under the
Georgia Uniform Securities Act
unless the investment adviser is
exempt under a separate provi-
sion. This difference is permissible
because the National Securities
Markets Improvement Act is a
preemptive act and thus has no
effect on state securities laws that
are more lenient than federal secu-

rities laws. In any event, the
Georgia Uniform Securities Act
ends the looser de minimis exemp-
tion requirement in Section 10-5-
3(b)(2) of the Georgia Securities
Act of 1973. Georgia’s revised de
minimis exemption for investment
advisers will exempt investment
advisers only in situations where
the National Securities Markets
Improvement Act also does so. 

Fraud and Liabilities—
Article 5

Article 5 of the Georgia Uniform
Securities Act contains two signifi-
cant provisions that differ from
both the Georgia Securities Act of
1973 and the Uniform Securities
Act of 2002.

Statute of Limitations
Under Section 10-5-14(d) of the

Georgia Securities Act of 1973, the
statute of limitations for all civil
disputes regarding securities
transactions is “two years from the
date of the contract for sale or sale,
if there is no contract for sale.”48 A
plaintiff filing suit under the
Georgia Securities Act of 1973,
consequently, must initiate the
action within a two-year period
that does not vary depending on
the type of claim at issue. In con-
trast, Section 509(j) of the Uniform
Securities Act of 2002 contains a
one-year statute of limitations for
registration-related claims and a
two-year statute of limitations for
fraud-related claims with a five-
year statute of repose (two years
after discovery or five years after
the violation). Section 10-5-58(j) of
the Georgia Uniform Securities Act
is modeled after Section 509(j) of
the Uniform Securities Act of 2002
but differs from Section 509(j) by
extending the statute of limitations
for registration-related claims to
two years. Section 10-5-58(j) differs
from Section 10-5-14(d) of the
Georgia Securities Act of 1973 by
including a statute of repose for
fraud-related claims and changing
the events that trigger the start of
the limitations period.49

Defamation Liability
The issue of employer liability

for defamatory statements in
records that regulatory entities
require be posted to the Central
Registration Depository, a deposi-
tory system operated by the
Financial Industry Regulatory
Authority, has lately been a topic of
growing interest among securities
firms and professionals. A widely
discussed recent opinion of the
Court of Appeals of New York, for
example, concluded that an
employer that made certain state-
ments on an employee’s termina-
tion notice filed with the National
Association of Securities Dealers
(now the Financial Industry
Regulatory Authority) enjoyed
absolute immunity from defama-
tion liability.50 In contrast to the
absolute immunity approach, the
Uniform Securities Act of 2002 pro-
vides in Section 507 that the entity
filing the record is immune to
defamation claims unless the filing
entity knew or should have known
that the statement was false or
acted recklessly regarding the state-
ment’s truth or falsity. The Georgia
Uniform Securities Act similarly
provides for limited immunity in
this situation but does not contain
the “should have known” objective
standard.51 In contrast, the Georgia
Securities Act of 1973 is completely
silent on the subject of defamation
liability for statements posted to the
Central Registration Depository.
Allowing filing entities only limited
immunity against defamation
claims encourages these entities to
confirm the truth and validity of the
statements that they post to the
Central Registration Depository. 

Administration—
Article 6

In addition to the changes that
the new legislation makes regard-
ing exemptions for instruments
and professionals and the clarifi-
cations in Article 5, the Georgia
Uniform Securities Act also
makes several changes to blue sky
law administration.
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Offers in Georgia
Sections 10-5-79(c) and (d) of

the Georgia Uniform Securities
Act clarify when an offer to sell or
to purchase is made and accepted
in Georgia. These clarifications
significantly modernize Georgia
blue sky law by creating an ana-
lytical framework for the difficult
jurisdictional questions that elec-
tronic commerce sometimes pro-
duces. As the Georgia Uniform
Securities Act provides, an offer is
made in Georgia, whether or not
either party is present in Georgia,
if the offer “[o]riginates from
within” Georgia or the offeror suc-
cessfully directs the offer to a
place in Georgia.52 An offer is
accepted in Georgia, whether or
not either party is present in
Georgia, if the acceptance “[i]s
communicated to the offeror in
this state and the offeree reason-
ably believes the offeror to be
present in this state and the
acceptance is received at the place
in this state to which it is directed”
and the acceptance has not
already been communicated to the
offeror outside of Georgia.53 These
clarifications are not in the
Georgia Securities Act of 1973,
although identical provisions are
currently effective pursuant to
Rule 590-4-1-.01(19)(a)-(b).

Service of Process
Under prior law, the Georgia

Commissioner of Securities was
obligated to serve respondents
with a notice of opportunity for
hearing.54 The Commissioner, in
some instances, was obligated to
send the respondent a notice of
opportunity for hearing before
entering the order.55 The
Commissioner’s power to issue a
cease and desist order under the
Georgia Securities Act of 1973,
for example, was “[s]ubject to
notice and opportunity for hear-
ing.”56 The Georgia Uniform
Securities Act adopts a different
approach. It instead provides
that a cease and desist order
issued by the Commission-
er is “effective on the date

of issuance.”57 The Georgia
Uniform Securities Act of 2008
further provides as follows: 

Upon issuance of the order, the
Commissioner shall promptly
serve each person subject to the
order with a copy of the order
and a notice that the order has
been entered. The order must
include a statement whether
the Commissioner will seek a
civil penalty or costs of the
investigation, a statement of
the reasons for the order, and
notice that, within 30 days after
receipt of a request in a record
from the person, the matter
will be scheduled for a hearing.
If a person subject to the order
does not request a hearing and
none is ordered by the
Commissioner within 30 days
after the date of service of the
order, the order becomes final
as to that person by operation
of law. If a hearing is requested
or ordered, the Commissioner,
after notice of and opportunity
for hearing to each person sub-
ject to the order, may modify
or vacate the order or extend it
until final determination.58

A cease and desist order, conse-
quently, is effective before the

respondent receives the notice of
opportunity for hearing and is final
30 days after the respondent
receives notice unless that person
requests a hearing. A related provi-
sion, Section 10-5-80(b), appoints
the Georgia Commissioner of
Securities as the agent for service of
process for any person who
engages in prohibited conduct in
noncriminal actions or proceed-
ings. Service is not effective,
though, until:

(1) The plaintiff, which
may be the Commissioner,
promptly sends notice of the
service and a copy of the
process, return receipt
requested, to the defendant or
respondent at the address set
forth in the consent to service
of process or, if a consent to
service of process has not been
filed, at the last known
address or takes other reason-
able steps to give notice; and

(2) The plaintiff files an affi-
davit of compliance with this
subsection in the action or pro-
ceeding on or before the
return day of the process, if
any, or within the time that the
court, or the Commissioner in
a proceeding before the
Commissioner, allows.59
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This represents a significant
change in how Georgia blue sky
law addresses service of process in
administrative cease and desist
actions by providing a means for
the Commissioner’s staff to pro-
ceed in situations where the
respondent is purposely absent or
actively avoiding service.

Conclusion
With all of these changes, the

Georgia General Assembly has sig-
nificantly updated state securities
regulation in Georgia. The changes
concerning exempt securities and
professionals are critical to reducing
the burdens on issuers and profes-
sionals who are legitimate and neces-
sary actors in modern securities mar-
kets. The fraud and liability changes
clarify important topics to practition-
ers, and the administrative changes
allow the Commissioner to effective-
ly address improper conduct in
Georgia’s securities marketplace.
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O
n Tuesday, Jan. 6, the Hon. M. Yvette

Miller was sworn in as the chief judge of

the Court of Appeals of Georgia. She was

first appointed to the Court in 1999 by Gov. Roy Barnes

and has since been re-elected for two six-year terms.

Court of Appeals colleague Presiding Judge Gary B.

Andrews administered the oath of office at the Capitol

before an audience packed with members of the judici-

ary, state officials, attorneys, family and friends. Miller

is the first African-American woman to hold this posi-

tion. In fact, she is a woman of many firsts.

One of her earliest firsts was as an African-American
student in the seventh grade at Walter P. Jones School
in her hometown of Macon. Miller’s mother—a
teacher—was chosen to select the best and brightest
African-American students to populate the white
schools when Bibb County began integrating in the
mid-to-late 1970s. She followed her mother to Walter P.
Jones where they were the only two African-Americans
at the school.

Miller decided at an early age, probably seven- or
eight-years-old, that she wanted to study law and
become a lawyer. Some of her experiences growing up
in Macon helped her to arrive at this decision and she
knew she wanted to make a difference and help peo-
ple. The practice of law was Miller’s way to reach out
to her community.

Later, Miller joined the Fulton County District
Attorney’s Office as one of its first female prosecutors.
She was also co-owner, general manager and general
counsel of the first minority-owned Ford Lincoln-

Mercury automobile dealership in Jesup—one of the
first of its kind in the state. While at the dealership, she
developed a private legal practice and became the first
female attorney to practice in Jesup and throughout the
Brunswick Judicial Circuit. 

Then in 1992, Gov. Zell Miller appointed her as the
director and judge of the Appellate Division of the State
Board of Workers’ Compensation, making her the first
woman, the first African-American and the youngest
person to ever hold that position. At the time, she had

A Woman of Many Firsts
by Stephanie J. Wilson

GBJ Feature

The Hon. M. Yvette Miller was sworn in as chief judge of the Court
of Appeals of Georgia in January.
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actually applied for a Superior
Court judgeship. Due to the gover-
nor’s previous career as a history
professor, she claims that it was
likely his great love of history that
would cause him to want to make
history with her appointment.

Miller described being the first at
these things as interesting and his-
toric. “I guess I’m always mindful
that the most important thing about
being first is to be your best and to
do a very good job so that you will
not be the first person to be the last.
I wanted to do a good job as the first
woman, the first African-American
and the youngest person so that [the
governor] could bring younger peo-
ple, African-Americans and women
behind me into those positions.
When you are first, you want to
make certain that others behind you
will have those opportunities
because of you. You never want
them to not be asked because of
something that you did.”

When asked what has been the
most difficult obstacle getting
where she is today, Miller said,
“Probably being a woman just sim-
ply because we know that the legal
profession is such a man’s world.
I’m of the generation where it’s just
a little bit harder, but I think that
I’ve certainly tried to turn every
would-be obstacle into an asset. I
have tried to take my lemons and
turn them into lemonade. If you
have a really positive attitude
about life, I think things end up
working out for the best. I would
say that my career has turned out
that way also.”

The past 10 years of Miller’s
career have been spent as a judge
on the Court of Appeals of
Georgia. One of her most memo-
rable cases was one that involved a
new aggravated battery statute.
She had the privilege of defining
the statute and making it applica-
ble to the facts in the case. “I had to
interpret the statute. It made me
feel really good because it was the
dismemberment statute, and I was
able to interpret the statute as
including the dismemberment of a
woman’s tooth. If your boyfriend

knocks out your tooth, that consti-
tutes aggravated battery. I’m very
proud because I think that single-
handedly aided the cause of
domestic violence in Georgia and
made it safer for women.”

Miller has many goals for the
Court of Appeals during her tenure
as chief judge. “I really want to
continue to make this a very colle-
gial court. You know, when you
don’t have a lot of money, the one
thing you can do is get together
and keep those lines of communi-
cation open. I am a big fan of for-
mer Supreme Court Justice Sandra
Day O’Connor, and she said ‘as
appellate judges, we have to go
along to get along.’ I really take
that as being ‘no man is an island.’
When you’re an appellate judge,
we aid the process of the work by
getting to know each other better
and spending time together.” 

“My other big initiative is to
maintain the integrity of the court
and not have any further signifi-
cant budget cuts. So far, so good
on that. I’m also trying to raise the
filing fee from $80 to $300 because
we have one of the lowest filing
fees in the nation for appellate
costs.” Although filing fees would
be higher, Miller hopes to pass the
money back to the lawyers in sav-
ings by beginning an e-filing ini-
tiative. “We can end up lowering
the costs for lawyers in that they
will be able to stay in their respec-
tive cities and towns throughout
the state and be able to press
‘send’ instead of having to come
to Atlanta.”

Miller continued, “I want to be
able on my watch to start some
level of e-filing because we need
to bring this court into the 21st
century. It’s really sad that we
have not been able to do that due
to budget problems. We haven’t
had the funds to upgrade the
docket so it will interface with the
e-filing system.”

This woman of many firsts has
spent the majority of her life break-
ing down barriers created by race
and gender. Efforts to improve
diversity have had a great impact

on her life—both personally and
professionally. Miller describes the
importance of diversity in the legal
profession as being more for the
public at large. “It enhances the
public’s trust and confidence of the
system, of the legal profession and
of the judiciary to see people who
look like them—to see African-
Americans, to see women—in the
profession, on the bench and in
roles of significance. I think then
they are much more willing to
accept the rulings and the decisions
that are made because they feel
that all types of people have had
input in the outcome.”

Though her newest appoint-
ment as chief judge has kept her
schedule going at a feverish pace,
Miller still finds time to partici-
pate in numerous professional,
civic and social organizations.
She finds these activities impor-
tant because “when you’re part of
the judiciary—especially on the
appellate court—it’s very easy to
get isolated and aloof and that’s
just not who I am as a person. I’m
a people person and I also think
it’s important to stay close to the
community and to the lawyers.
These are the people that I’m here
to serve.”

Miller recently spoke to a group
of beginning lawyers at the State Bar
of Georgia’s Transition Into Law
Practice Program. Engagements
such as this give her the chance to
share some of the wisdom she has
gained during her incredible career.
The one thought that she would
share with current and future
lawyers? “It’s important to maintain
your reputation. In order to do that
you’re going to have to establish
yourself as someone who is honest
and trustworthy. There is no substi-
tute for a good reputation.”

Stephanie J. Wilson is
the administrative
assistant in the State
Bar’s Communications
Department and a
contributing writer for

the Georgia Bar Journal.
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T
his article surveys case law developments

dealing with corporate and business organi-

zation law issues that were handed down by

the Georgia state and federal courts during 2008. Only

a few of the decisions concern important matters of

first impression. Some illustrate and confirm settled

points of law. Others are instructive for the types of

claims and defenses that are asserted in business

organization transactions, internal disputes and gover-

nance and how the courts are addressing them.
In general, the article is organized first by entity

type—corporations, limited liability companies, part-
nerships and joint ventures. The article then covers
areas in which the decisions concern transactional
issues that apply to all forms of business organiza-
tions, decide litigation issues characteristic of busi-
ness organization litigation or involve professional
liability claims in the business context, and in this
part of the article, the cases are catalogued by subject

2008 Annual Review of
Case Law Developments
Georgia Corporate and Business Organization Law

by Thomas S. Richey

GBJ Feature



matter. Following is a brief sum-
mary of these developments.

Corporations
Two decisions in 2008 dealt with

shareholder agreements. Neither
decision, however, addressed the
Georgia Business Corporation
Code provisions concerning share-
holders agreements, O.C.G.A.
§ 14-2-732. The Court of Appeals
of Georgia in Levy v. Reiner, 290 Ga.
App. 471, 659 S.E.2d 848 (2008),
held it axiomatic that a corporation
must be a party to a shareholders
contract in order to be bound by it,
a statement that would not be true
for a shareholders agreement meet-
ing the requirements of § 14-2-732.
In other rulings, Levy held that the
plaintiff could not pursue direct
claims for breach of fiduciary duty
based on the close corporation
exception to derivative actions
under Thomas v. Dickson, 250 Ga.
772, 301 S.E.2d 49 (1983), because
not all shareholders were parties or
adequately represented. The plain-
tiff could not sue derivatively,
either, because his breach of fiduci-
ary duty claims related to the value
of his stock, he had dissented from
a sale of the corporation’s assets
and was pursuing an appraisal
remedy, and that remedy was
exclusive. The court in Simpson v.
Pendergast, 290 Ga. App. 293, 659
S.E.2d 716 (2008), addressed a mir-
ror image buy-sell agreement
under which one shareholder spec-
ifies the terms and the others must
elect whether to buy or sell. The
court held a shareholder liable who
refused to respond to such an offer
because he considered that certain
of the specified terms violated the
agreement, but the court reversed
summary judgment for specific
performance because the proposed
terms would affect the corporation
and might not be fair.

Planning Technologies, Inc. v.
Korman, 290 Ga. App. 715, 660
S.E.2d 39 (2008), dealt with judicial
review of corporate decisions
entrusted to the discretion of the
board of directors in the context of a
determination of stock option vest-

ing. The court held that where the
language does not clearly grant the
board unbridled discretion, its deci-
sion is subject to review for whether
it was made in good faith and in the
exercise of honest judgment.

In Hilb, Rogal & Hamilton Co. of
Atlanta, Inc. v. Holley, 295 Ga. App.
54, 670 S.E.2d 874 (2008), in a restric-
tive covenant context, the court held
that a corporate employee who has
authority to bind the corporation
owes fiduciary duties to the corpo-
ration and can thus be held liable
for diverting business from it while
still employed.

The Court of Appeals of Georgia
decided three nonprofit corporation
cases in 2008: (1) Madonna v. Satilla
Health Services, Inc., 290 Ga. App.
148, 658 S.E.2d 858 (2008), in which
a hospital’s bylaws concerning
physicians’ practice privileges took
precedence over a conflicting con-
tract granting exclusive practice
rights to a single physician group;
(2) The Phoenix of Peachtree
Condominium Association Inc. v.
Phoenix on Peachtree LLC, 294 Ga.

App. 447, 669 S.E.2d 229 (2008), in
which the court held a condomini-
um association that filed suit in vio-
lation of a provision of its declara-
tion barring suits on behalf of mem-
bers, lacked standing to sue despite
a later curative amendment to
its bylaws and declaration;
and (3) Parkridge Condominium
Association, Inc. v. Callais, 290 Ga.
App. 875, 660 S.E.2d 736 (2008), in
which the court ruled that the trial
court’s findings of a member’s
proper purpose and the associa-
tion’s absence of good faith must be
upheld unless clearly erroneous,
but reversed on the amount of attor-
ney’s fees awarded, holding that
O.C.G.A. § 14-3-1604(c) requires a
corporation to pay only the fees
“incurred to obtain the order” for
inspection and copying of records.

Limited Liability
Companies

The Court of Appeals of
Georgia handed down five deci-
sions in 2008 concerning the
rights and duties of limited liabil-
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ity companies, their managers
and members to each other. In Old
National Villages, LLC, v. Lenox
Pines, LLC, 290 Ga. App. 517, 659
S.E.2d 891 (2008), the court, in a
situation rife with conflicts of
interest, held that an LLC general
manager, authorized by the oper-
ating agreement to make all deci-
sions on the LLC’s behalf, can
consent to a judgment against the
LLC without notice to or approval
from the sole member of the LLC.
By contrast, in Internal Medicine
Alliance, LLC v. Budell, 290 Ga.
App. 231, 659 S.E.2d 668 (2008),
the court found that an LLC’s
managing member owed duties of
“utmost good faith and loyalty”
to the other member and violated
her duty of care and acted in bad
faith when she failed to collect his
receivables. That standard of con-
duct applies in the absence of a
modification permitted under
O.C.G.A. § 14-11-305(4)(A). ULQ,
LLC v. Meder, 293 Ga. App. 176,
666 S.E.2d 713 (2008), applied the
requirement of good faith in the
exercise of discretionary authority
to an LLC’s decision to remove an
officer and require the repurchase
of his membership interest. The
court also held that the LLC could
not be held liable for its manag-
er’s breach of fiduciary duty and
that non-managing members do
not owe a fiduciary duty to either
the LLC or to other members. In
Fielbon Development Co. v. Colony
Bank of Houston County, 290 Ga.
App. 847, 660 S.E.2d 801 (2008),
the court interpreted the language
of O.C.G.A. § 14-11-301(c), that a
limited liability company is not
liable for acts of a member that are
“not apparently for the carrying
on in the usual way the business
or affairs” and held that the LLC
was liable for the notes signed by
one of its managers, notwith-
standing his misappropriation of
some of the loan proceeds.
Gardner v. Marcum, 292 Ga. App.
369, 665 S.E.2d 336 (2008), dealt
with a dispute over an investment
in a recording project that was
paid to an LLC, where the parties

disagreed on whether an invest-
ment was a loan or an equity
investment and where no rate of
interest had been agreed on. The
Court held that there was no
meeting of the minds, that the
LLC was required to return the
funds, but that, under O.C.G.A.
§ 14-11-3303(a), the individual
LLC members were not liable for
the LLC’s obligations, solely by
reason of being members.

In Georgia Rehabilitation Center,
Inc. v. Newnan Hospital, 283 Ga.
335, 658 S.E.2d 737 (2008), the
Supreme Court of Georgia refused
to compel arbitration of an inde-
pendent claim for judicial dissolu-
tion under O.C.G.A. § 14-11-603,
where the operating agreement
required arbitration of claims
related to the operating agreement
or its breach and provided limited
rights to dissolve the company
under conditions inapplicable to
the circumstances at hand. The
Court also affirmed the appoint-
ment of a receiver.

IH Riverdale, LLC v. McChesney
Capital Partners, LLC, 292 Ga. App.
841, 666 S.E.2d 8 (2008), upheld the
validity of an amendment to an
operating agreement, adopted by
majority vote, that abolished pay-
ment of a special fee to the plain-
tiff. The court rejected the plain-
tiff’s argument that the amend-
ment was a major decision requir-
ing unanimous consent.

Partnerships
No partnership decisions of note

came to our attention during 2008.

Joint Ventures
In American Association of Cab

Companies, Inc. v. Parham, 291 Ga.
App. 33, 661 S.E.2d 161 (2008), in a
personal injury case involving an
uninsured cab, the Court of Appeals
of Georgia, en banc, held there to be
sufficient evidence of joint control
over the cab to constitute a joint ven-
ture. A defense verdict on RICO
claims was reversed for improper
instructions on burden of proof.
Defendants’ arguments on proxi-
mate cause under RICO were reject-

ed, the court finding a causal nexus
between the lack of insurance and
the plaintiff’s ability to collect on his
personal injury claim.

Business Law Issues
Georgia courts decided four

cases involving asset sales, each
illustrating a different issue likely
to arise in that setting and each
resolved on the basis of the provi-
sions of the asset purchase agree-
ment or related agreements
and/or who was party to the
agreements. Wilkie v. 36747, LLC,
294 Ga. App. 179, 669 S.E. 2d 155
(2008), enforced provisions of an
Asset Purchase Agreement speci-
fying what obligations the pur-
chaser had assumed; Ahmed v.
CUA Autofinder, LLC, 387 B.R. 906
(Bkrtcy. M.D. Ga. 2008), dealt with
entitlement to escrowed funds,
where the purchaser’s principal
made a payment required from the
company, but failed to document
the contribution and where the
company went into bankruptcy
and the trustee claimed the funds;
Kilroy v. Alpharetta Fitness, Inc.,
2008 WL 5049966 (Ga. App. Dec. 1,
2008), found fraud claims viable
where there was evidence of
breaches of representation and
warranties in the asset purchase
agreement; Accurate Printers, Inc. v.
Stark, 2008 WL 5049960 (Ga. App.,
Nov. 26, 2008), enforced an anti-
assignment clause where an indi-
vidual had purchased the assets
and his corporation attempted to
enforce the asset purchase agree-
ment’s non-competition provision.

Deljoo v. Suntrust Mortgage, Inc.,
2008 WL 5174307 (Ga. App. Dec. 11,
2008), applied a rarely cited provi-
sion outside the Georgia Business
Corporation Code, O.C.G.A. § 14-5-
7, regarding the validity of corpo-
rate conveyances of real estate.

In Dudley v. Wachovia Bank, 290
Ga. App. 220, 659 S.E.2d 658 (2008),
the Court of Appeals addressed
disputed stock transfers with sig-
nature guarantees under Article 8
of the Uniform Commercial Code,
deciding, in a matter of first
impression in Georgia, that a signa-

30 Georgia Bar Journal



FASTER, 
BETTER VALUE, 
RELIABLE. 
CASE DISMISSED.

Services not available in all areas. Minimum term contract required. Early termination fees apply. All services subject to terms and conditions of the Comcast Business Class Service Order 
Agreement and General Terms and Conditions. © 2008 Comcast. All rights reserved.

business.comcast.com/attorney
800-391-3000

Our firm depends on the smart use of technology to thrive in this fast-changing legal world.

Filing time-sensitive trial documents to on-line litigation support and e-discovery requires a service  
we can trust. And getting the productivity tools to share documents, email, calendars and tasks  
among our busy associates and paralegals makes choosing Comcast an open and shut case.

Comcast Business Class.
Internet. Voice. TV.  
Microsoft Communication Services.



ture guarantor is not liable to a
stock owner under O.C.G.A. § 11-
8-306, but enforcing the issuers’
strict liability under § 11-8-404. 

Litigation Issues
White v. Shamrock Building

Systems, Inc., 294 Ga. App. 340, 669
S.E.2d 168 (2008), rejected a contrac-
tor’s claims of aiding and abetting
breaches of fiduciary duty, conspir-
acy and tortious interference with
business relations as to a diverted
business opportunity, based in part
on allegations that the alleged third
party aider and abettor “should
have known” or failed to “investi-
gate” the relationship between the
contractor and his former employee
before dealing with him.

In Peery v. CSB Behavioral Health
Systems, 2008 WL 4425364 (S.D.
Ga. Sept. 30, 2008), the court held
that the applicable statute of limi-
tations for breach of fiduciary
duty claims is determined by the
nature of the conduct underlying
alleged fiduciary breach.

In Fulp v. Holt, 284 Ga. 751, 670
S.E.2d 785 (2008), and Treu v.
Humanism Investment, Inc., 284 Ga.
657, 670 S.E.2d 409 (2008), the
Supreme Court of Georgia upheld
the trial court’s discretion in decid-
ing whether to appoint a receiver,
affirming in Fulp the  appointment
of a receiver for a dissolved law
firm and in Treu, the denial of a
receivership where a court-appoint-
ed auditor had adequately sorted
out the shareholders’ interests in an
investment corporation. Sampson v.
Haywire Ventures, Inc., 293 Ga. App.
779, 668 S.E.2d 286 (2008),
addressed the requirements for an
accounting, holding that the plain-
tiff must be likely to obtain some
recovery to warrant some recovery.

In Hampton Island Founders, LLC
v. Liberty Capital, LLC, 283 Ga. 289,
658 S.E.2d 619 (2008), the Supreme
Court of Georgia reversed a tempo-
rary injunction prohibiting any
effort to contest the voting rights of
investors attempting to seize con-
trol of an LLC, oust its management
and dismiss a lawsuit against a joint
venture partner. The purpose of a

temporary injunction should be to
preserve the status quo, not to
change it. The Court also held that
the trial court erred in permitting
the investors to intervene in the liti-
gation, since their purpose in doing
so was not to participate, but rather
to dismiss the litigation. 

The Court of Appeals of Georgia
in Stephens v. McGarrity, 290 Ga.
App. 755, 660 S.E.2d 770 (2008),
reversed the trial court’s approval of
a derivative action settlement under
O.C.G.A. § 14-2-745 providing that
most of the settlement funds would
be paid out to the individual deriva-
tive plaintiff with the balance to be
paid to senior management as
bonuses. The court found that
despite the arms’ length character of
the negotiations, given the danger of
collusion, the settlement was not
entitled to a presumption of fairness
and a review of its terms showed
that the settlement was not in the
corporation’s best interest.

Three decisions addressed alter
ego liability or piercing the corpo-
rate veil. In Pazur v. Belcher, 290 Ga.
App. 703, 659 S.E.2d 804 (2008), the
Court of Appeals of Georgia held
that sole ownership of a corpora-
tion, using a corporation for one’s
own ends, loans to or from the cor-
poration or the forgiveness of such
loans do not, without more, sup-
port piercing the corporate veil; it
requires a disregard of the corpo-
rate entity, making it a mere instru-
mentality for transaction of person-
al affairs, and such a unity of inter-
est and ownership that separate-
ness of entity and owners ceases to
exist. In an unpublished 11th
Circuit Court of Appeals decision,
BP Products North America, Inc. v.
Southeast Energy Group, Inc., 282
Fed. Appx. 776 (11th Cir. 2008), the
court reversed a summary judg-
ment piercing the corporate veil,
because despite a disregard of the
corporate form, there was an issue
of fact whether the corporation
had been used to defeat justice,
perpetrate a fraud or evade liabili-
ty. Bruce v. PharmaCentra, LLC,
2008 WL 1902090 (N.D. Ga. April
25, 2008), held that a plaintiff’s

alter-ego allegations as to an affili-
ate of her employer estopped her
from claiming that she was not
required to arbitrate her claims
against both entities.

In Barnette v. Coastal Hematology
& Oncology, P.C., 294 Ga. App. 733,
670 S.E.2d 217 (2008), the Court of
Appeals ruled on malicious prose-
cution claims arising from the pros-
ecution of personnel accused of
misappropriating company funds,
holding that a presumption of
probable cause based on police offi-
cers’ affidavits averring independ-
ent judgment in recommending
prosecution does not apply where
the complainant knowingly makes
false statements to the arresting
officer, as the plaintiffs had alleged. 

In two decisions, In re Sutton, 2008
WL 4527761 (Bankr. M.D. Ga. Oct. 2,
2008), a corporate officer and in In re
Wheelus, 2008 WL 372470 (Bankr.
M.D. Ga. Feb. 11, 2008), two former
managers of an LLC were found not
to be “fiduciaries” within the mean-
ing of 11 U.S.C. § 523(a)(4) and thus
the claims against them for breach of
fiduciary duty could not be deter-
mined to be non-dischargeable.

Three of 2008’s decisions con-
cerned service of process on corpo-
rations. Vibratech, Inc. v. Frost, 291
Ga. App. 133, 661 S.E.2d 185 (2008),
held that, unlike the resignation of a
corporate officer or director, the
resignation of an agent for service
of process is not effective until filed
with the Secretary of State. In Brock
Built City Neighborhoods, LLC v.
Century Fire Protection, LLC, 2008
WL 4740396 (Ga. App., Oct. 30,
2008), the court held that service by
publication on an LLC is not
authorized until after the plaintiff
has attempted service directly on
the company. Holmes & Company of
Orlando v. Carlisle, 289 Ga. App. 619,
658 S.E.2d 185 (2008), upheld serv-
ice on a bank branch manager who
was supervisor of a corporation’s
registered agent, even though the
corporation did not conduct any
business at the bank and neither the
bank nor the branch manager was
authorized to accept service on the
corporation’s behalf.
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QOS Network Ltd. v. Warburg
Pincus & Co., 294 Ga. App. 528, 669
S.E.2d 536 (2008), involves a lengthy
analysis and application of the prin-
ciples of res judicata and collateral
estoppel as to a corporation based on
the results of litigation against its
controlling shareholders and officers.

Professional Liability
The Court of Appeals of Georgia

decided two merger and acquisition
accountant liability cases in 2008. In
Atlanto Holdings, LLC v. BDO
Seidman, LLP, 290 Ga. App. 665, 660
S.E.2d 463 (2008), a 15-year old dis-
pute, it reversed an award of dam-
ages because the trial court erred in
admitting evidence of a resale of the
business many years after the dis-
puted acquisition and a reclassifica-
tion of acquisition debt as equity. In
a nursing home company acquisi-
tion case, PricewaterhouseCoopers,
LLP v. Bassett, 293 Ga. App. 274, 666
S.E.2d 721 (2008), the court upheld a
negligent misrepresentation jury
verdict, ruling on issues of reason-
able reliance and due diligence by
the trustee of children’s trusts into
which stock obtained in the acquisi-
tion was transferred. 

Saye v. Deloitte & Touche, LLP, 295
Ga. App. 128, 670 S.E.2d 818 (2008), is
a defamation case illustrating the risk
an auditor takes in reporting to an
audit client adverse information con-
cerning one of the client’s employees
and refusing to give its opinion on
the financial statements if the
employee remained in an accounting
or financial reporting role. The Court
of Appeals held that, given the audi-
tor’s independence, its reporting the
information to its client constituted a
publication and auditor’s privilege to
report such information is a qualified
one, hence allegations of malice suf-
ficed to survive a motion to dismiss.

In Smith v. Morris, Manning &
Martin, LLP, 293 Ga. App. 153, 666
S.E.2d 683 (2008), the Court of
Appeals held that written waivers
that a law firm obtained from two
clients, although valid with regard
to the matters identified, were inef-
fective to protect it from claims
when its representation of one client

in dealings with the other exceeded
the scope of the waivers.

In re Friedman’s Inc., 385 B.R. 381
(S.D. Ga. 2008), vacated in part on
reconsideration by In re Friedman’s Inc.,
394 B.R. 623 (S.D. Ga. 2008) is a
lengthy decision on motions to dis-
miss a bankruptcy trustee’s action
against officers, directors, investment
bankers and outside counsel who
represented the company and a com-
mittee of independent directors.
Among other rulings, the court held
that piercing the corporate veil
requires insolvency under Georgia
law, that Georgia law recognizes
claims for aiding and abetting fraud,
and that claims for legal malpractice
can be based on the alleged failure of
counsel to disclose adverse informa-
tion to independent directors regard-
ing interested party transactions.

Thomas S. Richey con-
centrates his practice in
securities, banking and
corporate litigation at
Bryan Cave Powell
Goldstein. He is the

founder of Georgia ICLE’s Annual
Business Organization Litigation
Seminar, now in its 14th year, and
serves on the State Bar’s Corporate
Code Revision Committee. Richey
has also published annual surveys
of Georgia corporate and business
organization case law develop-
ments for 2005-07, copies of
which are available on request to
trichey@bryancave.com.

For an extended discussion of each of
these cases, please download the docu-
ment at the following link:
h t t p : / / w w w . b r y a n c a v e . c o m /
2008-GA-Survey.

This article is not intended as legal
advice for any specific person or circum-
stance, but rather a general treatment of
the topics discussed. The views and opin-
ions expressed in this article are those of
the author only and not Bryan Cave
Powell Goldstein. The author would like
to acknowledge and thank Ann Ferebee,
Vjollca Prroni and Brooke Obie for their
valuable assistance with this article.
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trial lawyers.

CHARLES R. ADAMS, III – Fort Valley
THOMAS C. ALEXANDER – Macon

MANLEY F. BROWN – Macon
JERRY A. BUCHANAN – Columbus

JOHN D. CAREY – Macon
WADE H. COLEMAN – Valdosta

JOHN A. DRAUGHON, SR. – Macon 
JAMES L. ELLIOTT – Valdosta

BENJAMIN M. GARLAND – Macon
ROBERT R. GUNN, II – Macon
JEROME L. KAPLAN – Macon

STANLEY M. KARSMAN – Savannah
BERT KING – Gray

HUBERT C. LOVEIN, JR. – Macon
MICHAEL S. MEYER VON BREMEN – Albany

S. E. (TREY) MOODY, III – Perry
PHILIP R. TAYLOR –  St. Simons Island

RONALD C. THOMASON – Macon
CRAIG A. WEBSTER – Tifton

HON. TOMMY DAY WILCOX, JR. - Macon
F. BRADFORD WILSON, JR. – Macon

2400 THIRDD STREET
MACON,, GEORGIAA 31201

(800)) 863-98733 orr 
(478)) 746-4524

FAXX (478)) 745-2026
www.southggeorgiaadr.com
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O
n Feb. 29, legal and media professionals

from across the state gathered at the State

Bar of Georgia headquarters in Atlanta

for the 18th Annual Georgia Bar Media & Judiciary

Conference. Each year, this ICLE event focuses on

emerging First Amendment issues and their influence

on the law. Everyone from judges and lawyers to jour-

nalists are invited for a full day of panel discussions

and small group sessions dealing with the latest topics

impacting the First Amendment.

The day began with the first session, “Open
Government in Georgia: A Report Card,” led by mod-
erator Hollie Manheimer, executive director of the
Georgia First Amendment Foundation. Panelists
included Dr. Josh Azriel, Department of
Communications, Kennesaw State University; Prof.
James E. “Jay” Black, Journalism & Media Studies,
Mercer University; Carolyn Carlson, Kennesaw State
University; Stefan Ritter, Georgia Department of Law;
and Sheila Tefft, director, Journalism Program, Emory
University. The panel presented the methodology and

results of an extensive survey conducted by a coordi-
nated team of college students representing eight dif-
ferent Georgia colleges and universities. 

The survey consisted of students making open
records requests at various local and county law

18th Annual Georgia
Bar Media & Judiciary
Conference

by Stephanie J. Wilson

GBJ Feature

Conference attendees pictured during the breakout session of “When
Guilt is Not So Much the Issue: Notes from the Nichols Case.”
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enforcement agencies and univer-
sities in an effort to foster student
respect for open government and
to test the agencies’ compliance.
After each encounter, the stu-
dents reported their results to a
website where the data was col-
lected and analyzed. Overall, 65
percent of the agencies in the
study were in compliance.

The second session, “The
Atlanta Gold Standard: Lessons for
the 21st Century from a
Singular High Profile Trial of
the 20th,” provided unexpected
laughs all around. Mark Winne,
WSB-TV, proved to be a highly
entertaining moderator. The distin-
guished panel included the Hon.
Willis B. Hunt Jr., U.S.  District
Court, Northern District of
Georgia; Craig Gillen, Gillen
Withers & Lake; Arthur W. Leach,
attorney; Bill Rankin, Atlanta
Journal-Constitution; and Don
Samuel, Garland, Samuel & Loeb,
P.C. These key participants dis-
cussed one of the highest profile

and provocative Atlanta trials of
the 90s in a most frank and
amusing way.

After a short break, the Fred-
friendly session “Nano News:
Journalism Now and in the
Future,” was underway. CNN’s
Editorial Director Richard Griffiths
ably served as interlocutor to pan-
elists Thomas M. Clyde, Dow
Lohnes PLLC; Grayson Daughters,
CEO, Waysouth Media; Steven
Holmes, executive director for
Standards and Practices, CNN;
and Scott Shamp, director, New
Media Institute, University of
Georgia. The panel discussed the
effects of modern news delivery
platforms such as Twitter and
Facebook on the mainstream
media. A live Twitter demonstra-
tion was held in which the audi-
ence was invited to participate.

The luncheon program, “Georgia
& Judicial Elections: Reflections &
Reforms,” was moderated by Ed
Bean, editor, Fulton County Daily
Report. Panelists included the Hon.

Sara L. Doyle, judge, Court of
Appeals of Georgia; the Hon.
Edward H. Lindsey Jr., (R-Atlanta),
District 54, Georgia House
of Representatives, Goodman
McGuffey Lindsey & Johnson LLP;
Tamela L. Adkins, attorney;
Christopher J. McFadden, attorney;
and Michael M. Sheffield, attorney.
In this session, the panelists dis-
cussed their reactions to the 2008
Georgia judicial elections and the
status of proposed legislation.

The session that generated the
most buzz of the day was “When
Guilt is Not So Much the Issue:
Notes from the Nichols Case.”
Don Plummer, public information
officer for the Fulton County
Superior Court, chaired the panel
charged with taking a fresh look
at the Brian Nichols murder trial
from the perspective of journal-
ists, judges, lawyers and victims
who lived it. The Hon. Hilton M.
Fuller, senior judge, Superior
Court, Stone Mountain Judicial
Circuit; the Hon. James G.
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We wish to express our sincerest appreciation to those who volunteered to serve as attorney coaches, 
regional coordinators, presiding judges and scoring evaluators during our state mock trial season.

The 2009 State Champion Team is from
Grady High School—Atlanta

The 2009 Regional Champion & Wildcard Teams are: 
Bainbridge HS (Region 1 – Albany); Athens Academy (Region 2 – Athens); Grady HS (Region 3 – Atlanta);  Ware Magnet School 

(Region 4 – Brunswick); Woodland HS (Region 5 – Cartersville); Fannin County HS (Region 5 – Dalton); Decatur HS (Region 6 – 

Decatur); Jonesboro HS (Region 8 – Jonesboro); Wesleyan School (Region 9 – Lawrenceville); Central HS (Region 10 – Macon); 

Walton HS (Region 11 – Marietta); Ola HS (Region 12 – McDonough); Alexander HS (Region 13 – Newnan); Savannah Country 
Day School (Region 14 – Savannah); Starr’s Mill HS (Southern Wildcard Team) and Union County HS (Northern Wildcard Team)

For more information, please contact the mock trial office:
404-527-8779/800-334-6865 ext. 779 or mocktrial@gabar.org.



Bodiford, judge, Superior Court,
Cobb Judicial Circuit; Kellie
Stevens Hill, lead Nichols case
prosecutor, chief assistant, Fulton
County District Attorney’s Office;
Robert L. McGlasson, Nichols case
defense attorney; Richard L.
Robbins, Nichols case witness,
RobbinsLaw LLC; Jeff Dore, WSB-
TV; and Steve Visser, Atlanta
Journal-Constitution, made up this
remarkable panel.

This session was followed by
two alternative small group break-
out sessions. One continued the
discussion from the Nichols panel.

The other was a continuation of the
first session dealing with the open
government audit. Carolyn
Carlson, Kennesaw State
University, chaired the panel
made up of students who were par-
ticipants in the audit. Viviana
Arboleda, Emory University;
Salina Cranor, Georgia State
University; Kara Hooper,
Armstrong Atlantic State
University; Ansley Rice, Kenne-
saw State University; Aditya
Shajikumar, Mercer University;
and Joanna Turner, University of
Georgia, gave anecdotal accounts

of their experiences in making their
open government requests.

The final session of the day was
“Improving Georgia Justice: Court
Futures Revisited.” In the early 90s,
Georgia joined a nationally coordi-
nated but locally driven effort to
engage the public—not just lawyers
and judges—in an effort to identify
needed improvements to the state’s
courts. The panelists talked about
whether another such initiative
might be needed and what it might
take to succeed. The Hon. Harold
Melton, justice, Supreme Court of
Georgia; the Hon. A. Quillian
Baldwin Jr., judge, Superior Court,
Coweta Judicial Circuit; Samuel S.
Olens, chair, Cobb County Board of
Commissioners, Ezor & Olens, P.C.;
Jeffrey O. Bramlett, president, State
Bar of Georgia, Bondurant, Mixson
& Elmore, LLP; and Charles C.
Clay, Brock Clay Calhoun &
Rogers, PC, filled the panel which
was led by Mary McQueen, presi-
dent and CEO, National Center for
State Courts. McQueen and the
panel covered the key critical issues
facing the courts: structure, com-
munication, court automation, indi-
gent defense, customer service
and funding.

The Georgia First Amendment
Foundation’s eighth annual
Weltner Freedom of Information
Banquet was held at the Commerce
Club following the conclusion of
the conference. A highlight of the
banquet is the presentation of the
Weltner Award, honoring the
memory of former Supreme Court
of Georgia Chief Justice Charles L.
Weltner, a champion of freedom of
information and ethics in state gov-
ernment. This year’s Weltner
Award honoree was Supreme
Court of Georgia Chief Justice Leah
Ward Sears. 

Stephanie J. Wilson is
the administrative
assistant in the State
Bar’s Communications
Department and a
contributing writer for

the Georgia Bar Journal.
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(Left to right) Judge Willis B. Hunt Jr. and attorney Craig Gillen during one of the many humor-
ous moments of the Gold Club panel.

(Left to right) Judge Jim Bodiford and Judge Hilton Fuller served as panelists for a discussion of
the Brian Nichols murder trial.
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T
hree years ago, Georgia joined the ranks of

numerous other states in establishing a ded-

icated business court.1 The business court

pilot program was authorized on June 3, 2005, through

the adoption of Atlanta Judicial Rule 1004 (Rule 1004)

by the Supreme Court of Georgia.2 Rule 1004 author-

ized the judges of the Fulton County Superior Court to

create a Business Case Division (Business Court),

which began operations on Oct. 11, 2005. 

The Business Court was established to provide an
efficient and dedicated forum to resolve complex
commercial and business cases, with heightened effi-
ciency and judicial case management. The anticipated
benefits of the Business Court included the develop-
ment of a judicial bench with a particular focus and
expertise in complex commercial and business law
issues and customized case management. Rule 1004
provides that the Business Court is to be comprised of
up to three senior judges. The current designated sen-
ior judges are Judge Alice D. Bonner and Judge
Elizabeth E. Long.

Report on the Georgia
Business Court Pilot
Program

by Mary C. Gill and Kerry K. Vatzakas

GBJ Feature



During the past three years, over 83 cases have been
transferred to the Business Court, with over 200 lawyers
representing the litigants. Surveys conducted of the
lawyers who have appeared before the Business Court
reflect strong support for the Business Court and indicate
satisfaction with the timeliness and quality of decisions
from the Business Court. The docket of the Business Court
became significantly more active in 2007 after the adoption
of the Amended Rule 1004, which allowed for the assign-
ment of cases to the Business Court by motion of one party
or at the request of the superior court judge assigned to the
case.3 Prior to this amendment, assignment to the Business
Court required the consent of all parties.4

When the Business Court was formed in 2005, it was
contemplated that it would operate first as a test pro-
gram for several years. After that time, there would be
an evaluation of the Business Court, based upon the
number and types of cases filed, the time to disposition,
the perception among the bench and bar and with con-
sideration given to the continuation of, possible
changes to, or expansion of the Business Court. In July
2008, Jeffrey O. Bramlett, president of the State Bar of
Georgia, formed the Business Court Committee of the
State Bar (the Committee).5 The Committee has been
tasked with evaluating the Business Court pilot pro-
gram to date, analyzing proposed changes to the rules
governing the Business Court and considering future
growth options for the Business Court. 

The most immediate challenge addressed by the
Committee concerned the funding of the Business Court.
In August 2008, the state of Georgia imposed certain
budget cuts, which included reduction of the operating
budget of the Council of Superior Court Judges and the
subsequent elimination of funding for senior judges.6 In
response, the Committee proposed an amendment to
Rule 1004 that would (1) implement a fee of $1000 to
transfer a case to the Business Court,7 and (2) eliminate
the requirement that only senior judges serve on the
Business Court.8 Both of these measures should reduce
the funding shortfall currently facing the Business Court. 

The Committee currently is discussing potential
growth options for the Business Court, based upon a
review of business courts in other jurisdictions.9 The
Committee is focusing its efforts on evaluating three
primary options: first, an incremental approach where-
by county courts (superior and/or state) create their
own business court divisions, much like they have cre-
ated “family” divisions, on a case-by-case basis; second,
the creation of a single, unified business court with
statewide jurisdiction; and third, the creation of busi-
ness courts in targeted locations in major metropolitan
areas in Georgia. The Committee will continue to dis-
cuss the relative merits and challenges presented by
each of these models during the next several months.
The Committee will focus on issues such as the demand
for business courts outside of the metropolitan Atlanta,
how business courts would best be established within
the current county-based court system and the necessi-

ty for legislative and/or Constitutional changes to
implement a recommended approach.  

The Committee is interested in input from the Bar
regarding these alternative models. Please direct any
inquiries and comments regarding these options to
Mary C. Gill, chair, Business Court Committee, at 404-
881-7276 or mary.gill@alston.com, or other members of
the Business Court Committee. 

Mary C. Gill is a partner in the Securities
Litigation Group at Alston & Bird LLP and
is the chair of the Business Court
Committee of the State Bar of Georgia.

Kerry K. Vatzakas is an associate in the
Securities Litigation Group at Alston &
Bird LLP.

Endnotes
1. For a detailed discussion of the Fulton County Business

Court and other business court models, see Anne Tucker
Nees, Making a Case for Business Courts: A Survey of and
Proposed Framework to Evaluate Business Courts, 24 GA. ST.
U. L. REV. 477 (2007). 

2. The current version of Rule 1004 is attached hereto at
Appendix A, with proposed amendments in redline. 

3. The caseload more than doubled from 2007 to 2008. 
4. Atlanta Judicial Rule 1004 was adopted in its initial form

on June 3, 2005, by the Supreme Court of Georgia.
Amended Rule 1004 was adopted on June 6, 2007. 

5. Members of the Committee are: Mary C. Gill, chair;
Wade W. Herring II, vice-chair; Joel O. Wooten Jr., vice-
chair; M. Gino Brogdon; Thomas Reuben Burnside III;
Michael Cates; Anthony L. Cochran; Philip S. Coe; Bobby
Lee Cook; Dwight J. Davis; Gerald M. Edenfield; Lester
B. Johnson III; Jennifer Auer Jordan; Nancy Ingram
Jordan; Stephen Thomas LaBriola; Benjamin Arthur
Land; W. Fred Orr II; Jill A. Pryor; Brian DeVoe Rogers;
Richard H. Sinkfield; Michael A. Sullivan; and Elizabeth
V. Tanis. Advisors to the Committee include: William D.
Barwick; Jeffrey O. Bramlett; Raymond D. Fortin; and
James Conrad Snyder Jr.

6. The budget cuts resulted in a restriction on the use of
senior judges. Funds have been secured, however, to
allow for the continued role of the senior judges on the
Business Court for the remainder of fiscal year 2009. 

7. The fee is only payable by the parties moving for transfer.
8. The redlined proposed amendments to Rule 1004 are

attached hereto at Appendix A. The proposed amend-
ments have been approved by the Fulton County
Superior Court Judges and will be submitted to a vote by
the Board of Governors at the March 2009 meeting. 

9. The Committee would like to thank, in particular,
Michael Cates, King & Spalding LLP, and Anne Tucker
Nees, staff attorney to the Business Court, for their work
in compiling information on the alternative growth
options for the committee.
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APPENDIX A

RULE 1004-AMENDED
(Proposed Amendments in Redline)

BUSINESS CASE DIVISION

1.
The judges of the Fulton Superior Court hereby cre-

ate a Business Case Division (hereinafter referred to as
the Division).

2.
The purpose of the Division is to provide judicial atten-

tion and expertise to certain complex Business Cases.
3.

(a) For purpose of this rule, Business Cases include
actions in which the amount in controversy (or, in a
case of injunction relief the value of the relief sought or
the cost of not getting the relief) exceeds $1,000,000 and
which are brought pursuant to the following:

(i) Georgia Securities Act of 1973, as amended,
O.C.G.A. § 10-5-1, et seq.;
(ii) Uniform Commercial Code, O.C.G.A. § 11-1-
101, et seq.;
(iii) Georgia Business Corporation Code, O.C.G.A.
§ 14-2-101, et seq.;
(iv) Uniform Partnership Act, O.C.G.A. § 14-8-1, et
seq.;
(v) Uniform Limited Partnership Act, O.C.G.A.
§ 14-9A-1, et seq.;
(vi) Georgia Revised Uniform Limited Partnership
Act, O.C.G.A. § 14-9-100, et seq.;
(vii) Georgia Limited Liability Company Act,
O.C.G.A. § 14-11-100, et seq.; and
(viii) any other action that the parties to the action
and or the Court believes warrants the attention of
the Division, including large contractual and busi-
ness tort cases as well as other complex commercial
litigation.

(b) Notwithstanding anything contained herein to
the contrary, cases that include the following claims
shall not be classified as a Business Case without the
consent of all parties:

(i) Personal injury;
(ii) Wrongful death;
(iii) Employment discrimination; and
(iv) Consumer claims in which each individual
plaintiff’s claims are in the aggregate less than
$1,000,000. 

4.
The Division is to be comprised of up to three senior

one or more judges who manage, administer, and try
the cases assigned to this Division, or such other num-
ber of senior judges as the chief judge shall designate
(the “Division Judge” or “Division Judges”). The

Division judges may select a judge to serve as the head
of the Division (the Division Leader), who will be in
charge of addressing issues with regard to case assign-
ment, creating and implementing Division policies,
representing the Division to the public, and performing
all other functions that are necessary for the adminis-
tration of this Division.

5.
A Business Case filed in the Fulton County Superior

Court shall be eligible for assignment to the Division
based upon: (1) the parties’ joint request; (2) the motion
of a party; or (3) a request submitted by the Superior
Court Judge currently assigned that case, with notice to
the parties. By filing a motion to transfer a case into the
Division pursuant to subsections (1) or (2) above, the
movant(s) agrees pursuant to O.C.G.A. § 15-6-77(l) to
pay, pro rata, a transfer fee in the amount of $1,000.00
(“Transfer Fee”). In the event that a superior court judge
requests that a case be assigned to the Division pursuant
to subsection (3), no such Transfer Fee shall be required.
The motion or request shall be directed to the chief
judge of the Fulton County Superior Court and the
Business Case Division Committee to determine, after
allowing the parties twenty (20) days for briefing of the
issue, whether the case is a Business Case Division case
and whether it should be accepted for assignment into
the Business Case Division. If so accepted, the court
administrator shall reassign the case to a senior division
judge within the Business Case Division.

6.
Upon a motion or request, if the chief judge, a mem-

ber of the Business Court Committee and a senior divi-
sion judge to whom the case may be assigned deem the
case appropriate for assignment to the Division, the
court administrator shall assign the case to the Division.
Within the Division, the court administrator shall
assign the Division’s cases in rotation, taking into
account, reasonably estimated discovery, dispositive
motions, availability of the senior division judge, the
senior division judge’s current case load, and trial time,
as far as practicable, and as agreed to by the superior
court judges. The court administrator shall make every
effort to fairly assign the case load within the Division.

7.
When an active judge’s case has been reassigned to a

division judge as a Business Case, the court administra-
tor shall make such additional assignments to the active
judge as are necessary to comply with these rules.

8.
The chief judge/district administrative judge shall

select or re-select all division judges from those senior
judges, considering their experience, training, and
other relevant factors, who volunteer for such assign-
ment for a period of two years. At the end of each two
year term, the chief judge/district administrative judge
shall decide the continuation of such assignment if the
division judge volunteers for continued service. The
chief judge/district administrative judge may reassign
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such division judge at any time in the best interests of
the court and the division.

9.
The Business Cases assigned to the Division shall be

governed by applicable law, including the Georgia
Civil Practice Act, O.C.G.A. § 9-11-1, et seq., and the
Uniform Superior Court Rules.

10.
The division judges, in consultation with all parties

and pursuant to applicable law, shall have the ability to
modify the schedule for the administration of Business
Cases, including the schedule for conducting discov-
ery, filing dispositive motions, conducting pre-trial
procedures, and conducting jury and non-jury trials.

11.
In particular, the division judges, pursuant to

O.C.G.A § 9-11-5(e) may modify the procedure for fil-
ing papers with the court, including allowing such fil-
ings to be made by facsimile or by e-mail with the
court. Upon the written consent of all parties and upon
any necessary waivers as may be required by law, the
division judges may allow for service of papers filed
with the court by electronic means, including by fac-
simile or by e-mail. In the event that any procedures are
modified pursuant to this paragraph, an electronic sig-
nature shall be deemed an original signature.

12.
The division judges, in consultation with all parties,

shall have the ability to order nonbinding mediation,
arbitration, or other means of alternative dispute reso-
lution as dictated by the needs of a particular Business
Case. The division judges themselves, with the con-
sent of all parties, may conduct such non-binding
mediation, arbitration, or other means of alternative
dispute resolution.

13.
The calendar for the Division shall be prepared

under the supervision of the Division Judges and shall
be made available to all parties with Business Cases
pending in the Division. Pursuant to agreement of the
parties and the court, the court may notify parties of
such calendar by electronic means, including by fac-
simile or by e-mail.

14.
Subject to the rules of evidence, the Division encour-

ages the parties to use electronic presentations and
technologically generated demonstrative evidence to
enhance the trier-of-fact’s understanding of the issues
before it and to further the convenience and efficiency
of the litigation process.

15.
Within thirty (30) days of a Business Case being

assigned to the Division, or such shorter or longer time
as the division judges shall order, the parties shall meet
with the division judge to whom the Business Case is
assigned to discuss the entrance of a case management
order, including the following issues: (i) the length of
the discovery period, the number of fact and expert

depositions, and the length of such depositions; (ii) a
preliminary deposition schedule; (iii) the identity and
number of any motions to dismiss or other preliminary
or pre-discovery motions which shall be filed and the
time period in which they shall be filed, briefed, and, if
appropriate, argued; (iv) the time period after the close
of discovery within which post-discovery dispositive
motions shall be filed, briefed, and, if appropriate,
argued; (v) the need for any alternative form of dispute
resolution; (vi) an estimate of the volume of documents
and electronic information likely to be the subject of
discovery from the parties and non-parties, and
whether there are means by which to render document
discovery more manageable and less expensive; (vii)
and modifications to the rules under the Civil Practice
Act or the Uniform Superior Court Rules as may be
applicable to a particular case; (viii) such other matters
as the division judge may assign to the parties for their
consideration. Within ten (10) days of such a meeting,
the parties shall submit a proposed case management
order to the division judge for consideration. 

16.
In an effort to reduce the length of discovery and

quickly resolve any discovery disputes, the division
judges shall be available to the parties to resolve dis-
putes that arise during the course of discovery.

17.
In addition to telephone conferencing pursuant to

Rule 9 of the Uniform Superior Court Rules, by mutual
agreement between the parties and the division judges,
counsel may arrange for any hearing or other confer-
ence to be conducted by video conference, subject to the
same rules of procedure and decorum as if the hearing
or conference were held in open court. In addition to
charging the parties for other costs associated with
Business Cases pending in the Division, the clerk may
charge the parties a fee for such video conferencing or
may include the costs of such video conferencing in any
standard fee charged to parties participating in
Business Cases pending in the Division. 
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Our Friends!
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Georgia Legal Services Program. 

The following individuals and law firms contributed $150 or more to the
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2008 “And Justice for All”
State Bar Campaign for 

the Georgia Legal Services Program
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John A. White Jr.
David C. Whitlock
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Jeffrey L. Wolff
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Janice M. Barrocas
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Frank C. Jones
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Jones Boykin & Associates
Kelley & Snow, LLP
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Traci D. Kemp
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Brent J. Layne
Nolan C. Leake
Jane R. Leitz
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Catherine E. Long
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Louis B. Lusk Jr.
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C. Truitt Martin Jr.
LaRee K. Martin
Karol V. Mason

Robert E. Matthews
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James T. McDonald Jr.
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Donald E. Meyer
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Patrick T. O’Connor
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Mary L. Parker
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James E. Peavy
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Alan R. Perry Jr.
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W. Warren Plowden Jr.
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Judith A. Powell
Marie T. Ransley
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Robert L. Rearden III
John D. Reeves

Hon. Mae Catherine Reeves
Hon. W. Gene Richardson

Robert P. Riordan
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Teresa W. Roseborough

William G. Rothschild
Jennifer M. Rubin
Amelia T. Rudolph

John T. Ruff
M. Shayla Rumely
Cornelia S. Russell
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Christopher G. Sawyer
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W. Scott Schulten
Sarah M. Shalf

Stanton J. Shapiro
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Marta Shelton
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Douglas A. Smith

George B. Smith III
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Edward S. Sohn
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Stemberger, Cummins &
Arnall, P.C.
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Tammy S. Welch
Robert G. Wellon
Nancy J. Whaley
Larry Joe White
Richard A. White
Joseph A. Whittle
Robert J. Wilder
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Elena Bagger
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We appreciate our donors
and take great care in com-

piling the Honor Roll of
Contributors. If we have

inadvertently omitted your
name, or if your name is

incorrect in the records, we
apologize and encourage

you to contact the
Development Office at 404-
206-5175, so that we can
correct our records and

acknowledge you properly in
the future. Some donors

have requested anonymity.

The Georgia Legal Services
Program is a non-profit law

firm recognized as a
501(c)(3) organization by the
IRS. Gifts to GLSP are tax-

deductible to the fullest
extent allowed by law.To

make a contribution go online
at www.glsp.org, or mail your
gift to Georgia Legal Services

Program, Development
Office, 104 Marietta Street,
Suite 250, Atlanta, Georgia,

30303. Make checks payable
to the Georgia Legal

Services Program. Thank you
for your support.
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Kudos
>

Kilpatrick Stockton announced that Bill Brewster
was named to Lawdragon’s prestigious 2008 500
Leading Lawyers in America guide. The 500 guide
features the most “talented, respected and influen-
tial professionals handling the biggest legal matters
of the year.” Also, Miles Alexander, Stan
Blackburn, Susan Cahoon, Richard Cicchillo,
Steve Clay, Randy Hafer, Rick Horder and Diane
Prucino were selected as Leading Lawyer finalists
for their remarkable achievements in 2008.

Charlie Henn, a partner in the firm’s intellectual
property department, was named one of
“Atlanta’s 40 Under 40 Leaders” by the Atlanta
Business Chronicle. The publication’s annual listing
includes the top “Up and Comers” among the
Atlanta business community. Henn was also
named one of Lawyers USA’s 2008 Lawyers of the
Year. Only six attorneys nationwide were honored.

Renae Bailey and Elizabeth Thomas are 2008
graduates of the Women in Technology’s Careers
in Action Program. The program is designed for
management-level women to develop critical skills
they need to be most effective in their roles in their
organization and is presented by some of Atlanta’s
most high-profile executives.

Partner Joe Beck was named to the 2009 BTI
Client Service All-Star Team. A select group of 176
attorneys nationwide were recognized with this
client-nominated distinction for delivering the
absolute best client service to Fortune 1000 clients.
Beck was one of only 22 attorneys to receive this
distinction two years in a row.

Ray Chadwick, a partner in the litigation
department, received the 3rd Annual Robert L.
Allgood Service Award at the Augusta Bar
Association’s annual meeting in January. The
award recognizes one member of the Bar each year
who has exhibited exemplary service and commit-
ment to the bar and community over a substantial
period of time. 

Twenty Kilpatrick Stockton attorneys earned
recognition as Georgia Trend’s 2008 “Legal Elite:”
Miles Alexander, Stan Blackburn, Jay Bogan, Bill
Brewster, Richard Cicchillo, Greg Cinnamon,
Ted Davis, Lynn Fowler, Charla Hall, Charlie
Henn, Andy Kauss, Alfred Lurey, Scott Marrah,

Todd Meyers, George L. Murphy Jr., John Pratt,
Diane Prucino, Earle Taylor, Bailey Teague and
David Zacks.

> Ford & Harrison LLP was recognized as a 2008
Diversity Leader by the Law Department of Sodexo
Inc., a leading foodservice and facilities manage-
ment company with an objective to integrate diver-
sity and inclusion into all aspects of its business
approach. Ford & Harrison is one of four law firms
to earn this first annual distinction from Sodexo.

> Joia M. Johnson, executive vice presi-
dent, general counsel and secretary of
Hanesbrands Inc., joined the Client
Advisory Council of Lex Mundi. The
council is a distinguished group of sen-
ior in-house counsel from some of the

world’s leading companies which provides advice
and guidance in a variety of areas that enhance
member firms’ ability to serve their clients better
and to meet the needs of in-house counsel.

> Charles Kuck was installed as the pres-
ident of the American Immigration
Lawyers Association for the 2008-09
term. Kuck is managing partner of the
Atlanta immigration law firm of Kuck
Casablanca LLC.

> Rep. Earl Hilliard Jr., (D-Birmingham)
was named Freshman Legislator of the
Year by the Alabama House
Democratic Caucus. Hilliard was rec-
ognized for his legislation regarding the
implementation of safety initiatives for

schools and his work with the Alabama
Commission to Reduce Poverty. The awards are
also based on leadership, voting history and partic-
ipation during the previous session.

> The U.S. Department of Veterans
Affairs announced that attorney
George Bradford was selected for the
Leadership VA program (LVA) for
2009. LVA identifies leaders in the
Department of Veterans Affairs who

exhibit leadership talent and potential and pro-
vides an enrichment of their career development
through an intense leadership training experience.
Bradford is an attorney in the VA Office of
Regional Counsel in Decatur where he handles a
wide range of issues and is a subject matter expert
in appropriations law.

Bench & Bar

BeckHennBrewster Chadwick
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> Hunton & Williams LLP’s Atlanta office, which
recently celebrated its 20th anniversary, received
the “2008 Law Firm of the Year Award” from the
Pro Bono Partnership of Atlanta (PBPA) for han-
dling the most legal matters referred by the PBPA
in the past year, including assisting nonprofits with
reviewing contracts, registering trademarks, draft-
ing bylaws and updating human resources policies.

> The U.S. District Court for the Northern District of
Georgia announced the reappointment of the Hon.
Alan J. Baverman to a second term as a full-time
U.S. magistrate judge. The reappointment was
effective February 2009. U.S. magistrate judges are
appointed for eight-year terms by the U.S. district
judges of their district.

> Jones Walker was once again ranked in The
National Law Journal’s NLJ 250. The firm was
ranked as the nation’s 163rd-largest law firm in
2008, up from 182nd in 2007, reflecting the firm’s
growth of nearly 15 percent in 2008. The NLJ 250
ranks law firms by number of total attorneys, and
also provides data about the number of partners,
associates and other data about the top 250 law
firms in the United States.

> Bovis, Kyle & Burch, LLC, announced
that Gregory T. Presmanes, partner,
was inducted as a fellow into The
College of Workers’ Compensation
Lawyers. Fellowship is extended by
invitation only to workers’ compensa-

tion attorneys who have demonstrated the highest
professional qualifications, ethical standards, high-
est level of character, integrity, professional expert-
ise and leadership, as well as sustained, exception-
ally high-quality services and distinguished
accomplishments in their field. 

> The Hon. Chris Hughes of Fitzgerald,
was elected superior court judge for the
Cordele Judicial Circuit. Hughes had
previously served as juvenile court
judge for the circuit since 1998.

> Atlanta attorney John C. Bruffey Jr. was awarded
Campbell University’s Alumni Service Award in
recognition of his service and support. Bruffey, a
partner at Drew, Eckl & Farnham, is a 1984 gradu-
ate of the Norman Adrian Wiggins School of Law at
Campbell University. He was selected in part for
his influential work in the law school’s fall 2009
move from rural Buies Creek, N.C., to Raleigh.

On the Move

In Atlanta

> Parker, Hudson,
Rainer & Dobbs
LLP announc-
ed that Atlanta
attorneys Keith
R. Blackwell,
Robert M.

Brennan and Jonathan E. Bush were elected to the
partnership. Blackwell is a member of the firm’s
litigation department and his practice focuses on
information security, government investigations
and commercial litigation. Brennan is a former
federal prosecutor and member of the firm’s litiga-
tion department, where his practice focuses on
complex civil litigation, defense of white collar
crimes and other regulatory offenses and repre-
senting victims of white collar crimes. Bush is a
member of the firm’s commercial finance depart-
ment and his practice focuses on the documenta-
tion, negotiation and closing of syndicated and
non-syndicated commercial loan transactions. The
firm’s Atlanta office is located at 285 Peachtree
Center Ave., 1500 Marquis Two Tower, Atlanta,
GA 30303; 404-523-5300; Fax 404-522-8409;
www.phrd.com.

> Amy Levin Weil, long-time federal
prosecutor and former chief of the
Appellate Division of the U.S.
Attorney’s Office for the Northern
District of Georgia, announced the
opening of The Weil Firm, a law firm

specializing in appellate practice. The firm is
located at 511 E. Paces Ferry Road NE,
Atlanta, GA, 30305; 404-581-0000; Fax 404-869-0704;
www.theweilfirm.com.

> Ford & Harrison LLP announced the
addition of Paul R. Beshears as partner
in the firm’s Atlanta office. Beshears, a
former partner of Nelson Mullins Riley
& Scarborough LLP in Atlanta, repre-
sents employers in labor relations and

employment law matters. The firm’s Atlanta office
is located at 1275 Peachtree St. NE, Suite 600,
Atlanta, GA 30309; 404-888-3800; Fax 404-888-3863;
www.fordharrison.com.

> Mary Anthony Merchant joined Ballard Spahr
Andrews & Ingersoll, LLP, as partner in the intel-
lectual property department in the firm’s Atlanta

Bench & Bar
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office and as leader of the biotechnology team in the
patent group. Most recently a partner at Troutman
Sanders, Merchant is a seasoned attorney whose
work focuses on procuring and protecting the intel-
lectual property assets of her clients. The firm is
located at 999 Peachtree St., Suite 1000, Atlanta, GA
30309; 678-420-9300; Fax 678-420.9301; www.
ballardspahr.com.

> Jones Day named product
liability lawyer John F.
Yarber as partner and envi-
ronmental lawyer Christine
M. Morgan as of counsel in
the Atlanta office. Both
were formerly associates.

Yarber has focused on defending national clients in
product liability litigation. Morgan practices envi-
ronmental law, with emphasis on environmental
counseling on compliance and transactional issues.
The firm is located at 1420 Peachtree St. NE, Suite
800, Atlanta, GA 30309; 404-521-3939; Fax 404-581-
8330; www.jonesday.com.

> The Fulton County Board of
Commissioners appointed David Ware
to serve as county attorney for Fulton
County Government. The Office of the
County Attorney provides legal counsel
and representation to the Fulton County

Board of Commissioners and various Fulton
County departments and agencies. Since 2004, Ware
has served in the Office of the County Attorney as a
senior trial attorney. The office is located at 141
Pryor St. SW, Atlanta, GA 30303; 404-612-0246.

> Womble Carlyle Sandridge & Rice,
PLLC, announced that Lisa Thieler was
invited to become a member of the firm.
Thieler’s practice focuses on capital
markets transactions, including syndi-
cated loan transactions, senior debt

financings, letter of credit-backed industrial bond
financings and structured finance transactions. The
firm’s Atlanta office is located at One Atlantic
Center, Suite 3500, 1201 W. Peachtree St.,
Atlanta, GA 30309; 404-872-7000; Fax 404-888-7490;
www.wcsr.com.

> Reid H. Harbin and Jennifer M. Miller
announced the opening of Harbin & Miller, LLC.
The firm assists clients in all aspects of commer-
cial and residential real estate concerns. The office
is  located at 3085 E. Shadowlawn Ave., Atlanta,

GA 30305; 404-446-4995; Fax 404-446-4994;
www.harbinmillerlaw.com.

> Hawkins & Parnell, LLP, announced
that Jack N. Sibley was appointed the
new managing partner of the firm. A
prominent trial attorney with an exten-
sive practice in complex litigation,
Sibley has been with the firm for over

20 years. The firm’s Atlanta office is located at 4000
SunTrust Plaza, 303 Peachtree St. NE, Atlanta,
GA 30308; 404-614-7400; Fax 404-614-7500;
www.hawkinsparnell.com.

> Miller & Martin PLLC announced that corporate
lawyers A. Josef DeLisle, Chris A. Schwab and
Christopher T. Henderson joined the firm’s
Atlanta office. DeLisle, who joined the firm as a
member, concentrates his practice on mergers,
acquisitions and divestitures, private debt and
equity and venture capital transactions, securities
laws, corporate formation and governance, share-
holders’, partnership and joint venture agree-
ments, service agreements, and other general
business and commercial matters. Schwab, who
joined the firm as of counsel, advises clients on
various corporate and business matters, including
complex corporate mergers, acquisitions and
divestitures, secured and unsecured loan transac-
tions, technology and intellectual property licens-
ing agreements, outsourcing and procurement
agreements and sales and service agreements.
Henderson, who joined the firm as an associate,
works with clients on various corporate and busi-
ness matters. The firm’s Atlanta office is located
at Suite 800, 1170 Peachtree St. NE, Atlanta,
GA 30309; 404-962-6100; Fax 404-962-6300;
www.millermartin.com.

> McKenna Long
& Aldridge LLP
announced that
former state
lawmaker Matt
Towery returned
as a member of

the firm’s government affairs practice. Towery
will continue in his role as CEO of
InsiderAdvantage/Poll Position, one of the nation’s
leading polling and market research companies.

Richard B. Hankins and Alston D. Correll join-
ed the partnership of the firm’s employee relations
practice in the Atlanta office. Both previously prac-
ticed at Kilpatrick Stockton LLP. The firm’s Atlanta

Bench & Bar
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office is located at 303 Peachtree St. NE, Suite 5300,
Atlanta, GA 30308; 404-527-4000; Fax 404-527-4198;
www.mckennalong.com.

> Derick C. Villanueva announced that The
Villanueva Law Firm, LLC, relocated its offices to
the Buckeye Tower building in Atlanta. The
Villanueva Law Firm, LLC, continues to provide
quality and affordable representation to individuals
and businesses in bankruptcy, domestic relations,
business law, immigration, criminal defense and
workers compensation. The firm’s new address is
Buckeye Tower, Suite 335, 3300 Buckeye Road,
Atlanta, GA 30341; 770-220-0818; Fax 770-220-0814;
www.vlawfirmllc.com.

> Ogletree, Deakins, Nash, Smoak &
Stewart, P.C., announced that Ruth
Anne Collins Michels, an attorney in
the firm’s Atlanta office, was elected
a shareholder. Michels practices
exclusively in the area of employee
benefits law.

The firm also added two new employment law
attorneys. Patrick F. Clark joined as a shareholder
and Amie M. Willis joined as of counsel. Both
attorneys previously served at Epstein, Becker &
Green, P.C. The office is located at Bank of
America Plaza, 600 Peachtree St. NE, Suite 2100,
Atlanta, GA 30308; 404-881-1300; Fax 404-870-
1732; www.ogletreedeakins.com.

> Jackson Lewis LLP announced that
Raazia K. Hall joined their Atlanta
office as a partner. Hall was formerly a
partner in the business immigration
practice group at Ford & Harrison. She
now joins the Jackson Lewis global

immigration practice and will focus her attention on
the needs of employers in the region and
throughout the country. The office is located
at 1155 Peachtree St., Suite 1000, Atlanta,
GA 30309; 404-525-8200; Fax 404-525-1173;
www.jacksonlewis.com.

> Bovis, Kyle & Burch, LLC, announced
that Benjamin A. Leonard was named
of counsel. Leonard continues his prac-
tice of workers’ compensation defense.
The firm is located at 200 Ashford Center
North, Suite 500, Atlanta, GA 30338; 770-

391-9100; Fax 770-668-0878; www.boviskyle.com.

In Macon
> Donald L. Johstono, formerly with the

U.S. Attorney’s Office, announced the
opening of his own practice. Johstono’s
areas of concentration include criminal
defense and asset forfeiture. The firm is
located at 3318 Vineville Ave., Macon,

GA 31204; 478-254-2493; Fax 478-254-2923;
www.donaldjohstono.com.

> Mary Beth Hand was named the newest partner
at Sell & Melton, LLP, where she has practiced
law since 2003. Hand’s practice is focused on civil
litigation, including eminent domain, constitu-
tional litigation and business litigation. The office
is located at 577 Mulberry St., Suite 1400, Macon,
GA 31201; 478-746-8521; Fax 478-745-6426;
www.sell-melton.com.

In Valdosta
> Coleman Talley LLP announced that

Andrew V. Thomas II joined the firm as
an associate in its litigation practice.
The firm’s Valdosta office is located at
910 N. Patterson St., Valdosta, GA
31601; 229-242-7562; Fax 229-333-0885;

www.colemantalley.com.

> Langdale Vallotton, LLP, announced
that Katherine A. Gonos joined the firm
as an associate. Prior to joining
Langdale Vallotton, Gonos worked as
an assistant public defender in the
Waycross Judicial Circuit and the

Southern Judicial Circuit in Moultrie. Her practice is
concentrated in criminal defense and domestic rela-
tions. The firm is located at 1007 N. Patterson St.,
Valdosta, GA 31601; 229-244-5400; Fax 229-244-
0453; www.langdalevallotton.com.

In Chattanooga, Tenn.
> Miller & Martin PLLC

announced associates Neil
A. Brunetz and Ian K. Leavy
to member status. Brunetz
concentrates his practice on
courtroom representation of
clients in civil litigation mat-

ters. Leavy concentrates his practice in the area of
labor and employment law. The firm is located at
Suite 1000, Volunteer Building, 832 Georgia Ave.,
Chattanooga, TN 37402; 423-756-6600; Fax 423-785-
8480; www.millermartin.com.
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In Kansas City, Mo.
> Shook, Hardy & Bacon LLP

announced that Leonard Searcy was
elected to the partnership of the
Kansas City office. Searcy’s practice
areas include intellectual property
prosecution & counseling and interna-

tional litigation & dispute resolution. The office
is located at 2555 Grand Blvd., Kansas
City, MO 64108; 816-474-6550; Fax 816-421-5547;
www.shb.com.

In Louisville, Ky.
> Fisher & Phillips LLP announced that

Craig P. Siegenthaler joined the firm as
a partner to open Louisville’s first
nationwide labor and employment
firm. Siegenthaler was formerly a part-
ner in the labor and employment prac-

tice group of the Louisville-based law firm of
Greenebaum Doll & McDonald PLLC. The firm is
located at Suite 2000, 220 W. Main St.,
Louisville, KY 40202; 502-561-3990; Fax 502-561-
3991; www.laborlawyers.com.

In San Francisco, Calif.
> Jay W. Brown was named partner at

the law firm of Clapp, Moroney,
Bellagamba and Vucinich, a personal
injury defense firm located in the San
Francisco Bay area. Brown has been
with Clapp, Moroney since 2000. The

firm is located at 6130 Stoneridge Mall Road,
Suite 275, Pleasanton, CA 94588; 925-734-0990;
Fax 925-734-0888; www.clappmoroney.com.

Bench & Bar

Bovis, Kyle & Burch, LLC
Gregory T. Presmanes

Fisher & Phillips LLP
D. Albert Brannen
F. Kytle Frye III
David R. Kresser
Ann Margaret Pointer 
Thomas P. Rebel
James E. Rollins Jr.
John E. Thompson
Kim K. Thompson

Ford & Harrison LLP
Joycelyn L. Fleming
Patricia G. Griffith
C. Lash Harrison
Thomas J. Kassin

John L. Monroe Jr.
Chad A. Shultz
Claude T. Sullivan

Goodman McGuffey
Lindsey & Johnson, LLP

Charles R. Beans
Edward H. Lindsey Jr.
C. Wade McGuffey Jr.

*This is not a complete list
of all State Bar of Georgia
members included in the
publication. The information
was compiled from Bench &
Bar submissions from the
law firms above for the
April Georgia Bar Journal.

Georgia Super
Lawyers

In selecting attorneys for Super Lawyers, Law &
Politics employs a rigorous, multiphase process.
Peer nominations and evaluations are combined

with third party research. Each candidate is
evaluated on 12 indicators of peer recognition
and professional achievement. Selections are
made on an annual, state-by-state basis.*

Bovis, Kyle & Burch, LLC 
Benjamin A. Leonard 

Fisher & Phillips LLP
Tiffani Hiudt Casey
E. Jewelle Johnson
Joseph P. Shelton
Shanon Stevenson

Ford & Harrison LLP
Reneé A. Canody
Joelle C. Sharman

Goodman McGuffey
Lindsey & Johnson, LLP

Samantha R. Johnson
Robert A. Luskin 
Teri A. Zarrillo

*This is not a complete list
of all State Bar of Georgia
members included in the
publication. The information
was compiled from Bench &
Bar submissions from the
law firms above for the
April Georgia Bar Journal.

Georgia Rising Stars
This list recognizes the top up-and-coming attor-
neys in the state – those who are 40-years-old or
younger, or those who have been practicing for

10 years or less.*If you have information

you want to share in the

Bench & Bar Section of

the Georgia Bar Journal,

contact Stephanie Wilson

at stephaniew@gabar.org.
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D
id you know we’ve got over $1 million in

unpaid receivables?” your assistant asks

as she enters your office. “We need that

money! Take a look at these letters I’ve drafted to the

clients with accounts that are 60 days overdue.”

“With those letters and $4, I could buy a cup of cof-
fee,” you grouse. “Times are hard. It’s easy to put the
lawyer’s bill at the bottom of the stack.” 

“That’s why I think we need to kick it up a notch—
let them know we mean business. I’m adding interest
to any account that is past due. These letters threaten to
send the really old files to a collection agency and to
report the default to the credit bureau. And if the col-
lection agency can’t collect in two months, we sue!”

“There goes our repeat business,” you respond.
“There’s gotta be a better way!”

Fee collection has always posed problems for
lawyers; it’s a classic conflict that pits the lawyer’s per-
sonal interest in being paid against the obligation of
loyalty to the client. Revealing otherwise confidential
information about the client can be distasteful to a
lawyer, even though an exception to the
Confidentiality Rule (Ga. Rule of Professional Conduct
1.6) allows limited revelation of otherwise-protected
information when necessary to collect a fee. As a result,
many lawyers are uncomfortable taking action against
a slow- or no-paying client.

How does the ethical lawyer go about collecting
past-due fees?

It all begins with good communication.  A written fee
agreement goes a long way towards letting the client
know what to expect. You may also be able to prevent
problems by sending regular bills during representa-
tion, even for contingency matters, and billing the client

No More Mr. Nice Guy:
Ethically Collecting on Overdue Accounts

Office of the General Counsel

by Paula Frederick

“



for costs as they are incurred.
Provide sufficient detail in the bill
so that the client understands you
have done real work on the case. 

If the client questions the
amount of the bill, ask whether his
failure to pay stems from a belief
that you have charged too much. If
so, the Bar’s Fee Arbitration
Department may be able to help. 

Once an account becomes past
due, act quickly. Let the client
know the consequences of failing
to pay—whether you intend to
withdraw from representation, add
interest to the bill or send the
account for collection. 

If you do plan to withdraw, the
sooner the better. Bar Rule 1.16
prohibits withdrawal where there
will be “material adverse effect” on
the interests of the client. The Rule
requires reasonable notice to the
client and allowing time for
employment of other counsel. 

A lawyer may ethically charge
interest on an overdue bill, even

where there is no prior agreement
with the client to do so. Formal
Advisory Opinion 45 requires the
lawyer to notify the client on the
face of the bill that interest will be
charged on amounts unpaid after a
designated period of time. Of
course the lawyer’s notices and dis-
closures must comply with all
applicable state and federal law
such as the Truth in Lending and
Fair Credit Billing Acts.

Using a collection agency to col-
lect past-due accounts is not per se
unethical, as long as the lawyer
protects confidential information.
On the other hand, “fee collection
programs” that buy fee bills from
lawyers are prohibited because
they do require the lawyer to
reveal confidential information
about the client and the case.  See
Formal Advisory Opinions 49 and
95-1 for more information.  

A relatively new Opinion, 07-1,
further defines the lawyer’s ability
to reveal confidential information

in attempting to collect a fee. The
Opinion distinguishes between
direct collection methods, such as
using a collection agency or bring-
ing suit, and indirect methods,
such as reporting the client to a
credit bureau. It prohibits use of
indirect methods because they are
not specifically aimed at collecting
the fee and they appear punitive.

As a last resort, the Rules of
Professional Conduct do not pro-
hibit a lawyer from suing a former
client over a past-due account. Do
so with caution, however; clients
tend to file malpractice claims or
Bar grievances in response to
what they perceive as aggressive
collection efforts.

Paula Frederick is the
deputy general
counsel for the State
Bar of Georgia and
can be reached at
paulaf@gabar.org.
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Disbarments

James A. Elkins
Columbus, Ga.
Admitted to Bar in 1965

On Jan. 26, 2009, the Supreme Court of Georgia
accepted the petition for voluntary surrender of
license of James A. Elkins (State Bar No. 243200). In
the representation of a client, Elkins failed to keep the
client informed of the status of the case, he lied about
the status of the case, he failed to respond to a motion
for summary judgment and he failed to inform his
client timely that the motion had been granted
and the case dismissed. Elkins has seven prior
disciplinary infractions.

Earl Dean Clark Jr.
Athens, Ga.
Admitted to Bar in 2001

On Jan. 26, 2009, the Supreme Court of Georgia
disbarred Earl Dean Clark Jr. (State Bar No. 126787).
The Court considered four Notices of Discipline
against Respondent. In each case Respondent aban-
doned his clients after doing little or no work on their
cases, he failed to communicate with those clients
about the status of their cases, and he failed to with-
draw from representation. Clark was properly served
with a Notice of Investigation in each case, but he
failed to answer the Notice. He was properly served
with the Notices of Discipline, but failed to reject

those Notices. The Court found in aggravation that
Clark had multiple violations in multiple cases evi-
dencing a pattern and practice of wrongful behavior.

Martha F. Dekle
Brunswick, Ga.
Admitted to Bar in 1986

On Feb. 9, 2009, the Supreme Court of Georgia dis-
barred Martha F. Dekle (State Bar No. 216740). Dekle
filed two civil complaints on behalf of different clients
in federal district court. She failed to keep her clients
informed about the status of the cases and failed to
properly prosecute the actions. In one case she failed to
respond to discovery and failed to inform her client
that her deposition had been scheduled. In the other
case she failed to respond to a motion for summary
judgment and terminated her representation without
notifying the client or taking action to protect her inter-
ests. One complaint was dismissed for failure to prose-
cute and the other resulted in the entry of summary
judgment against Dekle’s client.

Dekle was served with each Notice of
Investigation and each formal complaint, but failed
to file or serve answers.

John M. Shinall
Greensboro, Ga.
Admitted to Bar in 1969

On Feb. 9, 2009, the Supreme Court of Georgia dis-
barred John M. Shinall (State Bar No. 642800). The fol-

Discipline Summaries
(December 12, 2008 through February 13, 2009)

Lawyer Discipline

by Connie P. Henry



lowing facts are deemed admitted
by his default: Shinall was retained
by a client and paid $5,000. Shinall
failed to file discovery responses,
however, and did not notify his
client of the motion for sanctions
filed by the opposing party due to
that failure. Shinall did not respond
to the motion and the court entered
an order directing him to respond to
discovery and assessing attorney’s
fees, but Shinall did not advise his
client about the order. Shinall did
not file discovery and did not
appear at the compliance hearing
scheduled by the court, which led
the court to strike his client’s
answer and counterclaim and
award a default judgment against
the client. Shinall did not notify his
client of the judgment nor did he
return any of his client’s calls.

Neal Harley Landers
Duluth, Ga.
Admitted to Bar in 1998

On Feb. 9, 2009, the Supreme
Court of Georgia disbarred Neal

Harley Landers (State Bar No.
433398). The following facts are
deemed admitted by his default:
Landers conducted real estate clos-
ings for Old Republic National
Title Insurance Company. In con-
nection with five closings handled
in 2006 and 2007, Landers received
funds in a fiduciary capacity. He
failed to promptly notify the third
parties that he had received funds
and failed to forward the funds
promptly or at all. He also failed to
maintain complete records of the
funds, he did not maintain funds
held in a fiduciary capacity in an
account separate from his own
property; and he failed to record
promptly the deeds regarding the
closing. He failed to keep his
clients informed and did not act
with reasonable diligence in repre-
senting his clients. In one case, he
failed to record the deeds in the
order intended by the parties, and
in another case, he failed to pur-
chase title insurance contrary to the
closing documents and the intent

of the parties. After Old Republic
terminated his agency, Landers
failed to return property belonging
to Old Republic, failed to respond
to requests for information and
failed to disclose information
regarding title policies and premi-
ums for title insurance that he held
in a fiduciary capacity.

James F. Stovall III
Marietta, Ga.
Admitted to Bar in 1973

On Feb. 9, 2009, the Supreme
Court of Georgia accepted the vol-
untary surrender of license of
James F. Stovall III (State Bar No.
685950). Stovall pled guilty in fed-
eral court to conspiracy to commit
offenses against the United States
and wire fraud.

Suspension
Lester Christopher Solomon
Tifton, Ga.
Admitted to Bar in 2001

On Jan. 26, 2009, the Supreme
Court of Georgia accepted the peti-
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tion for voluntary discipline of
Lester Christopher Solomon (State
Bar No. 666665) for a six month
suspension from the practice of
law. Prior to being admitted to the
bar, Solomon was a minister at a
church and he agreed to help man-
age the financial affairs of a dis-
abled person by receiving title to
his real property, securing a mort-
gage loan on the property, paying
himself a commission, paying the
mortgage payments and himself a
monthly stipend with the annuity
income and allowing this person to
continue to live in the home. After
Respondent was admitted to the
bar, he continued to handle the
now client’s financial matters but
did not separate his funds from the
client’s or deposit the client’s funds
into an attorney trust account. The
Court found that at the time
Respondent was relatively inexpe-
rienced in the practice of law and
that his violation was not inten-
tional. Justices Melton, Hunstein
and Thompson dissented.

Suspension and
Review Panel
Reprimand
Bradley J. Taylor
Atlanta, Ga.
Admitted to Bar in 1977

On Jan. 26, 2009, the Supreme
Court of Georgia ordered that
Bradley J. Taylor (State Bar No.
699662) be suspended from the
practice of law for a period of six
months and that he receive a
Review Panel reprimand. In
October 2005, Taylor agreed to hold
$45,644.80 for a client as part of a
real estate transaction. He deposit-
ed that amount into his escrow
account and, due in part to person-
al, psychological and emotional
stresses, he withdrew most of the
funds and used them for personal
and business expenses. Taylor
advised his client of his unethical
behavior in February 2006, he
repaid the funds, and thereafter
continued to represent the client. 

The Court noted in mitigation
that Taylor voluntarily informed

his client about his conduct; he
repaid the money he had misap-
propriated; his client continued to
vouch for Taylor’s professionalism
and integrity; Taylor was remorse-
ful for his error in judgment; his
conduct was at least partially
caused by personal problems of a
non-recurring nature; he had no
prior discipline; and he cooperated
with disciplinary authorities.

Public Reprimand
Mara Sacks Dewrell
Naples, Fla.
Admitted to Bar in 2000

On Jan. 26, 2009, the Supreme
Court of Georgia accepted the peti-
tion for voluntary discipline of
Mara Sacks Dewrell (State Bar No.
621936) for a public reprimand.
Respondent participated in the for-
mation of a real estate closing
practice that became a large multi-
state practice. In mitigation, the
Court found that Respondent
failed to ensure that her staff used
only lawyers to close Georgia real

estate transactions. Less than 10
transactions per year involved a
non-lawyer closing, Respondent
did not commit any other crime
and she accepted responsibility for
her actions.

Interim Suspensions
Under State Bar Disciplinary

Rule 4-204.3(d), a lawyer who
receives a Notice of Investigation
and fails to file an adequate
response with the Investigative
Panel may be suspended from the
practice of law until an adequate
response is filed. Since Dec. 12,
2008, one lawyer has been
suspended for violating this
Rule, and one lawyer has
been reinstated.

Connie P. Henry is the
clerk of the State
Disciplinary Board and
can be reached at
connieh@gabar.org.
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For the most up-to-date
information on lawyer

discipline, visit the Bar’s
website at www.gabar.org
/ethics/recent_discipline/.
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W
ith the continued economic crisis in

our country, law firms have come to

realize that their once “recession-

proof” profession has taken a hit, and in order to sur-

vive and maintain financial stability and security, the

firm must be more careful in their business manage-

ment maneuvers. From more efficiently using technolo-

gy to stepping up key marketing efforts, modern firms

realize the necessity of making effective management

decisions. Here are some detailed moves that can work

well against the backdrop of a tumultuous economy.

Money Moves
Monitor Accounts

Beyond logically checking balances to see how
much money you have in the bank, you should also
make sure you are in compliance with Bar rules on
trust accounts—no commingling; knowing how
much of the trust balance belongs to which client and
how much of the balance is a nominal amount for
account maintenance charges to start. Looking at
numbers can also help identify trends in client costs
as well as fee income by lawyer and staff timekeep-
ers. You can use this information to plan future
expenditures and the like.

Manage Billing
Set up effective and flexible payment arrangements for

clients even though it is usually most appropriate to get
fees upfront when and where you can. Send out bills on
time and get caught up on collections activity by making
sure your accounts receivables are being managed appro-
priately. Accounts that have been due for more than 30
days are trouble accounts, and communicating with the
client about the bill is absolutely necessary at this stage. 

Budget
Be sure that you project real operating numbers for

up to two years out. Manipulate figures for worst-case

Effective Management
Moves for Lawyers
in a Recessed Economy

Law Practice Management

by Natalie R. Kelly



scenarios. With a written budget,
you can easily forecast firm “what-
if’s” across line items. Pay close
attention to items that could
change easily with further shifts in
the overall economy. 

Staffing and HR Moves

Check Your Team
Look closely at your team and

analyze the work that needs to be
done. Consider who is doing the
work in your firm—is there a
match with the skill set required
for work output and is there room
for improvement, or will added
personnel be needed to accommo-
date any anticipated work shifts?

Update Policies and
Procedures

Fine-tuning procedures and mak-
ing sure that firm policies make
sense is an easy place to start when
working on firm improvements. Just
reviewing policies and procedures
for a match with the reality of your
current situation can be enough to
improve a practice. Another simple
tip is to always write out your poli-
cies and procedures.

Fine Tune Benefits and
Compensation Packages

Pay close attention to what’s
working and what’s out of synch
with reality in terms of the pay and
benefits being afforded workers in
the firm. Be flexible and realistic
with your system so that you are
retaining good workers and
rewarding your producers.

Client Relations Moves

Monitor Your Level
of Service

Do a client satisfaction survey
and check on all feedback you
receive about how you have helped
clients with their legal needs. Work
toward delivering exceptional cus-
tomer service in all cases by
addressing each concern you see or
hear about concerning your prac-
tice. Another way of monitoring
your level of service is to pay atten-

tion to comments coming from staff
and other internal contacts.

Do Something About
Clients’ Referrals

Go beyond the normal thank you
for clients and others who refer you
to potential clients. Think of creative
and ethical ways to say thanks and
to keep the door open for even more
referred business in the future.

Communicate With All
Clients

If you have been remiss in stay-
ing in touch with clients on a regu-
lar basis, make sure that you take
time to complete a full client
sweep, contacting all of your
clients. It’s always good to touch
base with each client, even if all
you have to report is that nothing
is going on with the case. 

Technology Moves

Monitor Office Systems for
Effectiveness

With services carrying a heavier
price tag in terms of time lost to
inefficiency, it is imperative that
you make sure your systems are
adequate and working properly.
Do an inventory and check all cur-
rent systems. This will enable you
to determine if an upgrade or
change is needed, and you can then
account for it in the short term.

Get Trained Up
Make sure to take advantage of

opportunities to expand your
skills. Lawyers and staff should
seek out ways to do things more
efficiently. For example, if you are
already very familiar with your
current office system, take the time
to learn more about the advanced
features. This will provide you
with a higher degree of knowledge
about the particular product, possi-
bly enabling you to increase your
work productivity.

Look to the Next Level
Learn about the latest trends in

legal technology and compare
them with what is in your arsenal.

Do you need to upgrade or convert
any of your current systems? If so,
when looking at the latest and
greatest products, be sure to have a
written plan that takes into account
your firm’s needs and the inherent
upgrade cycle for technology
which dictates that you will usual-
ly have to make serious technology
moves every two to three years. 

Weathering tough economic
times, while not pleasant, can
present an opportunity to fine-
tune, prune and even eliminate
management techniques that get
in the way of the firm’s overall
progress and success. Take advan-
tage of these times and contact us
for help with specific resources to
keep your firm going and advanc-
ing in spite of what’s happening
with the economy.

Natalie R. Kelly is the
director of the State
Bar of Georgia’s Law
Practice Management
Program and can be
reached at
nataliek@gabar.org. 
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J
ust as trees are bursting forth with the promise

of new life and beauty, there are many positive

and progressive happenings within the State

Bar community. The South Georgia Office has hosted

Bar and community programs, and area attorneys and

local bars have been busy with personal triumphs and

community activities.

State Bar President Jeffrey O. Bramlett and YLD
President Joshua C. Bell led a Bar Leadership
Conference at the South Georgia Office on Jan. 16.
Leaders from seven circuits attended the gathering
and left with fresh ideas and a renewed commitment
to service. Tom Boller, legislative consultant from
Capitol Partners Public Affairs Group, Inc., was also
on hand to provide a legislative update. He advised
and encouraged the Bar leaders to develop a rapport
with their congressmen. With looming legislative
issues such as tort proposals, judicial reform, attor-
ney advertising and electronic filings, Boller stated
that it is imperative for attorneys to communicate
with their representatives. Bramlett will conduct this
same agenda in Savannah for local bar associations in
the coastal area. There is no doubt this program pro-
vides a great opportunity to enhance leadership skills
that ultimately impact the profession of law and the
community-at-large. 

The South Georgia Office also hosts a number of com-
munity programs. One such program is the Department
of Human Resources Fatherhood Program. This program
began in 1997 and is an integral part of the Office of Child
Support Services. The program has engaged more than
3,000 non-custodial parents through training. These par-
ents have increased their earning potential with job train-
ing, education and vocational certificates. The Fatherhood
Program is used to help non-custodial parents to make
timely payments and if there are barriers, to overcome
them. Barriers can include a lack of a high school diploma
or GED, no driver’s license or transportation, alcohol and
substance abuse, criminal records and mental health

Rife with Positive
Possibilities

South Georgia Office

by Bonne D. Cella

(Left to right) YLD President Joshua C. Bell and State Bar President
Jeffrey O. Bramlett lead the Bar Leadership Conference at the South
Georgia Office Jan. 16.
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issues. The program works with the
non-custodial parents who are will-
ing, yet unable to pay their support
regularly. The Fatherhood Program
generally takes three to six months to
complete and serves both fathers
and mothers who are non-custodial
parents. The participants are
required to work at least 20 hours
per week while enrolled in the pro-
gram and pay child support. Upon
completion of the program, partici-
pants receive assistance in obtaining
full-time employment at a
livable wage. Georgia’s Fatherhood
Program is the largest state-operated
fatherhood program in the United
States. Neal Edalgo, Fatherhood
agent in the South Georgia area is
committed to his work and infuses a
positive “can do” energy to the par-
ticipants even in these difficult
economic times. 

The South Georgia Office and the
Tift Judicial Circuit welcomed the
first female superior court judge.
Tifton native Melanie Barbee-Cross,
a magna cum laude graduate of The
University of Georgia and Mercer
University’s Walter F. George School
of Law, was elected to the position.
Barbee-Cross worked in private
practice for 16 years before seeking
the position of superior court judge.
Her husband, Ray, and sons,
Conner, Bryce and Brooks, support-
ed her all the way. “Although I have
not previously served in a judicial
position, I feel this is a job I have

been training for my entire life,
beginning in high school when I
interned with attorneys. Every judge
elected to the bench starts with no
experience in that aspect of their
career, but they all have the ability to
listen, learn, adapt and apply their
cumulative experience to each situa-
tion that arises. As my 16 years in
private practice have taught me, no
two cases are alike and each day
presents new opportunities to learn
and positively impact peoples’
lives,” she stated. 

Robert Guy, president of the
Camden County Bar Association,
shared information about recent
activities from the 25-member bar.
The bar, which meets every month,
has established a scholarship for a
senior who writes the best essay
titled, “A Law or Lawyer Who Has
Made a Lasting Impact on Society.”
Camden bar members also volun-
teer as coaches for local mock trial
competitions and have joined
together to remodel the local
women’s shelter. They have also
planned a day-long Family Law
CLE which will be hosted by the
South Georgia Office to accommo-
date their membership. 

Another active local bar making
a positive impact in the community
is the Houston County Bar
Association (HCBA). President
Susan McNally has held meetings
to fine-tune plans to award six
scholarships to high school seniors. 

McNally proudly revealed that
Tomieka Daniel, HCBA member, is
a recipient of the Justice Benham
Award for Community Service.
Additionally, Mercer University’s
Walter F. George School of Law has
announced that Daniel will be the
first recipient of its Law and Public
Service Program Award for
Outstanding Public Service by a
Recent Graduate.

Daniel is employed by Georgia
Legal Services and previously
worked on domestic violence
cases. She is extremely dedicated
to her community and serves
on the board of the Boys and
Girls Club, volunteers for the
R.E.A.D. Foundation and is an
active member of Alpha Kappa
Alpha Sorority.

We salute all of these dedicated
people for planting the seeds,
growing the ideas and harvesting
the bounty of positive results.

For assistance planning and
implementing programs or CLEs
for your local bar association, please
send an e-mail to bonnec@gabar.org
or call 800-330-0446. 

Bonne Cella is the
office administrator at
the State Bar of
Georgia’s South
Georgia Office in
Tifton and can be

reached at bonnec@gabar.org.
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Judge Melanie Barbee-Cross holds the
newest member of her family, son Brooks,
after her swearing-in ceremony.

The Camden County High School Mock Trial Team pictured with their coaches.
(Front Row, left to right) Rich Gamble, teacher coach; Glenda Kessler, teacher coach; Annette
Perry, law clerk volunteer; and Michael Perry, attorney coach.
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T
he State Bar of Georgia has 40 practice-spe-

cific sections to provide members with a

range of benefits including lunch-and-learn

programs, CLE institutes and social functions. 

The dues for the sections are included on your Dues
Notice where you have the ability to add as many sec-
tions as you would like. The sections you are currently
a member of will be listed on the notice with a list of all
available sections.

Sections provide you an opportunity to network with
peers in the same field of practice. Whether you are
renewing your section membership or joining for the
first time, be sure to include your dues in the total
amount you remit to the Bar.

Administrative Law Section 
Provides a forum for attorneys to become better

acquainted with the Georgia Administrative
Procedures Act and the numerous administrative agen-
cies of the state government. The annual dues are $15.

Agriculture Law Section 
Seeks to increase the awareness and further the knowl-

edge of members of the Bar and general public in agri-
cultural law issues. The annual dues are $20.

Antitrust Law Section
Facilitates awareness and compliance with the feder-

al antitrust laws. It does so primarily through meetings
and programs that alert section members to recent
antitrust developments and allows them to get together
with other antitrust practitioners in the private bar and
the Atlanta offices of the Antitrust Division and the
FTC. The annual dues are $20.

Appellate Practice Section
The purpose of the section is “to foster professional-

ism and excellence in appellate advocacy and to encour-
age improvements in the appellate process.” The work
of the section involves sponsoring programs and semi-
nars, encouraging appellate pro bono representation,
providing a forum for dialogue between the appellate
bench and bar of this state and, when appropriate,
advocating improvements in appellate practice and
procedure through legislation. The annual dues are $15.

Aviation Law Section
Offers opportunities to members of the Bar to acquire

and share knowledge of aviation-related topics in order
to foster a better understanding of the issues that are
unique to aviation law. The annual dues are $15.

Forty Practice-Specific
Sections Are Available
to Bar Members

Section News

by Derrick W. Stanley



Bankruptcy Law Section
Serves all members of the Bar

whose practice involves debtor-
creditor issues in the consumer or
commercial law areas by its spon-
sorship of seminars, publications
and networking opportunities
throughout the state. The annual
dues are $35.

Business Law Section
Hosts standing committees on

the Corporate Code, the UCC,
Securities, Partnerships, Legal
Opinions and Publications and
continues to consider legislative
proposals and monitor legislative
developments in their respective
areas. The annual dues are $20.

Consumer Law Section
Fosters professionalism and

excellence in consumer law advo-
cacy, both through individual and
class actions and to promote
improvements in laws governing
consumer transactions and fair or

deceptive business practices. The
annual dues are $25.

Corporate Counsel Law
Section

Comprised of Bar members
engaged in corporate law practice
with corporations, associations and
law firms, the section annually
sponsors a two-day Corporate
Counsel Institute covering topics of
interest to corporate counsel. The
annual dues are $25.

Creditors’ Rights Section
Seeks to provide learning oppor-

tunities for its members and to
serve the needs of attorneys prac-
ticing in the area of collections and
commercial litigation. The annual
dues are $15.

Criminal Law Section 
Conducts activities to help keep

members updated in the finer
points of criminal law and dissem-
inates information on matters

affecting criminal practice. The
annual dues are $20.

Dispute Resolution Section
Facilitates the methods for

resolving legal disputes other than
through litigation and plans con-
tinuing education seminars. The
annual dues are $15.

Elder Law Section 
Promotes the development of

substantive skills of attorneys
working with older clients by offer-
ing continuing education pro-
grams. The annual dues are $20.

Eminent Domain Section
Organized to promote education

relating to the law of eminent
domain in the state of Georgia. The
annual dues are $35.

Entertainment & Sports Law
Section

The section goals are to educate
and promote networking among
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members and guests. Members, as
well as the Bar at large, enjoy
learning and socializing in a
relaxed atmosphere. The annual
dues are $25.

Environmental Law Section
The section provides its mem-

bers with a unique opportunity to
get to know other lawyers from
industry, federal and state govern-
ment, public interest organizations
and private law firms who practice
environmental law on a day-to-
day basis. Membership in the sec-
tion also enables members to stay
informed on current environmen-
tal subjects, including legislative
and regulatory developments,
through its quarterly newsletter.
The annual dues are $25.

Equine Law Section 
Organized as an association of

licensed attorneys in the state of
Georgia, the section has members
who desire to develop their knowl-
edge and professional abilities in
equine matters of law in order to
render better service to their clients
and the general public. The annual
dues are $20.

Family Law Section
Keeps domestic relations prac-

titioners informed of changes in
applicable statutory and case law
that impact us every day. The sec-
tion promotes this continuing
education process through semi-
nars, meetings and a newsletter,
which is invaluable to all family
law practitioners. The section also
monitors legislation in an attempt
to improve the administration of
family law justice in Georgia. The
annual dues are $35.

Fiduciary Law Section
Has as its primary goal the

improvement of skills of lawyers
who practice in the fiduciary area
by sponsoring seminars such as
the Fiduciary Law Seminar, the
Estate Planning Institute in
Athens, the Basic Estate Planning
Seminar and other programs. The
annual dues are $30.

Franchise and Distribution
Law Section

Formed to promote the educa-
tion and best practices of franchise
and distribution law among section
members. The annual dues are $20.

General Practice &
Trial Law Section 

Benefits of membership include
Calendar Call, luncheons, liaison to
other sections and the American
Bar Association and a web pres-
ence. Section seminars focus on
trial practice, law staff training,
office technology, mediation and
basic corporate practice. Members
enjoy inexpensive access to
an extensive audio cassette and
videotape library. The annual
dues are $35.

Government Attorneys
Section

Formed in recognition of the
significant number of attorneys
engaged in government service.
The purpose of this section is to
provide a forum for government
attorneys and to promote their
interest before and participation in
the Bar. The annual dues are $10.

Health Law Section 
Deals with a wide variety of

health care law issues relevant to
attorneys for hospitals, physi-
cians, insurers, employers,
patients and government agen-
cies. The section conducts educa-
tional seminars during the year
and also sponsors health law
projects among the various
Georgia law schools. The annual
dues are $20.

Immigration Law Section
Provides education, advice and

disseminates information regard-
ing current conditions relating to
the practice before various
government agencies including
Department of Homeland Security,
U.S. and state Department of
Labor, etc., to its members in the
area of U.S. immigration law. The
annual dues are $15.

Individual Rights Law
Section

Serves the Bar through educa-
tional activities intended to protect
and promote the rights of individu-
als. During the legislative session
the section monitors legislation
likely to have a significant impact
on members. The section sponsors
community service projects, hosts
informal gatherings for its mem-
bers and special guests. The annual
dues are $15.

Intellectual Property Section 
The section provides network-

ing and educational opportunities
to its members. The section also
fosters networking and education
for intellectual property attorneys
and professionals nationwide,
including co-sponsoring the
annual IP Institute. The annual
dues are $35.

International Law Section
Endeavors to provide a forum for

its members to exchange ideas and
experiences related to representa-
tion of domestic or foreign clients in
connection with matters involving
more than one national jurisdiction.
The annual dues are $25.

Judicial Section
Fosters professionalism and

excellence in the judiciary,
encourages improvements in
judicial process and court opera-
tions, solicits input from non-
judicial bar members upon judi-
cial procedures and court opera-
tions and encourages interaction
between the bench and bar. The
annual dues are $10.

Labor and Employment Law
Section 

Focuses attention on all areas of
labor/management employee/
employer relationships through
continuing legal education. The
annual dues are $20.

Legal Economics Law Section 
Provides information and assis-

tance on the administrative, busi-
ness and practical aspects of the
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practice of law. The section works
with the Law Practice Management
Program of the Bar and co-sponsors
seminars. The annual dues are $10.

Local Government Law
Section 

Provides a forum for attorneys
representing local governments to
exchange ideas and experiences.
The Local Government Institute for
City and County Attorneys is held
annually in Athens. The annual
dues are $10.

Military/Veterans Law
Section

Formulates plans for the benefit
of military and veterans. The sec-
tion actively works to develop Pro
Bono options for members of the
military. The annual dues are $15.

Product Liability Law
Section 

Co-sponsors two seminars annu-
ally. Members receive newsletters
featuring case summaries, articles,
section member profiles and a
calendar of section events, which
includes meetings in Rome,
Savannah and Macon. The annual
dues are $25.

Real Property Law Section 
Promotes continuing legal edu-

cation by co-sponsoring with ICLE
each year, a commercial real prop-
erty law seminar in the fall, a basic
real estate practice seminar in the
winter and a Real Property Law
Institute in May. The section moni-
tors legislation at the state and fed-
eral level that impacts its members.
The section maintains a listserve for
members to post questions and
receive real time responses, with
helpful guidance from other practi-
tioners. The annual dues are $25.

School and College Law
Section 

Provides section members with
opportunities to interact with
those actively engaged in practic-
ing school and college law. The
section co-sponsors annually, with
the ICLE, a seminar on school and

college law issues. The annual
dues are $15.

Senior Lawyers Section
Informs lawyers of retirement

opportunities, options and bene-
fits, support and assistance to
senior lawyers in continuing
their careers, improved represen-
tation for the disadvantaged,
increased pro bono work,
encouraging the development of
alternate provisions of dispute
resolution, advancement of sub-
stantive elder law and profes-
sional collegiality. The annual
dues are $10.

Taxation Law Section
Pursues the continuing educa-

tion of the members of the Bar in
the field of federal and state taxa-
tion; maintains liaison with the
Internal Revenue Service, the State
Department of Revenue and the
Georgia State University Tax
Clinic; monitors state legislation
affecting taxation; and makes rec-
ommendations concerning legisla-
tive and administrative rules. The
annual dues are $20.

Technology Law Section
Provides a forum for lawyers to

discuss legal issues related to tech-
nology. The section holds periodic
lunch-and-learn programs and
maintains a website for its mem-
bers. The annual dues are $25.

Tort & Insurance Practice
Section

Has five main functions: (1) to
further the education of its mem-
bers by providing seminars on
insurance-related legal topics; (2)
to keep its members abreast of
current developments in insur-
ance law, such as case law, legisla-
tion or regulations; (3) to provide
a forum for the exchange of views
on the insurance-related aspects of
the practice of law; (4) to influence
for the better, when appropriate,
those activities which relate to
insurance and affect lawyers;
and (5) to develop a relationship
with the State Insurance

Commissioner’s Office that will
enhance the interests of the mem-
bers of the section. The annual
dues are $15.

Workers’ Compensation Law
Section 

Seeks through its work to keep
its members fully informed in the
area of workers’ compensation.
The section works closely with
the State Board of Workers’
Compensation to convey infor-
mation regarding new rules
changes and statutes to its mem-
bers. It actively participates in
and supports workers’ compensa-
tion seminars and continuing
legal education. The annual dues
are $25.

Derrick W. Stanley is
the section liaison for
the State Bar of
Georgia and can be
reached at
derricks@gabar.org.
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C
asemaker has launched a new and

improved online legal research database,

Casemaker 2.1. Because the State Bar of

Georgia is a member of the Casemaker Consortium,

Bar members have immediate access to Casemaker 2.1

at no cost. Casemaker 2.1 has added many new benefi-

cial features that will assist with conducting a more

comprehensive search. 

When logging into Casemaker 2.1, you are automat-
ically placed in the State Bar of Georgia’s Library
Menu. This library menu gives you complete access to
Attorney General Opinions, Case Law, Code & Acts,
Constitution, Federal Court Rules, Georgia Bar Journal,
Georgia State University Law Review, Rules &
Regulations and State Court Rules (see fig. 1).

In the new Casemaker 2.1 toolbar, you have the
option to choose “Home,” which will direct you to
Casemaker’s home page; “State Libraries,” which will
take you to the library menu option for all 50 states;
“Federal Library,” which will take you to the Federal
Library Menu; “Legal Forms,” which will allow you to
obtain certain legal forms; or “Help,” which directs you
to the Casemaker user manual and frequently asked
questions (see fig. 2). Additionally, with Casemaker 2.1,
you have the option to click “Print,” which will allow
you to print documents in PDF, Microsoft Word and
HTML format (see fig. 3). 

Casemaker has also upgraded their “CASEcheck”
option. Not only can you gain access to subsequent
cases that are citing the initial case you are looking at
from your state’s library, but you are also provided

with the same subsequent case information from other
states (see fig. 4).

When researching Case Law, you have more basic
and advanced search options. You can choose to
“Browse” or “Search” from the Case Law menu, and
you have the option of conducting an “Intersection
Search” or an “Inclusion Search” (see fig. 5).  “Search
Tips” are also provided at the bottom of the Case Law
search screen (see fig. 6).

Another new feature is that the radio buttons from
Casemaker 2.0 have been removed. With Casemaker
2.1, you simply type the information in the correct
search query field. There are far too many new features
and benefits of Casemaker 2.1 to discuss in one article.
We will begin with a breakdown of the “Basic Search
Functions” in the June issue of the Georgia Bar Journal.

Casemaker has become the country’s most prized
member benefit. Why pay so much for online legal
research when one of the most trusted online legal
research databases is available to you for free? The
Bar is here to assist you with navigating Casemaker
2.1. We offer Casemaker training classes four times a
month and we also offer Casemaker webinars to
interested members. Upcoming training classes can
always be found on the State Bar of Georgia’s web-
site, www.gabar.org, under the News and Events sec-
tion. Onsite Casemaker training can also be request-
ed by local and specialty bar associations. 

For more assistance with using Casemaker, please
contact the Law Practice Management Department, at
404-527-8772 or 800-334-6865. 

Kimberly White is the member benefits
coordinator of the State Bar of Georgia
and can be reached at
kimberlyw@gabar.org.

Welcome to
Casemaker 2.1

Casemaker

by Kimberly White
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We offer Casemaker training classes four times a
month  Upcoming training classes can always be

found on the State Bar of Georgia’s website,
www.gabar.org, under the News and Events section.
Onsite Casemaker training can also be requested by

local and specialty bar associations.
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N
o matter how eloquent a brief is, the brief

can be eviscerated by opposing counsel if

the legal research that goes into the brief

is incomplete or inaccurate. Even when research itself

is complete, in that all relevant cases are found,

lawyers (particularly, in our experience, young

lawyers) can fixate on language that a court used in an

isolated passage, rather than the actual holding and

reasoning of the case. This can result in an inaccurate

portrayal of the law.

To ensure that briefs1 are both eloquent and accu-
rate, this installment focuses on the steps of processing
research. It presents a simple but effective prewriting
technique2 to understand and organize case law.

Step One: Focus on Results, Not
Words or Facts

When reviewing the legally pertinent cases, the first
step is to focus on the result the court reached.
Categorizing cases solely on identifying the “good”
cases (i.e., those with a result that favored the client) and
the “bad” cases (i.e., those with a result that did not
favor the client) creates two piles of cases. So, for exam-
ple, if the issue is whether a client might obtain mental

anguish damages for breach of contract, cases holding
that the plaintiff was entitled to such recovery (the
“good” cases) would go into one pile, and cases holding
that the plaintiff was not entitled to such recovery (the
“bad” cases) would go in another pile.

We realize this sounds basic. Experienced attorneys
instinctively categorize cases this way. However, a top-
pling stack of print-outs and books, a hectic schedule

Prewriting and the
Two Pile Technique

Writing Matters

by Karen J. Sneddon and David Hricik



and the rigors of law practice can
make anyone overlook some
things. Perhaps this explains why
in practice we repeatedly opposed
briefs from “good” law firms that
relied heavily on cases that had bad
results for their clients.3

Inattention to this basic first step
appears to us to be a growing prob-
lem. This increase may be attribut-
able to the increased use of elec-
tronic research tools, such as
Westlaw and Lexis. (Don’t get us
wrong, we love and regularly use
electronic research tools!) When
using these tools, it’s easy to type in
“mental anguish damages are not
recoverable in contract” and find
cases that repeat those words.
However, the writer may fail to
scroll down and see that, a few
screens later, the court explained
that while the general rule was that
the damages were not recoverable,
“they were when….” 

We don’t know it to be a fact, but
we suspect some lawyers may be
reading screenshots rather than
cases. A screenshot is an incomplete
picture. Reading the entire case
and placing the cases in piles by
result helps the lawyer place the
cases in context.

Step Two: Identify the
Bad Cases that are
Easy to Distinguish
and the Bad Cases
that are Difficult to
Distinguish; Repeat
with the Good Cases

The second step is to read4 each
case, starting with the bad pile. As
each case is reviewed, the order
within each pile will reflect the role
each case may play in the brief.

Some bad cases will be easily
distinguishable on their facts.
When reading, the lawyer can jot a
note on each case and put it in the
bottom of the bad pile. A case with
easily distinguishable facts and a
bad result is weak, even when used
by a competent opponent.

Some bad cases have somewhat
similar facts and yet reached a bad
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result. Those go on the top of the
bad pile. Those cases could be diffi-
cult to distinguish and so present
one of the most powerful weapons
for the opposing counsel. They
deserve additional attention. If a
sentence or two can explain why the
case facts justify a different result
from “our” facts, the lawyer should
write that distinction on the case. If
it takes more than a sentence or two,
then that case should end up at the
very top of the bad pile. It’s one of
the cases that the opponent could
do the most damage with: a case
with similar facts, but a bad result.

Then the lawyer should repeat
the process with the good pile.
Again, some have “easy” facts to
support the right result, while oth-
ers are less “easy” and perhaps
closer to the client’s facts. The cases
with facts that more easily justify a
good result are going to be weak
cases to rely on because the oppos-
ing counsel could easily distin-
guish them. But, the cases with the
most similar or analogous facts and
the right result or with “weaker”
facts than the client’s facts but with
the right result will be more diffi-
cult for the opposing counsel to
distinguish. Those cases go on the
top of the good pile. Those are the
“white knight” cases: right result
on similar or even “weaker” facts.

Step Three: Use the
Piles to Inform Your
Approach to Writing

By the time Step Two is com-
plete, writing the brief is well on its
way. The cases provide the perti-
nent legal “rules” and are already
arranged to show which cases
could best be used to support the
client’s case and which cases
would most need to be distin-
guished to support it. Obviously,
this facilitates an efficient approach
to writing.5

As with all prewriting techniques,
there is no rigid formula to follow.
Below are some helpful tips to using
the piles to guide your writing. 

One effective approach is to
address all bad cases in the open-

ing brief. The easily-distinguished
bad cases can be brushed away in
a footnote. The footnote could
read, “In very different circum-
stances, courts have denied mental
anguish damages where the facts
simply did not support them.”
Following the sentence could be
the signal “see, e.g.,” and a string
of pertinent cases with pithy par-
entheticals making each bad case
sound perfectly right, but readily
distinguishable. A case that is par-
ticularly similar, but bad, requires
more explicit consideration than
the brush-away footnote. An in-
text paragraph or two could trans-
form such a case into an ally—a
case whose result was mandated
by different facts—not an enemy
of illogic or inebriation. 

In the text of the opening brief,
the lawyer could focus on the most
similar cases with the right result.
The less pertinent good cases like-
wise can fall into a string cite foot-
note, again with pithy parentheti-
cals explaining their pertinence
and result.

Thus, the two pile prewriting
technique can inform your
approach to writing. It may be sim-
ple, but it’s one prewriting tech-
nique that works. 

Karen J. Sneddon is
an assistant professor
at Mercer Law School
and teaches in the
Legal Writing Program.

David Hricik is an
associate professor at
Mercer Law School
who has written sev-
eral books and more
than a dozen articles.

Mercer’s Legal Writing Program
is currently ranked as the num-
ber one legal writing program in
the country by U.S. News &
World Report.

Endnotes
1. This installment is focused on per-

suasive writing. However, this
prewriting technique is useful for

both predictive and persuasive
writing.

2. All prewriting techniques can play
a part in the recursive process of
writing. Other helpful prewriting
techniques include brainstorming,
freewriting, clustering, charting
and outlining.

3. Having in a reply brief to distin-
guish the cases the party cited in
its opening brief is not effective
advocacy. For example, if the
defendant in seeking summary
judgment argues that the Smith
case controls, it is not good if the
plaintiff’s responsive brief can
agree that Smith controls but
point out that Smith upheld an
award of mental anguish dam-
ages under weaker facts. The
defendant is then left arguing
that Smith is different, not the
same. A busy judge or law clerk
may find the ineptitude distract-
ing, to say the least.

4. For information about reading
strategies, see Ruth Ann
McKinney, READING LIKE A
LAWYER: TIME-SAVING STRATEGIES
FOR READING LAW LIKE AN EXPERT
(2005); Leah M. Christensen, Legal
Reading and Success in Law School:
An Empirical Study, 30 SEATTLE U.
L. REV. 603 (2007).

5. Of course, in some respect, this is a
grossly simplified take on the
process because this process must
often be done element-by-element.
So, for example, in the case of men-
tal anguish damages, if there are
three exceptions to the general rule
that mental anguish damages are
not recoverable for breach of con-
tract, then this process has to be
repeated for each exception. If one
exception has three elements to it,
this approach should be repeated
for each of the three elements.
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T
he Supreme Court of Georgia, under the

leadership of Chief Justice Leah Ward Sears

and her co-host, Justice Harris P. Hines, held

its first Supreme Court Summit on Children, Marriage

and Family Law (the Summit), Nov. 19-20, 2008. The

premise of the conference was this:

Every year, nearly three quarters of a million
Georgians get divorced, and almost four out of
every 10 babies in this state are born outside of mar-
riage. Of course, many hardworking single parents
do an excellent job of raising their children.
However, we cannot ignore the substantial body of
research revealing that when adults fail to build
lasting, stable marriages, children suffer—children
of divorced and of never-married parents suffer
disproportionately from emotional and physical ill-
ness; more of them drop out of school and fewer
attend college; they earn less income; they develop
more addictions to drugs and alcohol; and they are
more likely to engage in violence or suffer it in their
homes. Moreover, a recent report on the taxpayer
costs of divorce and unwed childbearing estimated
that cost to taxpayers of family breakdown in

Georgia exceeds nearly $1.46 billion a year. But
many Georgians aren’t aware of the effect that the
increase in family fragmentation has had on our
court systems. Fragmenting families are flooding
our court dockets. They account for 65 percent of all
civil cases in Georgia heard at the superior court
level, and they outnumber all felony and misde-
meanor criminal cases combined. Indeed, family
fragmentation is a significant factor contributing to
judicial backlog and overstretched budgets in
courts all over the country. Thus, we believe that
building a healthy marriage culture in Georgia is a
legitimate concern for our legal system.1

Co-sponsored by the Institute for American Values,
the Summit called upon national and local experts to
discuss marriage and its importance to children and
even its website nomenclature suggests the strong
theme: www.getmarriedstaymarried.org. 

For this conference, I was asked to moderate a dis-
cussion on the ethics of collaborative law. Collaborative
law, a process in which lawyers and clients contractual-
ly agree to pursue non-adversarial, out-of-court means
of resolving disputes and reaching agreement has been
hailed by some as a revolutionary alternative to the tra-
ditional litigation paradigm in divorce and other
domestic relations cases. They say that this approach
facilitates a civil post-divorce relationship between the
separating parties, and it lessens the adverse impact

Professionalism and
Collaborative Law in
Family Law Practice

Professionalism Page

by Avarita L. Hanson

This article is an adaptation of a paper originally submitted for presentation at “For Children’s Sake,” A Summit on Marriage
and Family, presented by the Supreme Court of Georgia and the Institute for American Values, Nov. 19-20, 2008, Atlanta, Ga.



experienced by any children
involved in the divorce. Others
argue, however, that the collabora-
tive law approach violates the legal
rules of ethics because an attorney’s
required commitment to a joint
problem-solving approach conflicts
with the obligation to zealously
advocate on behalf of one’s client.
Colorado found collaborative prac-
tice impermissible on other
grounds, but agreed that advance
agreements that limit representa-
tion are ethical.2 There has been
some tension between the tradi-
tional adversarial model used
in divorce cases and newer
approaches to divorce law that seek
to foster cooperation, positive
negotiation and full disclosure
between the parties. There are also
questions of whether a lawyer’s
ethical responsibilities to the client
include an obligation to warn the
client about all of the animosity and
potentially harmful outcomes for
children commonly associated with
the divorce process.

As mothers and fathers part,
they often allow their own inter-
ests to separate them from their
children. Consider this e-mail from
a colleague:

Aggressive family law attorney
with criminal experience needed

ASAP. Custody battle has esca-
lated to both parents violating
court orders and filing charges
which has lead to incarceration.

Could that request have read?

A powerful attorney whose
presence and approach to dis-
pute resolution is needed to
calm things down between
divorcing parents with cus-
tody concerns.3

Can a lawyer be professional
and practice collaborative law?
“Professionalism,” says Ray
Persons, past president of the
Atlanta Bar Association, is “what
we ought to expect and demand of
ourselves as lawyers.”4 The ideals
of professionalism for Georgia
lawyers are well set forth in the
Lawyers Creed and Aspirational
Statement of Professionalism,
developed in 1989 by the
Chief Justice’s Commission on
Professionalism.5 Arguably, these
guidelines lend some support for
Georgia lawyers to practice collab-
orative law. For example, the
Aspirational Statement says in
relevant part:

In our practices we should
remember that the primary jus-

tification for who we are and
what we do is the common
good we can achieve through
the faithful representation of
people who desire to resolve
their disputes in a peaceful
manner and to prevent future
disputes. We should remem-
ber, and we should help our
clients remember, that the way
in which our clients resolve
their disputes defines part of
the character of our society and
we should act accordingly.6

The Lawyers Creed defines opti-
mal relationships of lawyers to
their clients, opposing parties and
their counsel, the courts, col-
leagues in the practice of law, the
profession and the public. These
ideals apply well to the collabora-
tive legal process, as set forth
regarding clients, opposing parties
and their counsel:

To my clients, I offer faithful-
ness, competence, diligence,
and good judgment. I will
strive to represent you as I
would want to be represented
and to be worthy of your trust.

To the opposing parties and
their counsel, I offer fairness,
integrity and civility. I will

April 2009 73

Chief Justice Leah Ward Sears addresses attendees at the first Summit on
Children, Marriage and Family Law. The Summit focused on marriage and its
importance to children.

Gov. Sonny Perdue welcomes attendees to the Summit, present-
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American Values.
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seek reconciliation and, if we
fail, I will strive to make our
dispute a dignified one.7

Persons defines professionalism
as: “An approach to the practice of
law that minimizes conflict which
is unnecessary for the effective rep-
resentation of clients and maxi-
mizes the quality of service that the
judicial system is able to provide.”8

Effective representation of clients
may be expanded by collaborative
law and alternative dispute resolu-
tion, services that the legal system
can provide.

In acting for your client, remem-
ber your roles as an attorney. The
consummate professional knows
the importance of communication.
You may have seen on some attor-
ney’s letterhead after the name or
the firm name the words:
“Attorney and Counselor at Law.”
I once had a secretary who in
answering a client’s telephone call
and request for a lawyer in the firm
said, “we don’t have any lawyers,
we only have attorneys here.”
Well, she didn’t last long. But what
is long lasting are our roles as attor-
neys and counselors.

While I was in law school, my hus-
band was also in medical school. He
taught me that “the patient has the
disease.” So, I would say to you, “the
client has the problem.” What should
professionals do, particularly in the
family law context? Professionalism
requires civility—simply put: polite-
ness and courtesy—often the oppo-
site of the behavior of clients (and
some attorneys) experiencing marital
discord.9 Do we internalize the
client’s problem and “act out” like
the client would? The doctor would
say: “No, the first thing you do is to
take your own pulse.” Why is this
perhaps even more important in the
matrimonial law context? This is
important because the opposing par-

ties have a special relationship—mar-
riage. In that relationship they have
had intimacy, love (maybe some hate
but certainly a range of emotions),
and they have most likely had expe-
riences such as shared children, rela-
tives and friends. If upon its dissolu-
tion the marital relationship is not
repaired or reformed, the evidence
and effects of personal, community
and societal discord will be found.10

Collaborative law practice allows the
legal professional to not only take
your own pulse, but to take the pulse
of your client, opposing counsel and
the opposing party.

What is “collaborative law?”
Collaborative law originated in

Minnesota in 1990, when a dis-
gruntled family law attorney,
Stuart Webb, decided that he had
had (sic) enough of courtroom
brawls and the ensuing family car-
nage. Along with some like-mind-
ed lawyers there, he began taking
cases solely for negotiation. This
idea spread to San Francisco in the
early 1990s and throughout the
United States, Canada and the
globe over the past 15 years. Tens
of thousands of divorces and other
conflicts have been resolved using
collaborative law.11

Collaborative law is operating
as a practice arena in several
states, its merits having been vet-
ted before the bar associations and
entities responsible for lawyer
conduct and discipline.12

Is there collaborative lawyering
in Georgia? Yes. Following some
ethical challenges to collaborative
lawyering in some states, the
American Bar Association respond-
ed by issuing an opinion allowing
for collaborative lawyering.13 In
relevant part, the opinion states:

Before representing a client in a
collaborative law process, a
lawyer must advise the client of

the benefits and risks of partici-
pation in the process. If the client
has given his or her informed
consent, the lawyer may repre-
sent the client in the collabora-
tive law process. A lawyer who
engages in collaborative resolu-
tion processes still is bound by
the rules of professional con-
duct, including the duties of
competence and diligence.

While there may be some in the
bar who do not support collaborat-
ing lawyering, the national trend
appears to be most favorable to
using it, particularly in resolving
family matters.14 Notably, there is
a model statute, The Collaborative
Law Act, developed as an example
for jurisdictions interested in codi-
fying the use of collaborative law,
further supporting the potential for
its increased use as an appropriate
means for dispute resolution.15

The Georgia Rules of Pro-
fessional Conduct governing lawyer’s
professional responsibilities and dis-
ciplinary measures for violation
thereof do not expressly address the
use of a collaborative law process and
it appears that it is both permissible
and perhaps desirable for Georgia
lawyers to use it.16 Some members of
the Bar have embraced collaborative
lawyering and the numbers are grow-
ing. There are organizations that sup-
port collaborative law and collabora-
tive practices throughout Georgia.17

Professionalism in Georgia, as
Justice Robert Benham often recites,
rests on four pillars: competence;
civility; pro bono service; and com-
munity service. Professionalism is
deemed a higher standard of lawyer
conduct than that set out in the Rules
of Professional Conduct. While
lawyers should “do the right thing”
under the Rules of Professional
Conduct, professionalism requires
that lawyers “do the right thing
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While lawyers should “do the right thing” under the Rules of

Professional Conduct, professionalism requires that lawyers “do the

right thing right.” 



right.” As part of Georgia’s profes-
sionalism movement, lawyers are
required to become knowledgeable
about alternative dispute resolution
(ADR) and are encouraged to use
ADR in their practices. Collaborative
lawyering appears to be another tool
in the arsenal of alternative dispute
resolution methods and one could
argue that professionalism requires
its consideration. At a minimum,
competence and civility—corner-
stones of professionalism—support
consideration of collaborative
lawyering as a legal process when
and where appropriate.

Avarita L. Hanson is
the executive director
of the Chief Justice’s
Commission on
Professionalism and
can be reached at

Ahanson@cjcpga.org.
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Millard Dean Fuller
was born Jan. 3, 1935, in
Lanett, Ala., then a
small cotton-mill town.
He graduated from
Auburn University

with a degree in economics in 1957
and entered the University of
Alabama School of Law. He and
Morris Dees Jr., another law stu-
dent, decided to go into business
together while in the law school.
They set a goal: get rich. They
continued to make money as
law partners.

Fuller’s life changed completely
after his wife, the former Linda
Caldwell, whom he had married in
1959, threatened to leave him. For
the rest of his career, he talked
openly about repairing the mar-
riage. The Fullers went to Koinonia

T he Lawyers Foundation of Georgia Inc. sponsors activities to promote charitable, scientific
and educational purposes for the public, law students and lawyers. Memorial contribu-
tions may be sent to the Lawyers Foundation of Georgia Inc., 104 Marietta St. NW, Suite

630, Atlanta, GA 30303, stating in whose memory they are made. The Foundation will notify the 
family of the deceased of the gift and the name of the donor. Contributions are tax deductible.

In Memoriam



Farm, a Christian community in
Georgia, where they planned their
future with Clarence Jordan, a Bible
scholar and leader there. In 1968,
they began building houses for
poor people nearby, then went to
Zaire in 1973 to start a project that
ultimately built 114 houses.

In 1976, a group met in a con-
verted chicken barn at Koinonia
Farm and started Habitat
for Humanity International. Hand-

written notes from the meeting
stated the group’s grand ambition:
to build housing for a million low-
income people. That goal was
reached in August 2005, when
home number 200,000 was built.
Each home houses an average of
five people.

Propelled by his strong
Christian principles, Fuller
employed Habitat to spread what
he called “the theology of the

hammer” to develop a system of
using donated money and mate-
rial, and voluntary labor, to build
homes for low-income families.
The homes are sold without prof-
it, and buyers pay no interest.
Buyers are required to help build
their houses, contributing what
Fuller called sweat equity.

The homes now number more
than 300,000 and are in more than
100 countries. 
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The new & improved 
State Bar of Georgia 
Vendor Directory is 
now available.
Locate Vendors by name or 
the service they provide. The 
Vendor Directory is your one-
stop listing for companies that 
support attorneys and the State 
Bar of Georgia.

If you have any questions regarding 
the State Bar of Georgia’s Online 
Vendor Directory, please contact  Pam 
Myers at pamm@gabar.org 
or 404-526-8621.

www.gabar.org/vendor_directory



APR 3 ICLE
Foreclosures
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 7 Lorman Education Services
Comparing AIA and ConsensusDOCS
Atlanta, Ga.
6.7 CLE Hours

APR 8 ICLE
Post Judgment Collection
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 8 ICLE
School and College Law
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 8 NBI, Inc.
Changes in Attorney Advertising Rules:
Are They Constitutional
Atlanta, Ga.
1 CLE Hour

APR 10 ICLE
Problem Solving for Lawyers
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 10 ICLE
LLCs and LLPs
Atlanta, Ga.
See www.iclega.org for location
3 CLE Hours

APR 13 ICLE
Federal Appellate Practice
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 16 ICLE
Annual Sports Law
Atlanta, Ga.
See www.iclega.org for location
3 CLE Hours

APR 16 ICLE
Child Welfare Attorney Training
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 16 ICLE
Technology for Your Law Office
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 17 ICLE
Special Needs Trusts
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 17 ICLE
Women in the Profession
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 17 ICLE
Construction Law for the GP
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 17 NBI, Inc.
Claims Addressing the Misuse
of the Internet
Atlanta, Ga.
1.5 CLE Hours
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APR 22 Atlanta Bar Association
Housing Law and Practice
for Pro Bono Attorneys
Atlanta, Ga.
3.5 CLE Hours

APR 23 ICLE
Everything You Wanted to Know
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 23 ICLE
Nuts & Bolts of Business Law
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 23 NBI, Inc. 
Using Discovery and E-Discovery
to Support Your Class Action Case
Atlanta, Ga.
1.5 CLE Hours

APR 23 Southeastern Bankruptcy Law
Institute
35th Annual Seminar on Bankruptcy
Atlanta, Ga.
12 CLE Hours

APR 24 ICLE
Business Immigration Law
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

APR 24 ICLE
Revised Child Support Calculator
Training
Atlanta, Ga.
See www.iclega.org for location
3 CLE Hours

APR 24 Law Seminars International
Patent Claim Construction
College Park, Ga.
6.5 CLE Hours

APR 30 ICLE
Criminal Appeals from A-Z (Tentative)
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

MAY 1 NBI, Inc. 
Georgia Special Education Law
Atlanta, Ga.
5 CLE Hours

MAY 4 NBI, Inc. 
Navigation Local Land Use Laws
Atlanta, Ga.
6 CLE Hours

MAY 5 NBI, Inc. 
The Evolving Realm of Family Law
Atlanta, Ga.
1.5 CLE Hours

MAY 7-9 ICLE
Real Property Law Institute
Amelia Island, Fla.
See www.iclega.org for location
12 CLE Hours

MAY 7 ICLE
Defense of Drinking Drivers
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

MAY 7 NBI, Inc. 
Drafting Effective Wills and Trusts
Atlanta, Ga.
5 CLE Hours
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MAY 7-8 The Seminar Group
Insurance in the Construction Industry
Atlanta, Ga.
10.7 CLE Hours

MAY 8 ICLE
Federal Criminal Practice
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

MAY 8 ICLE
Domestic Violence, Child & Elderly
Abuse and Animals
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

MAY 8 Lorman Education Services
Understanding Individuals with
Aspergers Syndrome
Atlanta, Ga.
6 CLE Hours

MAY 12 ICLE
Group Mentoring
Atlanta, Ga.
See www.iclega.org for location
0 CLE Hours

MAY 13 NBI, Inc. 
Bankruptcy Law and Litigation
Atlanta, Ga.
6 CLE Hours

MAY 15 ICLE
FMLA Regulations
Atlanta, Ga.
See www.iclega.org for location
3 CLE Hours

MAY 21-23 ICLE
Family Law Institute
Amelia Island, Fla.
See www.iclega.org for location
12 CLE Hours

MAY 22 ICLE
Construction Mechanics’ &
Materialmen’s Liens
Savannah, Ga.
See www.iclega.org for location
6 CLE Hours

JUNE 19 ICLE
Defending Drug Cases
Atlanta, Ga.
See www.iclega.org for location
6 CLE Hours

JUNE 23 NBI, Inc. 
Limited Liability Companies
Atlanta, Ga.
6.7 CLE Hours

JUNE 25-28 ICLE
Georgia Trial Skills Clinic
Athens, Ga.
See www.iclega.org for location
24 CLE Hours

JUNE 26-27 ICLE
Southeastern Admiralty Law Institute
New Orleans, La.
See www.iclega.org for location
9 CLE Hours
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Earn up to 6 CLE credits for
authoring legal articles and

having them published.
Submit articles to:
Donald P. Boyle Jr.

Georgia Bar Journal
104 Marietta St. NW, Suite 100

Atlanta, GA  30303

Contact sarahc@gabar.org for
more information or visit the Bar’s website,

www.gabar.org.



Specialized Wealth Management for Law Firms and Attorneys 

Law �rms are built on the ability to think one step ahead. At SunTrust, we can help you stay on point with �nancial 

services that manage everything from cash �ow to fraud protection. To schedule a conversation with a Client Advisor 

from our Private Wealth Management Legal Specialty Group, call 866.923.4767 or visit us at suntrust.com/law.

Deposit products and services are offered through SunTrust Bank, Member FDIC.

Securities and Insurance Products and Services: Are not FDIC or any other Government Agency Insured � Are not Bank Guaranteed � 
May Lose Value
SunTrust Private Wealth Management Legal Specialty Group is a marketing name used by SunTrust Banks, Inc., and the following af�liates: Banking and trust 
products and services are provided by SunTrust Bank. Securities, insurance (including annuities and certain life insurance products), and other investment products 
and services are offered by SunTrust Investment Services, Inc., an SEC-registered investment adviser and broker/dealer and a member of FINRA and SIPC. 
Other insurance products and services are offered by SunTrust Insurance Services, Inc., a licensed insurance agency.

SunTrust Bank and its af�liates and the directors, of�cers, employees, and agents of SunTrust Bank and its af�liates (collectively, “SunTrust”) are not permitted to 
give legal or tax advice. Clients of SunTrust should consult with their legal and tax advisors prior to entering into any �nancial transaction.

©2009 SunTrust Banks, Inc. SunTrust is a federally registered service mark of SunTrust Banks, Inc. Live Solid. Bank Solid. is a service mark of SunTrust Banks, Inc.

Treasury and Payment Solutions      Lending      Investments       Financial Planning

Steve Allen, Client Advisor, SunTrust Investment Services, Inc.,
Atlanta, 404.813.2922, steve.allen@suntrust.com

Jason Connally, Client Advisor, SunTrust Investment Services, Inc.,
Columbus, 706.649.3638, jason.connally@suntrust.com

David Schultz, Client Advisor, SunTrust Investment Services, Inc.,
Savannah, 912.944.1214, david.schultz@suntrust.com 
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At its business meeting on Jan. 22, 2009, the Council
of Superior Court Judges approved a proposed amend-
ment to Uniform Superior Court Rule 24. A copy of the
proposed amendment may be found at the Council’s
website at www.cscj.org. Should you have any com-

ments on the proposed change, please submit them in
writing to the Council of Superior Court Judges at 18
Capitol Square, Suite 104, Atlanta, GA 30334 or fax
them to 404-651-8626. To be considered, comments
must be received by Monday, June 15, 2009.

Proposed Amendment to Uniform
Superior Court Rule 24

Notices

The State Bar of Georiga provides 
resources to attorneys who are 
unemployeed as a member benefi t. 
Some of the resources include:

� Lunch and Learns for Lawyers Seeking 
Employment

� Law Practice Management Program

� Lawyers Assistance Program

� Georgia Law Schools’ Careers Centers

� Court Appointed Work by County

� Links to Many Other Online Resources

For more information, visit www.gabar.org/
news/resources_for_unemployed_attorneys/

Resources for Resources for 
Unemployed AttorneysUnemployed Attorneys
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Classified Resources

Books/Office Furniture & Equipment
“LegalEats, A Lawyer’s Lite Cookbook: is a fun
legal-themed cookbook, with easy to prepare gour-
met recipes, targeted to the legal community. A
“must” for any lawyer with a demanding palate,
“LegalEats” makes a great gift and is a welcome
kitchen shelf addition. Available at leading
online bookstores such as Barnes & Noble and
Amazon.com.

Property/Rentals/Office Space
OFFICE AVAILABLE IN EXISTING FIRM. GREAT
LOCATION, GREAT ATMOSPHERE. I-85 at N.
Druid Hills in the Druid Chase complex. Large office
features wall of windows overlooking trees. Practice
with experienced attorneys, free parking, conference
space, receptionist. Call 404-321-7733.

MORE THAN AN OFFICE OPPORTUNITY: Do you
want to cut overhead substantially and keep your
client base? Located at I-75 and Powers Ferry we have
furnished offices with full connectivity, copier, scanner
and conference room available. For additional info:
770-763-0928 or traci@saplaw.com.

Near Emory, CDC, VA. 2-3 room and larger suites
available—some furnished. Rents start at $550 and

include utilities. Move in with us and save money.
404-786-0229.

BUCKHEAD OFFICE SPACE AVAILABLE. PROFES-
SIONAL SETTING. GREAT LOCATION. Piedmont
Rd. near Peachtree St. Large, executive office with two
windows, FREE PARKING, free internet and confer-
ence room use. Can furnish. Reasonably priced. Call
404-249-8888.

Practice Assistance
Appeals, Briefs — Motions, Appellate & Trial Courts,
State, Civil & Criminal Cases, Post Sentence
Remedies. Georgia brief writer & researcher.
Reasonable rates. 30 + years experience. Curtis R.
Richardson, attorney; 404-377-7760 or 404-825-1614; fax
404-377-7220; e-mail: curtisr1660@bellsouth.net.
References upon request.

Mining Engineering Experts Extensive expert witness
experience in all areas of mining — surface and under-
ground mines, quarries etc. Accident investigation,
injuries, wrongful death, mine construction,
haulage/trucking/rail, agreement disputes, product
liability, mineral property management, asset and min-
eral appraisals for estate and tax purposes. Joyce
Associates 540-989-5727.

Memorial Gifts
The Lawyers Foundation of Georgia furnishes the Georgia Bar Journal
with memorials to honor deceased members of the State Bar of
Georgia.

A meaningful way to honor a loved one or to commemorate a special
occasion is through a tribute and memorial gift to the Lawyers
Foundation of Georgia. An expression of sympathy or a celebration of a
family event that takes the form of a gift to the Lawyers Foundation of
Georgia provides a lasting remembrance. Once a gift is received, a
written acknowledgement is sent to the contributor, the surviving spouse
or other family member, and the Georgia Bar Journal.

Information
For information regarding the placement of a memorial, please contact
the Lawyers Foundation of Georgia at (404) 659-6867 or 104 Marietta
St. NW, Suite 630, Atlanta, GA 30303.

Lawyers Foundation
of Georgia Inc.

104 Marietta St. NW
Suite 630

Atlanta, GA 30303

P: (404) 659-6867
F: (404) 225-5041



84 Georgia Bar Journal

Classified Resources

Handwriting Expert/Forensic Document Examiner
Certified by the American Board of Forensic
Document Examiners. Former Chief, Questioned
Documents, U.S. Army Crime Laboratory. Member,
American Society of Questioned Document Examiners
and American Academy of Forensic Sciences. Farrell
Shiver, Shiver & Nelson Document Investigation
Laboratory, 1903 Lilac Ridge Drive, Woodstock, GA
30189, 770-517-6008.

MEDICAL MALPRACTICE. We’ll send you to a
physician expert you’re happy with, or we’ll send your
money back. We have thousands of testimony experi-
enced doctors, board certified and in active practice.
Fast, easy, flat-rate referrals. Also, case reviews by
veteran MD specialists for a low flat fee. Med-mal
EXPERTS. www.medmalExperts.com. 888-521-3601

EXPERT WITNESS/FORENSIC ACCOUNTING: M.
Martin Mercer is an Attorney, CPA, Certified Fraud
Examiner (CFE), and Forensic CPA (FCPA). Mr.
Mercer leads the B2B CFO® Litigation Services
Practice which offers over 80 partners with, on aver-
age, over 25 years of experience in virtually every
area of finance, accounting and business to litigating
attorneys in the areas of forensic accounting, financial
fraud investigations, litigation support and
expert witness services. Contact: M. Martin
Mercer: 303-621-5825; E-mail: mmercer@b2bcfo.com;
www.mmartinmercer.com.

Position Wanted
Established Cherokee County Firm is seeking an
attorney to handle civil litigation and an attorney to
handle estate planning and elder care issues. Both
positions require at least 5 years experience. Please e-
mail resume and writing sample in confidence to
ngalaw1@gmail.com.

Services
IT Services. We’ve been providing IT services for law
firms throughout Atlanta since 2000. Digital Phone
System installation, VOIP and Network Setup.
Data backup and Recover, Computer and
Software installation and maintenance. Installing
remote access solutions (VPN) and connecting
multiple offices together. Phone: 866-357-3006.
info@EasyNetworkSolutions.com.
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Are you attracting the right
audience for your services? If you
have something to communicate
to the lawyers in the state, be sure

that it is published in the
Georgia Bar Journal.

Contact Jennifer Mason at
404-527-8761 or

jenniferm@gabar.org.
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The difference can be using intelligent information to reveal the right opportunities.

MONITOR SUITE helps you turn those opportunities into clients, and current clients

into bigger clients, to grow your business. It starts with best-in-class analytics from

Thomson Reuters and West that show who is doing what legal work with whom.

See where legal needs are unmet – or could be better met by you – in high-value

practice areas like litigation, securities and IP. With insightful new graphics and
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