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Now—right here in Georgia—you have access
to an even stronger source of professional

liability protection and service.

Georgia Lawyers Insurance Program and
ProAssurance Casualty Company have
combined forces to increase strength

and provide you with unparalleled
support, including stability you can trust—
ProAssurance Corporation possesses over
$4.3 billion in assets and $2.7 billion in
liabilities.* A.M. Best rates ProAssurance

Companies A- (Excellent).

As always, you will experience timely
service—through Georgia Lawyers Insurance
Program—with claims resolved

in the best possible way. It’s only fair.

*As of 3/31/09

PROASSURANCE. ANA

Treated Fairly

GEORGIA  call AUBREY SMITH today
Professional Liability Insurance & Risk Management Services * ProAssurance.com I A\/\]YERS at 866-372-3435 for a free,
Rated A- “Excellent” by A.M. Best INS[JRANCE no-?b_llgatlon.qu‘)te’
A “Wards 50” Top Insurance Company, 2007 to Present PROGRAM or visit ga[awm,com.

The Reveal Logo and TREATED FAIRLY are trade ks of ProA Co
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“And Justice for All ”m 2009 State Bar Campaign for the Georgia Legal Services Program, Inc.
N

If they can’t afford an attorney,
where do they go for legal assistance?

Your gift will help 1ow-income Georgians find justice against wrongful
evictions, abuse, consumer fraud, loss of benefits, and many other life
threatening problems. When they need alawyer, Georgia Legal Services

is there to help.
Working together we can fulfill the promise of Justice for All.
Please give.

Georgia Legal Services Program

GLSP is a non-profit law firm recognized as a 501(c)(3) by the IRS.

Give by credit card at www.glsp.org -or- www.gabar.org
Thank You - Every Gift Counts!

Benefactor’s Circle $2,500 or more Executive’s Circle $750-$1,499 Sustainer’s Circle $250-$499
President’s Circle $1,500 - $2,499 Leadership Circle $500-$749 Donor’s Circle $200-$249
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by Jeffrey O. Bramlett

Prosecutors Must Serve

the People,

Il lawyers are called to serve the interests
of both their clients and the public. For
government lawyers, there is no distinc-
tion between the two callings.
Their clients are the people of
their community, their state or
the nation. I have the utmost
respect for these lawyers who

pursue careers in public service,

our courts.”

given that the choice to do so
usually imposes the cost of income limitations unfamil-
iar to the private sector.

This is especially true of our fellow Bar members who
serve as attorneys general, U.S. attorneys, district attor-

“The people of Georgia
should be proud of the
individuals we have

enforcing the law in

Not Politics

neys, solicitors general or any other prosecutorial role.
They represent their clients—the people of the United
States, the state of Georgia or a particular jurisdiction—
without fear or favor. They are unable to pick and
choose their cases on personal or political preferences.
Their only consideration is the high standard of justice
in each and every case. When
they decide to prosecute, they
must do so wholeheartedly and
with every resource available.
During the 2009 session of the
General Assembly, I heard from
a number of Georgia prosecutors
who felt strongly that the State
Bar was unfairly neglecting to
include district attorneys’ offices
in our legislative advocacy
efforts for adequate judicial
funding. Their offices were
already experiencing staff fur-
loughs and facing additional budget cuts. These prose-
cutors could not understand why the Bar was singling
out other programs like the Public Defender Standards
Council, the Georgia Appellate Practice and Education
Resource Center and legal services for victims of domes-
tic violence in our lobbying efforts but not their offices.
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Trial By Jury:
What's the Big Deal<¢

“Trial By Jury: What's the Big Deal2” is an animated presentation for high school
civics classes in Georgia to increase court literacy among young people. This
presentation was created to be used by high school civics teachers as a tool in
fulfilling four specific requirements of the Social Studies Civics and Government
performance standards.

This animated presentation reviews the history and importance of trial by jury
through a discussion of the Magna Carta, the Star Chamber, the trial of William
Penn, the Constitutional Convention in 1787, the Constitution and the Bill of Rights.
Also covered in the presentation are how citizens are selected for jury duty, the role
of ajuror, and the importance of an impartial and diverse jury.

The State Bar of Georgia’s Law-Related Education
Program offers several other opportunities for
students and teachers to explore the law. Students
can participate in Journey Through Justice, a free
class tour program at the Bar Center, during which
they learn a law lesson and then participate in a
mock trial. Teachers can attend free workshops
correlated to the Georgia Performance Standards
on such topics as the juvenile and criminal justice
systems, federal and state courts, and the Bill

of Rights. The LRE program also produces the
textbook An Introduction to Law in Georgia for use
in middle and high school classrooms.

You may view “Trial By Jury: What's
the Big Deal?” at www.gabar.
org/cornerstones_of_freedom/
civics_video/. For a free DVD copy,
e-mail stephaniew@gabar.org or call
404-527-8792. For more information
on the LRE Program, contact Deborah
Craytor at deborahcc@gabar.org or

404-527-8785. m State Bar
P -Q
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The fact is that while the State
Bar was asked by representatives
of those programs to advocate for
their budget requests, the lobbyists
for the Prosecuting Attorneys
Council did not ask and in the past
specifically requested that we not
participate in their efforts. We com-
plied with that request, but it
should be noted that the Bar’s leg-
islative and public awareness ini-
tiatives on behalf of adequate judi-
cial funding, including Bar-spon-
sored public service announce-
ments on television, are intended
to reflect support for the budgetary
requests of our courts and all agen-
cies involved, certainly including
our district attorneys’ offices.

The people of Georgia should
be proud of the individuals we
have enforcing the law in our
courts. Cases of prosecutorial mis-
conduct have been remarkably
few and far between in our state.
While their decisions and actions
are not and never will be univer-
sally popular, the dedicated pro-
fessionals serving us in these
offices clearly understand their
roles in the justice system.

In his 2000 Fordham Law Review
article, “The Neutral Prosecutor:
The Obligation of Dispassion in a
Passionate Pursuit,” H. Richard
Uviller wrote, “In the American
model of criminal justice—in con-
trast to the British, for example —
the prosecutor is not just a lawyer
assigned to represent the interests
of the government in the trial of a
criminal case. The American pros-
ecutor, state or federal, is a public
official, elected or appointed to
exercise executive authority. The
prosecutor doesn’t have a client;
he has a constituency. The local
prosecutor is not responsible to
the state government but to the
people directly.”

On two occasions in the last 40
years, the principle of prosecutorial
neutrality has found itself on shaky
ground at the federal level.

At the height of the Watergate
scandal, a chain of events that
occurred on Oct. 20, 1973, earned
that date its place in history as

the “Saturday Night Massacre.”
Special Watergate prosecutor
Archibald Cox refused to comply
with the order of President Richard
M. Nixon to cease further efforts to
obtain White House tapes or other
presidential documents. Nixon
instructed Attorney General Elliot
L. Richardson to fire Cox.
Richardson refused, costing him
his office. The president then went
through the same exercise with
Deputy Attorney General William
D. Ruckelshaus.

Finally, Nixon turned to Solicitor
General Robert H. Bork, who by
law had become acting attorney
general, writing to Bork: “Clearly
the government of the United States
cannot function if employees of the
executive branch are free to ignore
in this fashion the instructions of
the President.” Bork complied with
the president’s directive. The spe-
cial prosecutor’s office was abol-
ished. For the Justice Department
and its political independence, the
damage had been done.

In the wake of Watergate, the
restoration of public trust and
confidence at the department fell
to Georgia’s own Griffin Bell, who
served as attorney general under
President Jimmy Carter. Bell set
out to restore faith in the agency
and is widely credited with
restoring its reputation for inde-
pendence and excellence. As
attorney general, Bell published a
daily log of whom he met with
and spoke to on the telephone and
gave it to the media.

“Trust is a coin of the realm, and
if the public doesn’t trust the Justice
Department, we're in trouble,” Bell
told NPR’s Nina Totenberg in a
conversation not long before his
passing five months ago. “You have
to be transparent.” Although he
served in a democratic administra-
tion, Bell earned bipartisan respect
while attorney general and became
a trusted friend and adviser to the
41st president, George Herbert
Walker Bush.

The taint of political interfer-
ence at justice reared its head
again during the last administra-

tion, however. The 2008 Inspector
General’s  report on  the
Department of Justice concluded
there is “significant evidence that
partisan political considerations
were an important factor
in the removal of several
U.S. Attorneys” and that for-
mer Attorney General Alberto
Gonzales, among others, failed
“to provide accurate and truthful
statements about the removals
and their role in the process.”
New Attorney General Eric H.
Holder Jr. has pledged to remove
politics from the department’s
practices. In dropping the indict-
ment against former Sen. Ted
Stevens (R-Alaska), whose convic-
tion on corruption charges helped
topple him from office in last
year’s election but was later over-
turned, Holder sent a signal that
he will insist upon prosecutorial
standards of a higher caliber.
Further challenges await Holder.
Criticism is guaranteed from one
side or the other in the debate over
prosecuting those involved in the
matter of enhanced interrogation
tactics. But it is a decision he must
make regardless of the political
consequences. Earning the public’s
trust and confidence is never easy,
but it is something we all
need to work toward and, when
successful, celebrate. @

Jeffrey O. Bramlett is the presi-
dent of the State Bar of Georgia
and can be reached at
bramlett@bmelaw.com.

A-A-A
ATTORNEY REFERRAL SERVICE

Is your phone ringing like it used to?
We refer over 17,000 callers to our
attorneys monthly. Are you ready to
start getting referrals? Call us today!
1-800-733-5342 or 1-800-260-1546.
Or e-mail us at
LawyerReferralService@yahoo.com

(800) 733-5342

24-hour paging:

(888) 669-4345
LawyerReferralService@yahoo.com
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EARN CLE CREDIT

The Editorial Board of the Georgia Bar
Journal is in regular need of scholarly
legal articles to print in the Journal.

Earn CLE credit, see your name in

print and help the legal community by
submitting an article today!*

Submit articles to Sarah I. Coole, Director of Communications,
104 Marietta St. NW, Suite 100, Atlanta, GA 30303 or sarahc@gabar.ors.
If you have additional questions, you may call 404-527-8791.

*Not all submitted articles are deemed appropriate for the Journal.
The Editorial Board will review all submissions and decide on publication.



by Cliff Brashier

Bar Offers Assistance
to Job-Seeking Lawyers

nyone who believes the legal profession is

a recession-proof business has been

proven wrong in recent months.

The most significant eco-
nomic decline since the
Great Depression has taken
its toll on law firms across
the nation—large, medi-
um-sized and small—over
the past year.

Georgia lawyers have felt
the impact of staff reduc-
tions, and the job market for
new graduates has never been tighter. According to the
Fulton County Daily Report, more than 300 lawyers made
initial claims for unemployment benefits with the
Georgia Department of Labor between October 2008 and
April 2009.

When Executive Committee member Tom Stubbs
saw an opportunity to help our members, the State Bar

“The purpose of these programs
is to provide guidance on job
seeking and career development,
as well as tips on dealing with
the stresses and strains of

unemployment.”

of Georgia responded by launching a series of monthly
lunch-and-learn programs at the Bar Center for attor-
neys who are out of work. The inaugural session in
April drew a full house.

Stubbs said he thought the Bar should step up to the
plate after having numer-
ous conversations in recent
months with lawyers who
were having trouble finding
employment. Because of his
familiarity with the services
the Bar offers its members,
he said it seemed only natu-
ral to connect these attor-
neys with the Law Practice
Management and Lawyer
Assistance programs.

The purpose of these
monthly meetings is to
provide guidance on job
seeking and career devel-
opment, as well as tips on
dealing with the stresses
and strains of unemployment.

Additionally, attorneys have the opportunity to net-
work, share experiences and learn about navigating the
legal employment landscape.

Many lawyers deal every day with clients whose per-
sonal emotions and family lives are crumbling under
financial pressures exacerbated by joblessness. Our fel-
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low attorneys are not immune
from those same pressures. These
lunch-and-learn sessions are a
proactive means of delivering help
where it is needed.

The Lawyer Assistance Pro-
gram and the Law Practice
Management Program are in
charge of the sessions, which
are continuing on the fourth
Wednesday of each month. The
luncheon is free but is limited to
the first 40 lawyers who register
in advance.

The April 22 program, spon-
sored by the General Practice and
Trial Section, taught attendees how
to utilize existing Bar programs in
their search for employment or
their plans to “hang a shingle.”

Natalie R. Kelly, director of the
Law Practice Management Pro-
gram, discussed the wealth of
resources available to members,
including consultations, practice
management forms, helpful arti-
cles, software and “tip of the week”
and “website of the week” on the
Bar’s website. Other sources of help
can be found in the program’s
resource library, including hun-
dreds of books, video and audio-
tapes and CD-ROM presentations
on a variety of topics related to law
office management and technology.
These items can be checked out for
up to two weeks.

All of these services are free of
charge, except for on-site consult-
ing, which is very low-cost. The
program also offers Casemaker
training, information on court-
appointed work opportunities, a
vendor directory and office start-
up kit.

Asked for advice on making the
change from one practice area to
another in order to improve one’s
employment prospects, Kelly sug-
gested offering services part-time,
on a low-fee contract basis, to sole
practitioners or boutique firms as a
means of gaining experience in
other areas. Another question dealt
with securing professional liability
insurance, to which Kelly respond-
ed the Bar maintains a list of admit-
ted carriers of that coverage.

The April group also heard
from Steve Brown, clinical direc-
tor of the Lawyer Assistance
Program, which offers a full spec-
trum of free, confidential counsel-
ing for lawyers. Overseen by
the Bar’s Lawyer Assistance
Committee, the program contracts
the services of Family First
Assistance Program, a Georgia-
based counseling agency. It pro-
vides a 24-hour, seven-day hotline
(800-327-9631), which is answered
by a live operator. Referrals are
handled by a statewide network of
190 counselors, including 90 in
metropolitan Atlanta.

During this financial crisis, the
program has seen a rise in family
counseling needs and cases
involving behavioral issues, anxi-
ety, depression and substance
abuse. “Marital issues are off the
chart,” Brown said. “Our careers
may be fluid, but home should be
the refuge.”

The Lawyer Assistance Program
helps members deal with life’s dif-
ficulties through a broad range of
services. In addition to the hotline,
individuals can avail themselves of
in-person counseling sessions,
scheduled phone counseling and a
work/life  program for un-
limited assistance with child care,
elder care, legal counseling and
financial advice.

“It's OK to have problems,”
Brown said. “Don’t suffer in
silence, and don’t suffer alone.”

I want to thank Tom Stubbs,
Natalie Kelly, Steve Brown and
others who have worked to estab-
lish these lunch-and-learn ses-
sions. The Institute of Continuing
Legal Education is recording the
programs on video for future pre-
sentations at our South Georgia
Office in Tifton and Coastal
Georgia Office in Savannah. Our
State Bar sections are sponsoring
these lunches, and they all deserve
our thanks for wanting to help
fellow lawyers.

The reaction to this initiative has
been positive from every corner of
the profession. The chairs of vari-
ous Bar sections have rallied to

SELIZEEE

Executive Committee Member Tom Stubbs
introduces the newly created monthly lunch-
and-learn series to those in attendance.

offer support. Managers of large
law firms have been very receptive
to the idea, and the affected attor-
neys who came to the first lunch-
eon were most appreciative.
Hopefully sooner, rather than later,
the economy will improve and law
will again be a fruitful market for
job seekers. In the meantime, the
State Bar of Georgia will continue
to lend a hand to those who need it,
serving you, our members.

If your career is now on a differ-
ent path because of the economic
situation, | encourage you to attend
the next session. Advance registra-
tion is required, and space is limit-
ed to the first 40 registrants. To
register, contact Pauline Childress
at 404-526-8635 or 800-334-6865,
extension 635, or by e-mail at
paulinec@gabar.org.

As always, your thoughts and
suggestions are welcomed. My
telephone numbers are 800-334-
6865 (toll free), 404-527-8755 (direct
dial), 404-527-8717 (fax) and 770-
988-8080 (home). @

Cliff Brashier is the executive
director of the State Bar of
Georgia and can be reached at
cliffo@gabar.org.
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by Joshua C. Bell

All Good Things...

hen I was sworn in as the president of

the Young Lawyers Division, I was

very excited. My excitement was only
matched with my apprehension of the year to come.

I was scared that the division wouldn’t respond to my
lofty goals. I was scared that my requests for action
would not be met. Looking back on those feelings of
fear, I smile and even laugh. I laugh at how wrong I was.
The Young Lawyers Division
of the State Bar of Georgia has
exceeded my expectations.
Your YLD is simply the finest
in the nation. The young
lawyers that make up this divi-
sion continue to give more of
themselves all the time. There
have been thousands of hours
that the young lawyers of this
state have given to this divi-
sion and the State Bar.

Maybe the highest praise
that was received by the YLD
this year was in March in the
great city of Savannah. The
Executive Committee of the
State Bar and the Supreme Court of Georgia were togeth-
er for their annual retreat. At the retreat, the president of
the YLD is asked to give a report of the year’s activities.
After I gave the report (written and oral) one of the jus-
tice’s of the Supreme Court said, “Why doesn’t the Bar
write about this?” Can you imagine how proud I was of
the YLD at that moment? The point was well taken.

I won’t be able to report everything we have done this
year, but I can certainly share some of the highlights.

“l was scared that the
division wouldn’t respond to
my lofty goals. | was scared
that my requests for action
would not be met. Looking

back on those feelings of

fear, | smile and even laugh.”

Our Aspiring Youth Committee developed a new
project this year known as the “Great Debaters Project.”
Young lawyers trained several young men incarcerated
in the DeKalb Regional Youth Detention Center in the
art of debate. This culminated in a Great Debate
Competition in February, where the debaters were rec-
ognized for their hard work and participation in the
program. This is a wonderful program that will be used
for years to come.

Our Community Service Projects Committee contin-
ues to work tirelessly for the State Bar. Some of the activ-
ities included a “Zoo Day” event with foster children.
The committee also held a back-
pack and school supplies drive
for foster children, staffed con-
cession stands at the PGA tour
event in Atlanta for the benefit
of the Georgia Center for Child
Advocacy, volunteered at the
Atlanta Community Food Bank,
held their annual suit and cell
phone drive that benefited the
Atlanta Union Mission and The
Women’s Resource Center to
End Domestic Violence, and
attended a Hawks game with
foster children from the Atlanta
area. This committee never stops
working for the State Bar. For
everyone who volunteered your time on this committee,
you are all heroes.

In response to Hurricane Katrina and other natural dis-
asters, FEMA solicited GEMA to assist with a model com-
prehensive disaster relief plan. Both agencies searched for
help in planning the relief efforts that were needed from
the legal community. Our Disaster Legal Assistance
Committee stepped up and drafted a model and will con-
tinue to work with these agencies to perfect the model.
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Our Women in the Profession
Committee had a resurgence this
year. An event was sponsored that
was attended by over 150 YLD
members to listen to many of the
highest ranking women in judici-
ary. Supreme Court of Georgia
Presiding Justice Carol W.
Hunstein and Court of Appeals of
Georgia Chief Judge M. Yvette
Miller, along with many other
women leaders, were on hand to
answer questions on topics ranging
from career paths to work/life bal-
ance. It was a great event for all.

The YLD held its signature
fundraiser in January, with all the
proceeds from the event going to
Kids Against Hunger, a non-profit
organization that uses volunteers to
package specially formulated meals
which are distributed in the United
States and around the world to
starving children. Through the
hard work and generosity of hun-
dreds of Georgia lawyers, business-
es and individuals throughout the
state, the YLD was able to provide

Congratulations to the 2009 State
Mock Trial Team from Henry W.
Grady High School in Atlanta!

The Grady mock trial team placed 8th in a field
of 41 teams during the 2009 National High
School Mock Trial Championship in Atlanta in May
and student team member Gus Rick was named
an “Outstanding Witness” in three of the four
preliminary competition rounds.

over 191,000 meals. If that isn’t
impressive, I don’t know what is.

One of the finest achievements
of the YLD was the joint project
with the Texas Young Lawyers
Association (TYLA). Through this
partnership, the YLD was able to
show the DVD “Vote America!” to
more than 30,000 high school stu-
dents in Georgia, educating them
about the heroic efforts made for
equality and democracy. I'm so
thankful to all the great people in
Texas for being such an outstand-
ing partner. A special thank you
goes to the president of TYLA,
Sylvia Cardona, who didn’t get
scared when the guy from Georgia
kept calling every day.

The one person involved in all of
this is Mary McAfee. I can promise
that the YLD would not be as suc-
cessful as it is without her. She is a
tireless, relentless champion of the
YLD. Thank you, Mary.

Finally, I want to thank a few
people who have helped me. I can’t
thank everyone by name, this

®0 0 ABA
® @ Retirement
® ® ® Funds”

A special thanks to all those financial donors for ®

the 2009 season, including the:
Georgia Bar Foundation
Council of State Court Judges
Georgia Civil Justice Foundation

A full list of donors will be published online in our
2009 Annual Report (Fall, 2009).

Visit our Website

at www.georgiamockirial.org for more information about the program.

Unique 401(k) Plans
for Law Firms

Journal article is not long enough. I
want to thank the late Susette
Talarico who taught me how to
fight for what you believe. To
Professors Anne Dupre and C.
Ronald Ellington from the
University of Georgia School of
Law who believed in me when oth-
ers did not, and they still do. To my
parents who sacrificed so much to
put me where I am today. To my
beautiful children, Finn and
McCartney, who make life better
each and every day. To my wife
Deana who has worked harder
than us all. Thank you for all that
you give and all that you do.

It has been my honor and privi-
lege to be the president of the YLD.
But as all things it must . . . come to

anend. @

Joshua C. Bell is the president
of the Young Lawyers Division
of the State Bar of Georgia
and can be reached at
joshbell@kirbokendrick.com.

It is more important than ever
to understand your 401(k) fees.

401(k) fees can be d as explicit out-of-pocket or
charged as a percentage of assets. These expenses can be charged
to either the sponsoring law firm or the plan’s participants. Often
they are assessed both ways, in some combination to the firm and
its participants.

HOW IS THE ABA RETIREMENT FUNDS PROGRAM DIFFERENT FROM
OTHER PROVIDERS? TWO REASONS:

1. The ABA Retirement Funds program was created by a not-for-
profit organization within the ABA to provide a member benefit,
not generate revenue for the ABA.

2. The ABA Retirement Funds program achieves the necessary
economies of scale with over $2.5 billion invested to eliminate all
explicit fees for firms, and provide investments for participants
with low assets based fees.

Let the ABA Retirement Funds program provide you with a cost
comparison so you can better understand your direct 401(k) fees,
and see how we can help you to provide an affordable 401(k), without
sacrificing service, to your firm.

fivry State Bar For more details contact us by phone (877) 947-2272, by email
P
of Georgla abaretirement@us.ing.com or on the web at www.abaretirement.com

You should consider the investment objectives, risks, charges and expenses of the investment options carefully before investing. For
a copy of the Prospectus with more complete information, including charges and expenses associated with the Program, or to speak
to a Program consultant, call 1-877-947-2272, or visit www.abaretirement.com or write ABA Retirement Funds P.0. Box 5142, Boston,
MA 02206-5142 - abaretirement(dus.ing.com. Please read the information carefully before investing. The Program is available through
the State Bar of Georgia as a member benefit. However, this does not constitute, and is in no way a recommendation with respect to
any security that is available through the Program. 03/09
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A Look at the Law

Georgia’s “Bring Your Gun to
Work” Law May Not Have
the Firepower to Trouble

Georgia Employers After All

ailed by some Georgia employers as an

example of dangerous and possibly harm-

ful public policy, while praised by others
as a way to prevent crime, in the end, Georgia’s “Bring
Your Gun to Work” lawl may not pack the firepower
that its drafters originally intended. The new Georgia
law prohibits searching an employee’s vehicle and per-
mits employees to have licensed guns in parking lots.
The law is riddled with loopholes that may actually aid
Georgia employers in preventing employees from
bringing firearms onto an employer’s property. A
question remains as to whether the existence of the
statute in and of itself raises additional implications
regarding the duty of Georgia employers to provide a

safe workplace.

by Thomas A. Cox Jr. and Sonya Madison
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General Overview
of the Law

Formally known as the “Business
Security and Employee Privacy
Act,” the law allows holders of con-
cealed weapons to carry firearms in
all parks, historic sites, recreational
areas and wildlife management
areas in Georgia.2 The law is of par-
ticular interest to Georgia employ-
ers because it allows employees to
bring concealed weapons onto an
employer’s property as long as the
weapons are stored out of sightin a
locked trunk or glove box within a
motor vehicle, and the employee
possesses a valid Georgia firearms
license.> An employer’s property
would include the parking lots of
Georgia employers. The law also
prevents an employer from search-
ing an employee’s or invited
guest’s motor vehicle for a firearm.4

Georgia is Not Alone

Several other states have passed
laws that prohibit employers from
banning the possession of licensed
firearms in employee-owned vehi-
cles parked on employer premises.
The state laws regarding employer
restrictions on firearm possession
in employee automobiles are gen-
erally summarized and divided
into two categories. The first cate-
gory includes those states with
laws that constitute a severe
restriction on employer regulation
of firearms in parking lots. The sec-
ond category, which includes
Georgia, comprises those states
whose laws contain significant
exceptions that weaken the law’s
actual impact on employers.

States with Severe
Restrictions

Florida

Florida prohibits employers
from asking employees whether
they have a firearm inside a vehi-
cle on the employer’s parking lot,
searching a vehicle in a parking
lot for a firearm, prohibiting
access to a parking lot because of
the presence of a firearm in a

motor vehicle, taking any action
against an individual because of
a firearm in a motor vehicle,
terminating employment of an
employee for possession of a
firearm in a vehicle or discrimi-
nating against an employee who
exhibits a gun in the parking lot if
the exhibition was for lawful
defensive purposes.5 The law
only applies where the employee
in question has a concealed
weapons permit.

Kentucky

Kentucky prevents employers
from prohibiting any person legal-
ly entitled to possess a firearm
from possessing such firearm in a
vehicle on the employer’s proper-
ty. The law also provides that a
firearm may be removed from the
vehicle or handled in the case of
self-defense, defense of another or

defense of property.6
Louisiana
Louisiana prevents private

employers from prohibiting any
person from transporting or stor-
ing a firearm in a locked, privately-
owned motor vehicle in any park-
ing lot, parking garage or
other designated parking area.
Employers may require that any
such firearm be hidden from plain
view or held within a locked case
or container within the vehicle.”

Minnesota

Minnesota provides that “the
owner or operator of a private
establishment may not prohibit the
lawful carry or possession of
firearms in a parking facility or
parking area.”8 The law does allow
employers to ban possession of
firearms in buildings or other
structures and provides for crimi-
nal fines for individuals who
refuse a property owner’s request
that firearms not be brought into
an establishment.?

Oklahoma

In 2005, Oklahoma passed a
parking lot gun law that prevent-
ed employers from establishing

“any policy or rule that has the
effect of prohibiting any person,
except a convicted felon, from
transporting and storing firearms
in a locked motor vehicle, or from
transporting and storing firearms
locked in or locked to a motor
vehicle on any property set aside
for any vehicle.”10

States with Significant
Exceptions

In addition to the Georgia
statute, the Mississippi statute is
also recognized in the category of
states with significant exceptions to
their “bring your gun to work”
laws, thus allowing employers to
restrict employees from bringing
firearms to work.

Mississippi

Mississippi prevents employers
from adopting policies prohibiting
a person from transporting or stor-
ing a firearm in a locked vehicle in
any parking lot, parking garage or
other designated parking area. The
Mississippi law also allows private
employers to prohibit the storage
of firearms in vehicles in parking
areas to which access is restricted
or limited through the use of a
gate, security station or other
means. The law does not provide
any civil penalties for violation.11

Although similar to Georgia in
that these laws would not prevent
an employer from banning weapons
in the actual workplace, they do
place other restrictions on employ-
ers’ efforts to regulate the possession
of firearms in employer parking
lots.12 Georgia’s law also includes
significant exceptions that weaken
its actual impact on employers.

Loopholes
for Employers

The prospect of employees in the
workplace with ready access to
firearms is not likely to be favor-
ably viewed by most employers. A
closer examination of the Georgia
law reveals that the statute may not
actually promote a likelihood of
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firearm-related violence in the
workplace as might have been
originally feared. There are various
steps that an employer can take to
limit the availability of weapons to
its employees in the workplace.

The statute recognizes that any
employer that owns or leases its
parking lot has a right to control
the access to the property.
Therefore, Georgia employers can
ban guns on their legal property,
including all parking lots.
Employers, however, are not free
to ensure that employees are com-
plying with such bans.13 In other
words, employers are not free to
search vehicles owned by employ-
ees in company parking lots absent
probable cause.l4 The most effec-
tive way to implement the “park-
ing lot ban” would be through the
issuance of a policy prohibiting
employees from bringing firearms
onto the employer’s property,
including the parking Iot.
Additionally, if an employer offers
its employees a secure parking area
that restricts public access, the
employer may adopt a policy per-
mitting the search of all vehicles
entering the parking lot. Such a
policy would have to be applied
frequently and uniformly.1> It
would be important to distribute
the policy to all employees and, in
some cases, obtain acknowledg-
ments of receipt.

The law does not prevent
Georgia employers from prohibit-
ing the storage of concealed
firearms in company vehicles, and
employers may conduct searches
of company-owned vehicles. Law
enforcement personnel may also
conduct reasonable searches of
employee-owned vehicles in situa-
tions where a reasonable person
would believe that the search of a
locked vehicle would be “neces-
sary to prevent an immediate
threat to human health, life or
safety.”16 Finally, law enforce-
ment officers are authorized to
search vehicles as a matter of law,
based on a search warrant or war-
rantless search, as long as there is
probable cause.1”

The new Georgia law also allows
an employer to restrict an employ-
ee from carrying or possessing a
firearm on the employer’s premis-
es, including the parking lot, when
the employee has a “completed or
pending disciplinary action.”18 An
employer may also restrict an
employee from transporting a
firearm on the premises of the
employer if prohibited by “state or
federal law or regulation.”1® For
example, Georgia law prohibits the
possession of a firearm on
school grounds.20

The Georgia law further pro-
vides that no employer shall be
liable in any “criminal or civil
action” for damages arising out of
an occurrence involving the
“transportation, storage, posses-
sion or use of a firearm,” including
the theft of a firearm from an
employee’s automobile, unless the
employer “commits a criminal act
involving the use of the firearm or
unless the employer knew that the
person using such firearm would
commit such criminal act on the
employer’s premises.”2l As a fur-
ther liability deterrent for employ-
ers, the statute provides that an
employee may incur the employ-
er's legal costs if the employer
successfully defends a lawsuit
brought by an employee based
upon an occurrence involving a
concealed firearm.?2 The law does
not apply to employees of penal
institutions, companies responsi-
ble for organizing public gather-
ings and places where firearms are
prohibited by federal law.23 For
example, employees of federal
facilities may not possess a firearm
on the premises.4

Special Considerations
for Employers Engaged
in Organizing Public
Gatherings and
Operating Public
Transportation Systems

The new Georgia law provides
additional limitations for employers
engaged in organizing public gath-

erings and operating public trans-
portation systems. Specifically, the
new Georgia law makes it a misde-
meanor for any person, including
an employee, to possess “any explo-
sive compound, firearm or knife” at
a public gathering.?> This prohibi-
tion includes athletic or sporting
events, churches or church func-
tions, political rallies or functions, as
well as publicly-owned or publicly-
operated buildings and establish-
ments at which alcohol is sold, but
that do not derive at least 50 percent
of their annual gross revenue from
the sale of prepared meals or food.2
Employers in these settings should
be mindful of the additional possi-
bilities for restricting employees
from transporting firearms in their
vehicles on company property.

For Georgia employers engaged
in the management and operation
of public transportation systems,
the new Georgia law appears to
allow the public to carry concealed
weapons onto public transporta-
tion. This particular provision
appears to be aimed more at users
of public transportation and will
likely have little additional impact
on the employees of these organi-
zations other than as set forth
above. At least one public trans-
portation system in metropolitan
Atlanta has adopted a policy
advising patrons to inform police
of any “suspicious activity” related
to the possession of a firearm.2’
This policy response appears to be
otherwise consistent with existing
state law. Additionally, this transit
system has adopted work rules
that prohibit all employees,
whether licensed or not, from pos-
sessing a firearm when on compa-
ny property. This prohibition
applies to employees” vehicles
while parked on property desig-
nated as a “secured employee
parking area.”28

Potential Challenge
to Employers
Although the new statute does

not in and of itself place any addi-
tional duties on Georgia employ-
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ers, the very existence of the statute
may raise questions about the duty
of an employer to provide a safe
workplace.?? In Georgia, employ-
ers are statutorily obligated to
implement policies and to make
reasonable efforts to protect
employees from known dangers at
work.30 These efforts are measured
by the reasonably prudent person
standard.3! Based on the adoption
of this new Georgia statute, the
issue of whether the statute impos-
es additional duties and responsi-
bilities for Georgia employers to
provide a safe workplace is uncer-
tain. One federal judge reviewing
the applicability of this law
to Atlanta’s Hartsfield-Jackson
International Airport has conclud-
ed that there is a significant ques-
tion as to whether permitting the
carrying of firearms in the common
non-secured areas of airports poses
a threat to public safety and wel-
fare.32 Arguably, this same threat
would exist for employees working
at the airport.

Additionally, at least one dis-
trict court, evaluating a similar
state statute, has held that the
presence of firearms on company
property might implicate the
employer’s duty to provide a safe
workplace. In ConocoPhillips Co. v.
Henry,33 a suit was brought by
various employers challenging
the Oklahoma state statute pro-
hibiting property owners from
imposing any ban on the storage
of firearms locked in or to vehi-
cles. The employers” request for a
permanent injunction against
enforcement of the statute was
granted. Plaintiffs argued that the
general duty to provide a work-
place free of safety hazards and
violence directly conflicted with
the statute because they could no
longer enforce policies prohibit-
ing weapons on the employers’
property. In addressing this con-
flict, the trial court held that “gun-
related workplace violence and
the presence of unauthorized
firearms on company property
qualify as ‘hazards that are caus-
ing or are likely to cause death or

serious physical harm.””34 The
trial court ultimately found that
the statute was a “material imped-
iment” to compliance with an
employer’s duty to provide a safe
workplace under one portion of
federal law.3>

The U.S. Court of Appeals for
the 10th Circuit later reversed this
decision in Ramsey Winch Inc. v.
Henry.36 The 10th Circuit relied on
the Occupational Safety and
Health Administration’s refusal to
promulgate a standard banning
firearms from the workplace as a
pivotal fact. This pivotal fact refut-
ed the claim that the statute was
preempted by federal law, since
the federal administration refused
to recognize a conflict with the
existing state statute.

The Restraining Order
as a Means to Curb
Potential Firearm

Violence

Under Georgia law, employers
are already authorized to seek a
restraining order to curb incidents
of workplace-related violence,
including incidents involving the
actual or threatened use of a
firearm.37 Current Georgia law
authorizes employers to seek a
temporary restraining order if an
employee or other person is the
victim of or is being threatened by
violence at the workplace. The
ability to obtain a restraining order
provides a measure of significant
and immediate protection for
employers facing the prospect of
responding to acts of both actual
and reasonably anticipated vio-
lence in the workplace. Of course,
a restraining order should only be
sought in severe cases and should
not be used in place of adopting
sound policies to minimize or
eliminate the threat of violence in
the workplace. Sound policies and
vigilant observation are far superi-
or deterrents for reducing the
potential for firearm-related work-
place violence when compared
with the prospect of obtaining a
restraining order.

Policies, the Employer’s
Ultimate Weapon

At the end of the shootout sur-
rounding the controversy of an
employee’s ready access to
firearms in the workplace, employ-
ment policies will ultimately prove
to be the “silver bullet” for those
Georgia employers seeking to elim-
inate the prospect of employees
bringing guns into the actual work-
place or accessing them from a
locked vehicle on the company’s
parking lot. Specifically, with the
exceptions contained in the new
Georgia statute, Georgia employers
wishing to limit or restrict employ-
ees from bringing guns to work
should articulate workplace vio-
lence policies and adopt gun poli-
cies. These policies should be
placed where employees have easy
access to them and should be
included in employee handbooks.
The policies will also need to be
clearly communicated to all
employees and may involve sched-
uling employee meetings and pro-
viding additional training. An
acknowledgement form might also
prove necessary and helpful in
certain instances.

Conclusion

The Georgia “Bring Your Gun
to Work” law arguably should not
prevent most Georgia employers
from providing a safe workplace.
Through diligent observation
by management and human
resources, as well as sound poli-
cies, employers will be more than
adequately prepared to respond
to the potential for firearm-related
workplace violence, even in the
face of the implications raised by
the new statute. @

Thomas Cox is a part-
ner in the Atlanta
office of Miller &
Martin. He is an expe-
rienced litigator who
concentrates his prac-
tice in the areas of labor and
employment and litigation. He
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ﬁi associate in the
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area of employment
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What Does ERISA
Have To Do With
Insurance?

by Michael J. Hannan I

RISA is the Employee

Retirement Income Security

Act of 1974.1 Congress enacted
this law in order to create uniform stan-
dards of conduct, responsibility and obli-
gation for fiduciaries in employer-provid-
ed benefit plans, such as insurance-fund-
ed retirement, health, life/ AD&D and dis-
ability plans, and to provide appropriate
remedies, sanctions and access to federal
court for claimants.?

With regard to claims filed under such
plans, ERISA takes issues that used to be
governed by insurance and contract law
and places them in the context of trust law.
Employers who sponsor and/or adminis-

ter ERISA plans, third-party plan adminis-
trators (TPAs), insurers, reinsurers and

reinsurance managers who insure and/or
have the discretion or responsibility to
administer ERISA plans (and decide
claims) are no longer subject to the reme-
dies provided under common law contract
principles should they breach their
duties.? Instead, they are plan fiduciaries
(the trustees) for the administered ERISA
plans (the trusts) and are given a variable
level of discretion to administer their
duties. Thus, insurers are held accountable
as fiduciaries to an ERISA plan, not as par-
ties to a contract.

The degree of scrutiny given decisions
made by ERISA fiduciaries has been the
subject of enormous litigation, with a sig-
nificant U.S. Supreme Court decision hav-
ing been handed down last year.# In addi-
tion, the regulations placed upon ERISA
fiduciaries by the Department of Labor for
reviewing claims and providing claimants
with fair notice of a decision have been
tightened in recent years. By contrast, the
remedies available to a claimant who is
denied benefits under an ERISA plan have
been well-settled since the 1980s.

This article is an overview of how
ERISA affects the aggrieved insurance
claimant. The lawyer who takes the case
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may think that there is a state law
claim for breach of contract, when
often this is not the case. The
lawyer has to determine whether
the claim is preempted and gov-
erned by ERISA.

Read the Policy or
Certificate of Coverage

The first step in this regard is to
check to see whether the policy is a
group policy issued to a private
employer. This should be on the
face of the group policy, a certificate
of coverage or a plan booklet that is
distributed by the employer at the
time of enrollment. ERISA governs
only private employers or employee
organizations. Any governmental
organization, such as a state agency,
is exempt from ERISAS Likewise,
any church or religious organiza-
tion that offers group benefits is
exempt from ERISA.6

Make sure that it is not an indi-
vidual or supplemental policy,
such as when an independent
insurance agent arrives at the place
of employment to take individual
and voluntary applications for
supplemental benefits not routine-
ly provided by the employer. To
determine whether such a plan is
exempt from ERISA, one must
check to see whether the plan satis-
fies ERISA’s “safe harbor” provi-
sions.” If the employer-purchased
insurance does not satisfy the
safe harbor provisions, and the
employer is a true “plan
sponsor,”8 confirm that the policy
satisfies the requirements of an
“employee welfare benefit plan.”?
If so, ERISA governs the claim.
Next, the lawyer must check the
status of the claim.

Make Sure That
Administrative
Remedies Have Been
Exhausted Before You
File Suit

Read the claim denial letter from
the insurer. It has to comply with
ERISA’s statutory and regulatory

requirements concerning a full and
fair review.10 It should also have
been sent within 15 to 90 days of
receipt of the claim, depending on
what kind of insurance and claim
are involved, e.g., healthy wvs.
urgent care, or life vs. disability.11
In appropriate cases, the insurer
can obtain an extension in order to
issue a decision.12 If the letter is
procedurally proper in content and
timeliness, a claimant has 60 to 180
days to “appeal” the decision to the
insurer, again depending on the
type of insurance involved.13 If you
file suit before the appeal has been
pursued, your case will likely be
dismissed without prejudice or
remanded by the trial court to the
employer/administrator/insurer
to re-review the case.l* If you need
time to gather more information to
submit to the administrator or
insurer, ask for additional time.
Absent unusual circumstances, an
insurer/claims administrator must
decide appeals of denials of claims
within 45 to 60 days, again depend-
ing on the kind of insurance and
type of claim involved.1> Claimants
should know that they are entitled
to submit new information not
available at the time that they ini-
tially submitted their application.16

During the administrative appeal,
your client has the right to
demand certain information from
the employer/administrator/insur-
er, including a complete copy of the
claim file maintained for your client,
a copy of the pertinent policy provi-
sions being applied to that claim
and any internal guidelines,
manuals and procedures used to
assist the employer/administra-
tor/insurer in administering the
claim.'” If you do not receive any
such requested information, such as
the claim file, you may be able to
recover a statutory per diem penalty
for any delay in receiving such infor-
mation.’®  Seasoned  ERISA
claimants’ lawyers have learned to
submit as much as they can on
appeal so that it becomes part of the
“administrative record.” Building
up the “administrative record” will
be important for your client

because, in many cases, it will pro-
vide the sole foundation for the trial
court’s review of a denial of the
claim on appeal.

What To Do When the
“Uphold” Letter on
Appeal is Received

Such a letter, whether it be from
the employer, TPA, insurer, etc.,
will advise you that it is unable to
reverse the decision on appeal. At
that point, you have exhausted
your administrative remedies, and
you can now file suit. If the insurer
does not reach a decision on the
appeal within the prescribed time
limits, even after requesting exten-
sions, this can be a constructive
denial of the appeal, which used to
be called a “deemed denial.”1? If
this occurs, or the claimant other-
wise feels that she did not receive a
full and fair review of her claim,
you can file suit.

You do not have to file suit ini-
tially in federal court. ERISA con-
fers “concurrent jurisdiction” on
claims for benefits under ERISA
upon both federal courts and state
courts, with equal original jurisdic-
tion.20 ERISA allows civil actions to
establish your clients’ rights to ben-
efits under the plan (declaratory
relief), to obtain payment of previ-
ously denied benefits (injunctive
relief) and to compel plan fiduciar-
ies to act accordingly.?! For these
reasons, you can file suit in the
superior courts of Georgia because
they have equity jurisdiction.

What Remedies are
Available?

If you wish to avoid a motion to
dismiss your complaint in whole or
in part, you should plead only
those remedies specifically allowed
under ERISA’s civil enforcement
statute, 29 US.C. § 1132. These
remedies are payment of accrued
benefits ~ through  date  of
judgment,?2 any injunctive or
declaratory relief needed to enforce
your client’s rights?? and attorney’s
fees and expenses of litigation.24
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Recovery of pre-judgment inter-
est on benefits under ERISA has
been a topic of recent decisions.
ERISA itself has no pre-judgment
interest provision. Although the
U.S. Court of Appeals for the 11th
Circuit initially left such an award
to the discretion of the trial court, it
subsequently held that, in general,
pre-judgment interest is not recov-
erable unless it is expressly speci-
fied as a benefit under the plan.25
In response, some district courts
have allowed such a recovery
on claims for benefits because the
courts may award “other equi-
table” relief under 29 U.S.C.
§ 1132(a)(3).26 Indeed, the 11th
Circuit has left the door open to
recovery of interest under that spe-
cific theory.?” In a case where inter-
est is awarded, state law provisions
for the amount of interest to be
used can be “borrowed” to fashion
ERISA “common law.”28

Remedies under state law, such
as punitive damages or other extra-
contractual damages, are preempt-
ed. There are two kinds of ERISA
preemption: (1) “complete” or
“super” preemption; and (2) “con-
flict” or “defensive” preemption.2?
Complete preemption creates the
federal subject matter jurisdiction
for the federal courts under 28
US.C. § 1331, which is why the
usual defense practice is to remove
the case to federal court. The 11th
Circuit has established a four-part
test to determine whether complete
preemption exists.30 Defensive pre-
emption is what leads to the limita-
tion of remedies.3!

Why are the Remedies
So Limited?

This is because of ERISA’s pre-
emption of all state law claims that
could be considered an “alternative
enforcement mechanism,”32 e.g.,
O.C.G.A. § 33-4-6 and common law
claims for breach of contract.
ERISA’s broad preemption was
specifically intended by Congress.
ERISA’s preemption clause pro-
vides that its provisions “shall
supersede any and all state laws in
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so far as they may now or hereafter
relate to any employee benefit plan
described in section 1003(a) of this
title and are not exempt under sec-
tion 1003(b) of this title.”33

Congress did not define the
phrase “relate to” in this statute.
As the 11th Circuit has pointed
out, “it has fallen to the courts to
deduce Congress’ intent and to
apply this interpretation into the
facts of each case that arises.”34
The U.S. Supreme Court and the
11th Circuit have consistently
given “relate to” a broad, com-
mon-sense meaning: A state law
claim having any “connection
with” or “reference to” an employ-
ee benefit plan gives rise to ERISA
preemption.3> A state law may
“relate to” a benefit plan, and
thereby be preempted, even if the
law is not specifically designed
to affect such plans, provided
that the insurance company is
a “fiduciary” under ERISA.36
Although over 20 years ago the
11th Circuit’s position was that, “if
a state law claim arises out of the
administration of benefits under a
plan, the claim is preempted,”3 it
later noted “a sea change in courts’
willingness to apply the preemp-
tion doctrine expansively.”38

ERISA does have a “savings
clause,” which states that ERISA
does not preempt state laws deal-
ing solely with the “business of
insurance.”3® The business of
insurance, however, is not the same
as the administration of an ERISA
claim, even if insurance is
involved. The savings clause will
not affect section 1132’s operation
as the exclusive remedy for a claim
denial. Instead, the savings clause
has been interpreted to apply to
state laws and regulations that
address the operation of insurers
and affect the risk pooling
arrangement between insurer
and insured.40

If you get creative and want to
assert a claim under Georgia
RICO, you might allege that the
insurer took the premium and
engaged in fraud because it never
intended to pay the benefits in the

first place. Such a claim is also pre-
empted by ERISA.41

With regard to claims for puni-
tive or extra-contractual damages
of any kind, the law has been clear
for quite some time that they are
not recoverable in an action
brought under ERISA for the
denial of a claim for benefits.42
Only when there has been
absolutely egregious conduct, such
as the bamboozling of all employ-
ees out of their entire pensions, will
such relief be granted.*3

Surely | Can Demand a
Jury Trial, Right?

You can demand one, but most
of the time you will not get one.
ERISA has been interpreted as an
equitable statute under the Seventh
Amendment. Based on this analy-
sis, the courts have held that no
Seventh Amendment right to a jury
trial exists in actions brought pur-
suant to ERISA.44

I Can Rely on the Fact
That if | Prevail on
Behalf of My Client, |
Will Recover My Fees
and Expenses From
the Court, Correct?

Not necessarily —it is within the
discretion of the court. Section
1132(g)(1) of Title 29 provides, in
pertinent part, that “the Court in its
discretion may allow a reasonable
attorney’s fee and cost of action to
either party.” Unlike other fee-
shifting provisions, which give the
court discretion to award fees to a
prevailing party,*> 29 U.S.C.
§ 1132(g) allows a court to award
fees to either party.4¢ The law pro-
vides no presumption in favor of
granting attorney’s fees to a pre-
vailing claimant in an ERISA
action.4” With that in mind, in
deciding whether to award fees
and costs in an ERISA action, the
11th Circuit has enumerated cer-
tain factors for a court to
use, which have been almost
universally applied.48

Once | File Suit, I Can
Keep Building Up My
Case by Deposing
Treating Physicians
and Hiring Expert
Witnesses, Right?

That depends completely on
which one of the two standards of
review is to be applied to the claim
denial.#9 The short answer is: if the
standard of review is de novo, then
you can submit evidence outside
the administrative record and con-
duct discovery as you would in
any civil case.?0 If the standard of
review is abuse of discretion, called
the “arbitrary and capricious” stan-
dard, however, the scope of discov-
ery and the court’s review histori-
cally have been limited to the
“administrative record” (the plan
documents and the claim file).

With insurance companies, how-
ever, there is usually an inherent
conflict of interest, because they
render claims decisions and pay
claims out of their own assets.
Therefore, even in an arbritrary
and capricious case, this conflict of
interest may or may not be
explored through discovery if the
parties agree, or if the district court
orders that discovery outside
the administrative record is per-
mitted.>1 Several district court
decisions have disagreed, limiting
the scope of review to the adminis-
trative record if the conflict is read-
ily apparent from the fact that the
decision maker also pays the bene-
fits out of its own assets. 52

How Do | Know What
Standard of Review
Applies (For Purposes of

the Scope of Discovery)?

ERISA itself provides no standard
for reviewing decisions of ERISA
plan or claim administrators.53
Therefore, to answer this question in
this context (as the actual degree of
scrutiny to be applied will be dis-
cussed below), courts generally have
taken principles from trust law and
held that the standard of review
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depends on the degree of discretion
that the plan documents give to
the administrator.

This requires a review of the
terms of the plan documents. The
terms of the plan documents con-
trol the management of the plan.>*
A court looks for language specifi-
cally conferring on the claims
administrator discretion to inter-
pret the terms of the plan docu-
ment or to determine a claimant’s
eligibility for benefits.>>

If the terms of the plan docu-
ment (which can be (1) a summary
plan description (SPD) booklet, (2)
an insurance policy or (3) basically
any document that conforms with
29 US.C. § 1102 (setting forth the
requisites of the “plan docu-
ment”)) expressly grant this dis-
cretion, then the “arbitrary and
capricious” standard of review
will apply. A de novo standard of
review does not apply.®® If the
plan document does not contain
this express grant of discretion,
then a de novo review standard
does apply.>”

What if more than one document
describes the plan? In that case, all
of the plan documents are exam-
ined.>® What if the plan docu-
ment(s) is/are amended during the
coverage period? Most circuits
have agreed that the plan docu-
ment in effect at the time of the
claim denial is the controlling plan
document for purposes of analyz-
ing whether discretionary lan-
guage is present.>

The Level of Scrutiny
to Be Applied to an
ERISA Claim Denial

In 2004, the 11th Circuit devised a
six-step analysis to be applied across
the board in ERISA claim denial
cases. It encompassed the analysis
shown above, but only if needed.
The six steps were as follows:

(1) Apply the de novo stan-
dard to determine whether the
claim administrator’s benefits
denial decision is “wrong” (i.e.,
the court disagrees with the

administrator’s decision); if it
is not, then end the inquiry and
affirm the decision;

(2) if the administrator’s
decision in fact is “de novo
wrong,” then determine
whether he was vested with
discretion in reviewing claims;
if not, end [the] judicial inquiry
and reverse the decision;

(3) if the administrator’s
decision is “de novo wrong” and
he was vested with discretion in
reviewing claims, then deter-
mine whether “reasonable”
grounds supported it (hence,
review his decision under the
more deferential arbitrary and
capricious standard);

(4) if no reasonable grounds
exist, then end the inquiry and
reverse the administrator’s deci-
sion; if reasonable grounds do
exist, then determine if he oper-
ated under a conflict of interest;

(5) if there is no conflict,
then end the inquiry and
affirm the decision;

(6) if there is a conflict of
interest, then apply [a] height-
ened arbitrary and capricious
review to the decision to affirm
or deny it.60

The 11th Circuit described its
“heightened arbitrary and capri-
cious review” as somewhere
between the de novo and “mere”
arbitrary and capricious standards,
but never stated where that “some-
where” was.®! The court admitted
that it awaited guidance from the
U.S Supreme Court regarding the
level of deference to be applied to a
decision made by a conflicted
claims administrator who had the
necessary discretion under the plan
or policy.62

Then, on June 19, 2008, the U.S.
Supreme Court decided
Metropolitan Life Insurance Co. v.
Glenn,%3 which answered that
question. The Court confirmed that
an ERISA plan sponsor or insurer
who both makes benefit decisions
and funds the payment of benefits
has a conflict of interest, but held
that this should only be considered
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as a factor. The Court advanced a
“totality of the circumstances” test
for assessing the effect of that con-
flict on any discretionary review.64
The Court candidly admitted that it
was not providing a guide to dis-
trict courts as to how to weigh the
effect of a conflict of interest. All
that it did was provide a few exam-
ples to consider.

Glenn, however, expressly elimi-
nated any burden-shifting eviden-
tiary rules, leading to the 11th
Circuit’s 2008 decision in Doyle v.
Liberty Life Assurance Co. of Boston,°
which acknowledged that Glenn
eliminated step six, the “heightened
arbitrary and capricious” standard
of review that had existed in the
11th Circuit for 18 years.®¢ What
previously had been a six-step
analysis of ERISA claim denials in
the 11th Circuit has been reduced to
five steps.®” It bears asking though,
whether the 11th Circuit’s retention
of step one, a de novo review, is
contrary to the intent of the
Supreme Court in Glenn.

Conclusion

The above is by no means an
exhaustive summary of all ERISA
statutory and case law applicable
to insurance claim denials. It
should, however, alert the lawyer
to the basic areas with which one
should be familiar if one is consid-
ering filing a lawsuit under a group
life, health, disability or accidental
death insurance policy. @

Reprinted in part with express writ-
ten permission from ICLE of Georgia
from the author’s “What is ERISA?”
ICLE of Georgia LTD Claims Seminar,
March 2007, ICLE of Georgia.
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GBJ Feature

State Bar Active In
2009 General Assembly

he State Bar was extremely active in the 2009

General Assembly. Each year, the State Bar

brings a legislative agenda that is initiated
by its various sections. This year, in addition to the
typical improvements to the law initiated by the
Fiduciary Law, Business Law and other sections, the
State Bar took positions on several matters that arose
outside the ACL process.

Prior to the session, the State Bar’s Advisory
Committee on Legislation (ACL) met to review the
work of the sections and committees that had formu-
lated legislation for consideration. The ACL recom-
mended, and the Board of Governors approved, initia-
tives to modernize the evidence code, revise the limit-
ed liability code, rewrite the trust code and support

appropriations for domestic violence representation
and the Resource Center.

by Mark Middleton

The State Bar also reviewed and adopted positions
on several matters that were raised by the
Legislature. Many of the issues were raised in the
context of the appropriations process, which was one
of the toughest in years. For example, the State Bar
took a position in favor of HB 283 that removed the
state’s responsibility for collecting and appropriating
the fee charged to take the bar exam. This allows the
court to set the fee and administer the test without
the need for a state appropriation.

Attorneys and other supporters in the legislature
supported the State Bar’s initiatives. In the Senate, Sen.
Preston Smith (R-Rome) again served as chairman of
the Senate Judiciary Committee, and provided leader-
ship and support on a number of State Bar positions,
including HB 283, the bar exam fee issue. Smith also
served as the Senate Appropriations subcommittee
chair, and worked diligently on the judicial budget.

Sen. John Wiles (R-Marietta) served as the chairman
of the Senate Special Judiciary Committee. Sen. Bill
Cowsert, (R-Athens), now a Floor Leader for Gov.
Sonny Perdue, carried the business law section bill in
the Senate. Sen. Bill Hamrick (R-Carrollton) sponsored
the successful passage of the fiduciary law section’s
trust code revision through the Senate.
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Photo by Jake Walker

In the House of Representatives,
Rep. Wendell Willard (R-Dun-
woody) and Rep. Rich Golick (R-
Smyrna) provided the leadership
as chairmen for the two House

Judiciary Committees. Willard
authored evidence code revision.
Rep. Chuck Martin (R-Alpharetta)
served as the Appropriations
Subcommittee chair for judicial
funding, and authored HB 283. The
House also had two excellent sub-
committee chairs, Rep. Mike Jacobs
(R-Dunwoody) and Rep. David
Ralston (R-Blue Ridge).

The State Bar leadership was
also very active and supportive
during this legislative session.
Section  leaders  such as
John Taylor, Tom Byrne, Mark
Williamson, Lee Lyman and Andy
Immerman devoted numerous
hours presenting their section’s
bills to the legislative committees.
ACL Chair Patti Gorham and Vice
Chair Dwight Davis skillfully
managed the ACL process and
joined President Jeffrey O.
Bramlett and President-Elect
Bryan Cavan in representing the

State Bar at various legislative
functions during the session.

Bills and Appropriations
Supported by the
State Bar

The State Bar supported five
bills. Three of the bills passed the
entire process, one passed the
Senate and the fifth received a
“do-pass” recommendation from
the House committee. Also, the
Bar-supported  appropriations
were maintained in a year when
across-the-board  cuts  were
the norm.

= HB 308: The Business Law
Section’s proposal for technical
amendments to the LLC
statute, authored by Rep.
David Ralston (R-Blue Ridge)
passed and awaits the gover-
nor’s signature.

m  HB 283: The State Bar support-
ed the language in the bill that
allows bar exam fees to cover
the costs of the exam, and
allows the fees to go directly to

the Board of Examiners. The
bill now goes to the governor
for his signature.

m  HB 126: The State Bar support-
ed the Clerk’s Authority initia-
tive, authored by Rep. Ed
Lindsey (R-Atlanta), known as
the “Uniform Electronic
Transactions Act.” It passed and
awaits the governor’s signature.

m  SB 131: The Fiduciary Law
Section’s proposal for Trust Code
Revisions passed the Senate, and
will be debated in the House
during the 2010 session.

m  HB 24: This legislation, by
Judiciary Chairman Willard, to
conform the Georgia rules of
evidence to the federal rules of
evidence, passed the House
Judiciary Committee. This bill
will be held over until the
2010 session.

m Georgia Appellate Practice
Resource Center Funding
Request: The Resource
Center’s $580,000 appropria-
tion was retained in full in the
FY “10 budget as requested.

m Victims of Domestic Violence
Funding Request: An appro-
priation of $2 million was
requested in the FY “10 budget
to maintain the current funding
level. The House and Senate
passed the FY 10 budget with
$2,006,548 for legal services for
victims of domestic violence.

m Georgia Public Defender
Standards Council (GPDSC):
The FY “10 budget passed by
the House and Senate has
$41,489,395 for public defend-
ers, an increase of approxi-
mately $6 million over the orig-
inal recommendation. The State
Bar supports adequate funding
for the GPDSC.

Legislation Opposed
by the State Bar

The State Bar opposed seven
bills and none of these passed.

m SB 41: Would provide regula-
tions and conditions on attor-
ney television advertising. The

June 2009
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State Bar opposes this bill on
grounds of separation of pow-
ers and constitutionality.

SB 42: Would revise the
appointments process to the
Georgia Public Defenders
Standards Council (GPDSC)
and make that council an advi-
sory body; passed the Senate.
The House Judiciary Non-Civil
Committee held several lengthy
hearings and passed a substi-
tute that creates an “Office of
Alternative Defense Counsel,”
to handle conflict cases, and
basically keeps the Senate pro-
visions intact. The matter did
not come to the full House for a
vote. The State Bar opposed the
effort to make the GPDSC an
advisory council and worked
diligently to reach a compro-
mise on the matter. The bill will
be eligible for further consider-
ation in the 2010 session.

SB 101: Would have provided
protection to pharmaceutical

or medical device companies
against lawsuits on drugs or
devices that have FDA
approval provided the compa-
ny 1) has corporate headquar-
ters in Georgia, 2) employs
over 200 Georgia citizens or 3)
has Georgia as its principal
place of research and develop-
ment. After failing in the
Senate Economic Development
Committee, the measure
moved no further.

SB 108: Which originally
would require plaintiffs who
have their claim dismissed to
pay attorney fees and costs to
the defendant, was amended
to allow for a stay of discov-
ery when a motion to dismiss
is filed.

SB 138: Limits a right to pri-
vate action to situations where
there is specific statutory lan-
guage allowing a cause of
action. The bill did not pass
out of committee.

m HR 73: A constitutional amend-
ment that would remove the
Court of Appeals’ and
Supreme Court’s individual
decisions from binding other
courts as precedents. The mat-
ter did not receive a hearing.

m HR 74: A constitutional amend-
ment that would give the
General Assembly the power to
remove and discipline judges.
This did not receive a hearing.

2009 was an extremely active
and important legislative year for
the State Bar, whose legislative
effort depends upon the participa-
tion and dedication of its members.
To get involved, contact the State
Bar’s lobbyists. @

Rusty Sewell, Mark Middleton,
Tom Boller, Hunter Towns and
Charlie Tanksley serve as the
State Bar’s lobbyists. They can

be reached at mark@gacapitol
partners.com or at 404-872-1007.

The Lawysr Assistance Erogram
of the btats Bar of Genrgin

Stress?

Chemical dependency?

memorials o honor

Lawyers Foundation
of Georgia Inc.

Memorial Gifts

The Lawyers Foundation of
Georgia furnishes the
Georgia Bar Journal with

deceased members of the
State Bar of Georgia.

A meaningful way to honor

Family Problems?
Mental or Emotional
Impairment?

The Lawyer Assistance Program
Is a free program providing con-
fidential assistance to Bar
members whose personal
problems may be interfering
with their ability to practice law.

For more information, please
call the confidential hotline
number at

300-327-9631

104 Marietta St. NW
Suite 630
Atlanta, GA 30303

a loved one or to com-
memorate a special occa-
sion is through a tribute
and memorial gift to the
Lawyers Foundation of
Georgia. An expression of
sympathy or a celebration
of a family event that takes the form of a gift to the
Lawyers Foundation of Georgia provides a lasting
remembrance. Once a gift is received, a written
acknowledgement is sent to the contributor, the surviv-
ing spouse or other family member, and the Georgia
Bar Journal.

P: (404) 659-6867
F: (404) 225-5041

Information

For information regarding the placement of a memorial,
please contact the Lawyers Foundation of Georgia at
(404) 659-6867 or 104 Marietta St. NW, Suite 630,
Atlanta, GA 30303.
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CLOSING ARGUMENTS
CHILD INJURY & WRONGFUL DEATH
VOLUME |l

All new closing arguments edited by Don C. Keenan, past President
of the Inner Circle of Advocates, National Trial Lawyer of the Year,
recipient of the Georgia State Bar Tradition of Excellence,
and recipient of Oprah Winfrey’s “People of Courage” Award.

Closing Arguments is available
through the
Keenan's Kids Founhdation
for $50 a copy.

Going on now for a limited time, a
combination discount of both
editions can be purchased for $85.

ANV ONISOTD

Visit www.balloonpress.com/
closingargqumentssample.htmi
to order online; all major credit

cards accepted. For more
information, call the Keenan's
Kids Foundation at (404) 223-5437
to order by phone or visit
www.keenanskidsfoundation.com

All Proceeds Go Directly to the “{' "
Keenan's Kids Foundation,
501(c)(3), Celebrating its 16th

Anniversary of Service
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GBJ Feature

Lawyers Helping People
Honored with Justice
Benham Community
Service Awards

he State Bar of Georgia and the Chief

Justice’s Commission on Professionalism

(CJCP) presented the 10th Annual Robert
Benham Awards for Community Service on March 10
at the Georgia-Pacific Center auditorium.

The awardees and their guests were welcomed to the
event by Tye C. Darland, senior vice president and gen-
eral counsel, Georgia-Pacific. Patrise Perkins-Hooker,
chair of the awards committee, introduced returning
emcees Bill Liss, financial and legal editor for Atlanta’s
WXIA-TV News (11 Alive) and Avarita Hanson, execu-
tive director of the CJCP. Liss and Hanson were joined by
special guest H. Thomas Wells Jr., president, American
Bar Association. Wells” inspirational remarks about the
importance of community service preceded the awards
presentation, underscoring the hard work and dedica-
tion of each recipient in serving both their career and
their community (remarks reprinted on page 31).

The Hon. Griffin B. Bell, retired partner, King &
Spalding, Atlanta, was honored posthumously with
the Lifetime Achievement Award.

The 72nd attorney general of the United States, Bell
was a major figure in the legal profession in the last half
of the 20th century. After graduating from Mercer
University Law School in 1948, he practiced in Savannah
and Rome before joining Spalding Sibley Troutman &
Kelly (later renamed King & Spalding) in 1953. Bell was
named chief of staff to Gov. Ernest Vandiver in 1958,

by Avarita L. Hansen

chaired John F. Kennedy’s 1960 presidential campaign
and was appointed judge of the U.S. Court of Appeals of
the 5th Circuit in 1961. While on the bench, he was an
active participant with a moderate voice in the imple-
mentation of school desegregation orders throughout
the South.
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After 15 years on the bench, Bell
returned to King & Spalding only to
resume public service as President
Jimmy Carter’'s nominee for U.S.
district attorney. He again returned
to his corporate practice with King
& Spalding in 1979, but remained
prominent in local and national
affairs throughout his career.

One of Georgia’s greatest states-
men, Bell has honored the legal
profession and his roots by his long
and meaningful record of public
service. Bell's son and grandson,
Griffin B. Bell Jr. and Griffin B. Bell
III, accepted the award on his
behalf.

Deserving community service
awards were presented to two
judges and eight Georgia attorneys.

David L. Cannon Jr., Solicitor-
General of Cherokee County,
Canton, serves on the Chamber of
Commerce and volunteers with the
Morningstar Montessori School,
meeting the needs of autistic chil-
dren. He is a 10-year coach of the
Cherokee County High School
mock trial team. Cannon has held
leadership roles with the Blue
Ridge Circuit Bar Association and
has been a member of the State Bar
Board of Governors since 2002.

Denise Cleveland-Leggett,
Baudino Law Group, PLC, Atlanta,
has made her mark on the greater
Atlanta community while serving
on the boards of the Atlanta History
Center, Margaret Mitchell House &
Museum, Literacy Action, Inc., and
True Colors Theater Company. She
also serves or has served on the
Georgia Commission for Women,
State Ethics Commission, Personnel
Oversight Commission and as co-
counsel for the Council for the
Hearing Impaired Clinic.

Rebecca R. Crowley, managing
attorney, Georgia Legal Services
Program, Waycross, spearheads the
Waycross Bar Association service
projects and works with civic organ-
izations including the Kiwanis Club,
American Red Cross and the
Waycross Community Theatre.

Tomieka R. Daniel, consumer
law fellow/senior staff attorney,
Georgia Legal Services, Byron, is

H. Thomas Wells Jr., President
American Bar Association

(reprinted remarks from the 10th Annual Justice

Robert Benham Awards for Community Service)

It's an honor to be here, especially as we
celebrate the 20th anniversary of the Chief
Justice’s Commission on Professionalism.
The American Bar Association is keenly
aware that the Commission is a national
model for lawyer professionalism programs
across the country.

Community service—the reason we're
here this evening—is a crucial aspect of
lawyer professionalism. Lawyers work to
improve our communities in countless
ways: serving on local councils and nonprofit boards, donating our services as
teachers, mentors and coaches, and providing leadership and support to civic, reli-
gious and philanthropic organizations.

Photo provided by the ABA

The call to service has deep historical roots in the American legal profession. As
early as 1865, Alexis de Tocqueville observed that lawyers “assume a responsibility
for the common good through public life” and that they were particularly well
suited to this role by their “training and cast of mind.” When Louis Banders gave
his famous speech in 1905 on The Opportunity in the Law to the Harvard Ethical
Society, he said that “the paramount reason why the lawyer has played so large a
part in our political life is that his training fits him especially to grapple with the
questions which are presented in a democracy.”

As our nation faces innumerable economic and social ills, it is lawyers who most
naturally and frequently offer the talents, skills and leadership necessary to
strengthen our communities, improve the lives of our children and families, and
help others in need. To understand the importance of this, imagine a world with-
out any volunteers. Based on government and academic research:

Roughly 30 percent of hospital support services would disappear;

Virtually all places of worship and the services they provide would cease to exist;
Roughly 60 percent of fire and emergency services would disappear;
After-school activities and tutoring programs would be drastically curtailed; and
Neighborhood nutrition programs, housing, and other social services for the
underserved would diminish by roughly half.

Our commitment to community service benefits not only those who receive the
service, but also—quite frankly—the lawyers, legal employers, bar associations and
law schools that support these opportunities. Studies have shown that volunteer-
ing has significant health benefits and contributes to higher occupational prestige.
By freeing up time for community service work, legal employers can improve job
satisfaction and retention rates for the lawyers in whose recruitment and training
they have made such a substantial investment. Law firms can also build stronger
relationships with their clients by collaborating on community service projects of
mutual interest. And, they can enhance their reputation and prestige within their
communities and the overall image of lawyers and the legal profession.

This evening’s award recipients embody the best of our profession. Their
actions remind me not only why I'm so proud to be a lawyer, but also why | so
much enjoy representing our profession as ABA president. It is the example our
honorees set that illustrates something | always point out with lawyers, law stu-
dents and community audiences: at times we lawyers can be good at making a
dollar, but we're at our dead-level best when we're making a difference. Thank
you for making a huge difference through community service.
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most active working with low-
income, at-risk youths through her
graduate chapter sorority, Alpha
Kappa Alpha, Inc., leading preg-
nancy prevention and stay-in-
school programs. She works with
the Boys and Girls Clubs of Central
Georgia, Harriet Tubman African
American Museum and with the
Fellowship Bible Baptist Church.

Laverne Lewis Gaskins, universi-
ty attorney, Valdosta State
University, Valdosta, is a leader in
the bar community, serving on the
State Bar Board of Governors and
numerous committees. She sits on
the boards of several organizations,
including Florida State College of
Law, Valdosta State Alumni,
Salvation Army and American Red
Cross. Her service to south Georgia
includes serving with the American
Association of University Women,
working to empower women and
girls through education.

Hon. James E. Hardy, Superior
Court Judge, Southern Judicial
Circuit, Thomasville, has advanced
many causes to uplift children,
including the Terrific Kids Program
through the Kiwanis Club, Angel
Tree Program and Children’s
Advocacy Center. Hardy, a deacon of
Thomas First Presbyterian Church,
also serves the American Red Cross,
Halcyon Home for Battered Women,
Thomas County Family Connection,
Hands On Thomas County and
Habitat for Humanity.

David E. Hudson, Hull Towell
Norman Barrett & Salley, P.C.,
Augusta, has served as a Mercer
University trustee for more than 25
years, and is a trustee, deacon and
Sunday school teacher at the First
Baptist Church of Augusta. Hudson
is also trustee of the Richard B.
Russell, National Science Center and
Walter F. George Foundations and
has served with Leadership Georgia,
Leadership Augusta, East Georgia
Easter Seals and the Georgia First
Amendment Foundation.

J. Kevin Moore, partner, Moore
Ingram Johnson & Steele, LLP,
Marietta, has worked with Keep
Cobb Beautiful, the American
Cancer Society, Cobb Chamber of

(Back row, left to right) Griffin B. Bell Ill, H. Thomas Wells Jr., David E. Hudson, Laverne L.
Gaskins, Tomieka R. Daniel, Steve Gottlieb (for Judith A. O'Brien), Patrise Perkins-Hooker and
Hon. James E. Hardy; (middle row, left to right) Griffin B. Bell Jr., Avarita L. Hanson, Denise
Cleveland-Leggett, Rebecca R. Crowley, Hon. Johnny N. Panos and David L. Cannon Jr,;
(front row, left to right) Tye C. Darland, Justice Robert Benham and J. Kevin Moore.

Commerce’s East Cobb Area
Advisory Council and the Cobb
Center for Family Resources. He is
also chair of the Board of Trustees
at First Baptist Church Marietta .

Judith A. O’Brien, partner,
Sutherland, Atlanta, is currently
serving as the chair of Sutherland’s
Pro Bono and Community Service
Program. She’s a past president
and board member of the Atlanta
Legal Aid Society. O’Brien also
works with the Atlanta Volunteer
Lawyers Foundation Domestic
Violence Project, Men Stopping
Violence, Communities in Schools
and the Georgia Asylum &
Immigration Network.

Hon. Johnny N. Panos, State
Court, DeKalb County, Decatur, can
be found serving hands-on
throughout  the  community.
Forging a partnership with DeKalb
County’s school system, the CEO
and a commissioner, Panos initiated
the Project Achieve Program to
reduce youth offenders’ recidivism
by rewarding youths who pass the
GED Exam. He is a member and
chanter of the Greek Orthodox
Church of the Annunciation,
DeKalb Council of the Arts and
many other organizations.

The State Bar and the
CJCP, through the Justice Robert

Benham Community Service
Awards program, cast a wide net
each year to find worthy recipients
for these awards. Any person who
is not a member of the selection
committee or staff may submit a
nomination. Judges and lawyers
meet the criteria if they have com-
bined a professional career with
outstanding service and dedica-
tion to their communities through
voluntary participation in commu-
nity organizations, government-
sponsored activities, or humani-
tarian work outside of their pro-
fessional practice. Contributions
can be made in any field, includ-
ing but not limited to: social serv-
ice, education, faith-based efforts,
sports, recreation, the arts or poli-
tics. Nominations will be sought
for the 11th annual awards this
fall. For more information,
contact Nneka Harris-Daniel at
nneka@cjcpga.org. @

Avarita L. Hanson is
the executive director
of the Chief Justice’s
¥ Commission on
‘ti Professionalism and
can be reached at
Ahanson@cjcpga.org.
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SIGN UP NOW FOR THE 2009 LAW SCHOOL ORIENTATIONS ON PROFESSIONALISM
Two (2.0) hours of CLE credit, including 1.0 hour of Ethics and 1.0 hour of Professionalism

Demonstrating that professionalism is the hallmark of the practice of law, the Law School Orientations have
become a central feature of the orientation process for entering students at each of the state’s law schools over
the past 16 years. The Professionalism Committee is now seeking lawyers and judges to volunteer to return to your
alma maters or to any of the schools to help give back part of what the profession has given you by dedicating a
half day of your time this August. You will be paired with a co-leader and will lead students in a discussion of
hypothetical professionalism and ethics issues. Minimal preparation is necessary for the leaders. Review the
provided hypos, which include annotations and suggested questions, and arrive at the school 15 minutes prior to the
program. Pair up with a friend or classmate to co-lead a group (Please note, if you are both recent graduates we will pair you with
a more experienced co-leader).

Please consider participation in this project and encourage your colleagues to volunteer. You may respond
by completing the form below or calling the Chief Justice's Commission on Professionalism at (404) 225-5040; fax:
(404) 225-5041. Thank you.

ATTORNEY VOLUNTEER FORM
2009 LAW SCHOOL ORIENTATIONS ON PROFESSIONALISM
Full Name

(Mr./Ms./Judge)

Nickname (for name badge)

Address: (where we will send your group leader materials via USPS):

Telephone: Fax:
Email Address:

Area(s) of Practice:

Year Admitted to the Georgia Bar:
Bar#:

Please pair me with: (optional)

(Please check appropriate box)

LAw scHooL DATE TIMmE RECEPTION/LUNCH SPEAKER
Emory* Fri., August 21 *Emory does not need anymore volunteers* TBD
O Georgia State Tues., August 11 3:30-5:30 p.m. 5:30-6:30 p.m. Hon. Alan Baverman
O John Marshall Sat., August 15 9:00-11:30 a.m. 11:30 - 12:30 TBD
O Mercer Fri., August 14 1:30-3:30 p.m. 3:30-4:30 p.m. TBD
0O UGA Fri., August 14 2:30-4:30 p.m. 4:30-5:30 p.m. TBD

Please return to:

State Bar Committee on Professionalism; Attn: Nneka Harris-Daniel* Suite 620
104 Marietta Street, N.W. * Atlanta, Georgia 30303 * ph: (404) 225-5040

fax (404) 225-5041 * email: Nneka@cjcpga.org.

Thank You!




GBJ Feature

The Morgan Count

Courthouse at Ma

ison

The Grand Old Courthouses of Georgia

he old brick Morgan County courthouse at

Madison, built in 1807, burned in 1844 and

was replaced by another brick court building
more or less in the American Federal Style. The 1844
court building burned in 1917, but it had served the
county well until 1907 when it was replaced by the
Beaux Arts splendor of James Wingfield Golucke’s new
Morgan County Courthouse.

James Wingfield Golucke was the son of an
Austrian immigrant cabinet-maker. With no connec-
tions, little money and no formal training he fashioned
a remarkable architectural career. The law creating a
state board for the examination and registration of
architects was not enacted by the Georgia Legislature
until 1919, but by 1890, there was a small, tight cadre
of trained architects in Atlanta who were members of
The American Institute of Architects. No doubt men
like Golucke, without academic credentials, were con-
sidered impostors by this group. Nonetheless, it was
James Wingfield Golucke who proved the most prolif-
ic designer of the mythical mansions with their foun-
dations of dreams and dust that were the courthouses
of the fledgling New South era. Golucke designed 26
courthouses in Georgia, four in Alabama, and numer-
ous churches, jails and other public buildings between
1895 and 1907.

Mythical mansions well-describes the neoclassical
behemoths that began to dominate the squares of so
many Georgia towns just after 1900. The idea that

by Wilber W. Caldwell

Built in 1907, James Wingfield Golucke, architect

architecture is, at its very heart, not only a question of
style, trend and fashion, but also a reflection of human
aspirations and self-image is clear in the work of
Golucke. In this regard, his courthouses built in
Georgia during the last third of the 19th century and
the first decade of the 20th century are compelling. The
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architecture of these buildings is a
remarkably direct reflection of the
mind of these rural places.

Golucke’s offering here in
Madison is fitting. The usual sym-
bolism attached to the Neo-
classical Revival and to Beaux-
Arts Classicism which dominated
American public architecture at the
turn of the century is that it cele-
brated the forces of Wall Street and
the Industrial East. Its popularity
was thought to represent the victo-
ry of Eastern industrialism over the
values of American individualism
in the West. Perhaps such an inter-
pretation was appropriate for the
country at large, but for Madison,
and for the South, this symbolism
was unacceptable.

The South had already experi-
enced the triumph of the forces of
the East in 1865, and after the war,
the Southern mind was balanced on
a razor’s edge. The bitterness of the
Lost Cause and the nostalgic
romance of the Old South beckoned
on one hand, and the promise of the
new American dream sang seduc-
tively on the other. Sadly for the
South, both concepts would prove
mythical. Perhaps the new
Neoclassicism represented the myth
of turn-of-the-century American
prosperity to some Georgians, but
its columned facades and airy porti-
cos could not help but call to mind
the myth of the Greek democracy
and the Old South for most. Surely
this dichotomy of aspiration was at
the heart of Madison’s persona in
1907, and J.W. Golucke’s grand 1907
Morgan County Courthouse offered
the perfect dual symbol.

There were 40 neoclassical court-
houses built in Georgia between
1894 and 1910. J.W. Golucke
designed 12 of them. The court-
house at Madison is not typical.
The usual four-sided symmetry of
the “monument in the square” is
not found here. Instead, we are
confronted by a great Corinthian
portico and dual wings heading off
at 45 degree angles. If the portico
confronts us, the tower assaults us
with its enormous masonry pres-
ence, a squared dome beneath a

crowning belfry. The design and
scale of the tower announce Beaux-
Arts Classicism in the mold
of Richard Morris Hunt's
Administration Building at the
1893 Columbian Exposition, which
was itself modeled after the
Renaissance dome of the Florence
Cathedral. But in Georgia in 1905,
there were other models closer at
hand. Only two years before, Frank
Milburn had designed a similar
Beaux-Arts tower for his Lowndes
County Courthouse at Valdosta.

Whatever Golucke’s models for
Madison’s palais de justice, it is cer-
tain that the site plays a large part
in his design. Most of Golucke’s
grand Neoclassical courthouses are
situated in the center of open
squares: Eatonton, Cartersville and
Newnan, for example. Their monu-
mentality owes much to the great,
voluminous, open spaces that sur-
round their classical grandeur and
complex ornament. They compete
only with sky and clouds, and are
the greater for this backdrop. Here
in Madison the courthouse occu-
pies a corner lot facing a corner of
the town square. The sidewalks
hug the building. Street traffic runs
all too close by, and despite
Golucke’s clever angling of the
grand entrance to face the square,
the scale of the building suddenly
may seem wrong for the site.

This is not a surprising phenom-
enon. Certainly a grand site is best
for a grand building. Still the
Morgan County Courthouse
shines more brightly than many
Neoclassical  courthouses in
Georgia built without the advan-
tage of a great square: Monticello,
Hamilton, @ Summerville and
Baxley for example. Most impor-
tantly, its dual symbolism shines
for the people of the county that
built it. Like the legion of neoclas-
sical courthouses built in Georgia
after 1900, the portico of the
Morgan County Courthouse is
supported by both the columns of
the Old South and the New. @

Excerpted by Wilber W. Caldwell,
author of The Courthouse and the
Depot, The Architecture of Hope
in an Age of Despair, A Narrative
Guide to Railroad Expansion and
its Impact on Public Architecture
in Georgia, 1833-1910, (Macon:
Mercer University Press, 2001).
Hardback, 624 pages, 300 photos,
33 maps, 3 appendices, complete
index. This book is available for
$50 from book sellers or for $40
from the Mercer University Press
at www.mupress.org or call the
Mercer Press at 800-342-0841
inside Georgia or 800-637-2378
outside Georgia.

BUCKHEAD

: "" g

RENTING

IS THE

Do you have a vision of the way you want fo live?
Do you see a sparkling new high-rise with
amazing views; amenities like a rooftop pooal;
concierge services fo rival any hotel; and a prime
Buckhead address? Put your vision info motion,

O5 Buckhead.

ATLANTA’S LUXURY HIGH RISE APARTMENTS

404-446-0505 05buckhead.com

3242 Peachtree Road Atlanta, GA 30305
Now available for immediate occupancy.
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Death Tax Holiday

18th Annual Fiction Writing Competition Winner

by Lawrence V. Starkey

18th Annual Fiction
Writing Competition

The Editorial Board of the Georgia Bar Journal
is proud to present “Death Tax Holiday,” by
Lawrence V. Starkey of Atlanta, as the winner
of the 18th Annual Writing Competition.

The purposes of the competition are to
enhance interest in the Journal, to encourage
excellence in writing by members of the Bar
and to provide an innovative vehicle for the
illustration of the life and work of lawyers. As
in years past, this year’s entries reflected a
wide range of topics and literary styles. In
accordance with the competition’s rules, the
Editorial Board selected the winning story
through a process of reading each story
without knowledge of the author’s identity
and then ranking each entry. The story with
the highest cumulative ranking was selected as
the winner. The Editorial Board congratulates
Starkey and all of the other entrants for their
participation and excellent writing.

10:00 p.m.
Thursday, Dec. 30, 2010

y name is Winston Brickley. I am 83

years old and have been a widower

for almost 20 years. Until I began
transferring assets to my foundation, I was, according
to a study performed by the School of Business of the
University of South Carolina, the third richest man in
South Carolina. That statistic struck me as more embar-
rassing than satisfying. Well, I'll just admit it: it made
me wince. On the one hand, I guess I am proud of what
I have accomplished in business, but really, the third
richest man in South Carolina? Hardly Forbes 400
material and politically incorrect to boot. It took no
imagination to picture my colleagues at The

Cosmopolitan Club smirking at my discomfort.
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Despite my transfer of assets to
The Brickley Foundation and other
charities, I plead guilty to remain-
ing wealthy by most any standard.
Ever since I sold my company some
nine years ago, it has been my goal
to enjoy my wealth and to enjoy
being in a position to affect good
and to revel in the power game of
selective charitable giving. I love
creative charitable giving. It is a
very heady experience to be shame-
lessly courted by college presi-
dents, museum directors, artists of
every stripe, brilliant researchers
and a parade of others. I wish I had
done more of this while my wife
was still alive as there is no more
effective entree into high society
than well-placed charitable dona-
tions. I say this without a scintilla of
cynicism as many of my most satis-
fying and genuine friendships have
been those made through my gifts
to charity.

My wife, Sally, and I had three
children. Our youngest son, Scott,
was killed in a boating accident
when he was 22. He left a pregnant

girlfriend, Ann Hudson. My wife
and I became very close to Ann,
especially after our grandson,
Brett, was born. As for my other
two children, Richard and Michele,
I am afraid I spoiled them with any
indulgence their hearts desired. So
it was somewhat of a shock to me
when I came to the realization that
they are trying to murder me.

FOMR

Let me explain how I got into
this mess. About five years ago,
doctors detected a blockage in two
of my arteries and I had a proce-
dure known as angioplasty. This is
where a small balloon is inserted in
the diseased artery and when
inflated, unblocks the accumulated
plaque. The procedure was suc-
cessful but on a routine check-up
two weeks ago, a further blockage
was discovered. This time it was
decided to place a medical stent in
the affected artery and I arranged
to have this done two days after
Christmas. My son Richard insist-
ed that I recuperate at his home,

which used to be mine and is
where Richard was raised. The
house was way too large for me
after Sally died, and I gladly trans-
ferred it over to Richard several
years ago.

I thought Richard’s insistence
that I recuperate in my former bed-
room suite was unusual, but never-
theless touching and when he
invited my daughter, Michele, to
assist in the process, I was moved,
if somewhat annoyed that I was to
be housebound with my children
when I would rather be elsewhere.

While a stent is no big deal these
days, I decided to humor my son
and daughter until I noticed that
the shape of my Warfarin tablet
was different than before and that
my daughter became very nervous
when asked about it. I told her just
to leave the medicine and I would
take it later. A few moments later, I
heard the two of them arguing in
the anteroom. My son burst into
my room and angrily demanded
that I take my medicine for my
own good. I thought it strange that
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there were no servants around and

this added to my concern. I made a
decision to take the medication, but
to try to keep from swallowing it.
Miraculously, I was able to pull
this off with limited success and
after a few minutes managed to
spit the remainder of the two now
soggy tablets into the hem of my
pillow. The excited but muffled
voices of my son and daughter con-
tinued for some time in the upstairs
library which adjoined my suite.

3:00 a.m
Friday, Dec. 31

At 3 a.m. I decided it was safe to
make my move. I stealthily moved
toward the upstairs hallway and
found the door locked. I began to
taste real panic, but pulled myself
together enough to review in my
mind the floor plan of this house
which I knew so well, this house in
which each of my children celebrat-
ed every birthday until they left for
college; this house in which my
sons built model boats and played
football on the lawn; this house in
which my daughter was married.
This is the very room in which each
of them was conceived. This is the
very room in which Richard shat-
tered the glass of a French door
with an errant baseball.

But of course! The French doors.
I walked across the room and tested
the handle. Locked. If my son could
break the window with a baseball, I
could with the base of a table lamp.
I wrapped a hand towel around the
marble base and broke the glass. To
my surprise, the muffled sound
was minimal. I was able to reach
through the broken pane and try to
open the door to the balcony by
turning the knob from the outside.
No luck. It was stupid of me not to
realize that if the locked door
would not open from the inside, it
would certainly not open from the
outside. I was not thinking clearly
and I needed to be. Then I remem-
bered the detective ploy of slipping
a credit card between the doors to
trigger the lock. Again, no luck.

Frustration comes much easier at
age 83 than for a younger man, but
I had to think clearly. Was it possi-
ble I was mistaken about my son
and daughter? Was the door locked
just for my protection? They knew
I was not a senile old man, but per-
haps they thought I was confused
after the surgery and were afraid I
would wander off. What was really
going on?

And then, an epiphany. It hit me
like a ton of bricks. Today’s date is
Dec. 31, 2010. All of this was about
The Economic Growth and Tax
Relief Reconciliation Act of 2001.
Yes, good old Public Law 107-16.
As a person of some wealth, | have
been made fully aware of all of the
intricacies of this rather bizarre
law designed by the last adminis-
tration and passed by Congress
that gradually phased out federal
estate taxes between 2001 and
2010. No estate taxes at all in 2010.
How great for us who are wealthy
and how bad for the tax attorneys
of the world.

Good news, of course, but
incredibly the same law fully
restores estate taxes to their origi-
nal distasteful levels beginning Jan.
1, 2011. Of course, anyone in my
position was frustrated that
Congress had not lived up to its
pledge to correct the problem by
repealing the estate tax permanent-

ly or at least implementing a gener-
ous exemption on each estate.
Unfortunately, democrats insisted
on the exemption and the republi-
cans insisted on total repeal. Both
were stubborn and there were not
quite enough democrats in the
Senate to cut off debate. Very pos-
sibly Congress will correct the
problem in January and the solu-
tion will be retroactive. But appar-
ently, that prospect was not good
enough for my children.

No time for recriminations. And
if there were time, then self-recrim-
ination would probably be in order.
It was not the smartest thing in the
world to give my children a copy of
my last will. Even with further tes-
tamentary gifts to my foundation,
the difference between my dying in
2010 as opposed to Jan. 1, 2011,
would, they have doubtlessly fig-
ured out, mean a difference of $200
million and change to each of them.

If I were to die today, and not of
natural causes, would it be murder
or suicide? How foolish I was to set
myself up in this manner. It is no
comfort to wonder if other wealthy
men or women of advanced age are
hiding out or getting ready to do so
all across the land.

I don’t know whether to blame
myself, the president, Congress or
only my children for placing my
life in jeopardy. It's clear that nei-
ther the president nor Congress
switched my heart medication
from Coumadin, which in the pre-
scribed dosage is designed to pre-
vent a heart attack, to a mystery
drug which I am willing to bet my
Augusta National membership is
almost guaranteed to cause one.
On second thought, scratch the
Augusta National bet. Some things
are sacrosanct.

Now I need to address the seri-
ous business of saving my life. I
take the marble lamp base and
towel and systematically break five
more window panes in the French
doors as quietly as I can. When 1
have six panes broken, it is really
no problem to knock out the wood
fretwork which supported the
glass and slither out of the opening
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onto the balcony. One does not
think of an 83-year-old man slither-
ing, but slither I did, and to good
effect. The balcony off my bedroom
suite also shared French doors with
the upstairs library and the doors
into the library were happily
unlocked. I quietly entered the
library and from there was able to
steal downstairs and out onto the
front lawn. But before I left the
library, I saw something which
chilled my spine: on the rosewood
library table was an open copy of
Public Law 107-16!

FHOR
4:35 a.m.

Although glad to finally be out
of the house, Winston Brickley was
apprehensive as he walked deliber-
ately across the expansive lawn of
his former home toward the street.
He had no cell phone, no identifi-
cation and no money. He had not
hitchhiked since college days, but
knew it was now his best hope of
getting clear of danger. He knew
he made an odd spectacle and
wondered if anyone would really
stop for an elderly man in a
bathrobe, pajamas and slippers.

7:30 a.m.

“He’s gone!” screamed Michele
Brickley-Jones as she stormed into
her brother’s bedroom.

“Who’s gone? And don’t you
ever knock?”

“Dad, that's who. The bastard
broke out the French door and
escaped. I wish I had never let you
talk me into this harebrained
scheme. We're cooked. We've lost
everything. We're going to jail.”

“Just calm down and try not to
be any more hysterical than you
ordinarily are. No one is going to
jail. He could not have gotten far.
How long ago did he leave?”

“How should I know when he
left? Are you totally stupid? No
telling when he left or where he is or
who he is talking to this very minute.
He’s probably talking to the police.”

“The police are the last people he
would talk to. You know how he
hates any hint of family scandal
and how he detests publicity. He
will not be talking to the damn
police. And he won't go home.
He'll be worried that’s the first
place we will look. He'll just be try-
ing to lay low until midnight.”

“We have to find him. I want to
tell him that I'm sorry I let you talk
me into this. I want out of this
whole messy business. I am not
going to take the blame for any
part of this. I love my father.”

“Yes, you loved him well
enough to want to assist in his
early demise when it meant $200
million dollars to you. And are
you ready to kiss that $200 mil-

lion goodbye? Michele, just try to
think clearly. Dad is 83 years old
with a bad heart. We all know he
doesn’t have long to live anyway.
We’d probably be doing the guy
a favor.”

“Oh, Richard. What are we
going to do? I'm scared.”

“What we are going to do is find
the old coot and try to bring him
back here.”

“But how? Maybe we should call
the police and report him missing.”

“Now who is being stupid? We
can’t call the police for obvious
reasons. We are going to call
Max Meyer.”

“Who the hell is Max Meyer?”

“He’s the best private detective in
town. We used him to spy on dad
10 years ago when he had that affair
with the 30-year-old flight atten-
dant. He’s expensive, but he’s good.
And most of all, he’s discreet.”

“Well, certainly someone
would notice an old man in his
pajamas wandering along the
highway. Do you think someone
may have stopped and taken him
to a hospital?”

“I hope the hell not, because if he
suspects what we are up to with
those pills, he may ask for a blood
analysis, which may or may not
show something suspicious. He
did take the damn pills, didn’t he?”

“Only two. We were going to
give him two more in the morning.”
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“Damn it! Two would be
enough to show up in a test but not
enough to be fatal. Where are the
rest of the pills?”

“I have them.”

“Thank God. At least he doesn’t
have the pills as evidence. We need
to start getting things together for
Max Meyer. You go make a list of
every friend of dad’s you can think
of, especially women he has been
with in the past 10 years. Oh yes,
and put our dear nephew, Brett, on
the list too. He’s the only family
member other than ourselves, and
they seem to get along all too well
for my taste. I can see Dad calling
Brett. Come to think of it, that
might be the very first name we
want to head up Max’s list. Now
go! I've got a call to make.”

Richard lights a cigarette and
inhales deeply as he reaches for his
cell phone. He carefully dials a
number he knows by heart.

“Hello, Max? I've got a job
for you.”

Two Hours Earlier

Harry Shingler couldn’t sleep.
When Harry couldn’t sleep, he had
a routine. He would get in his car
and drive. Anywhere, just so he
was driving. He didn’t know why,
but this seemed to relax him. No
matter what direction he started
out, he somehow always managed
to wind up at the open-all-night
Krispy Kreme Donuts. When the
“hot now” sign was on, he got
what could best be described as a
mellow rush. And in recent
months, the “hot now” sign
seemed to always be on. Harry
needed comfort tonight. Both his
boss and Angie, his sometime girl-
friend, were giving him signals that
all was not right in his job or his
love life, if one could call it that.
Harry decided on a dozen glazed.
After all, he was still less than 300
pounds and he had every intention
of going on a strict diet the first of
January. Well, actually, it would be
the 10th of January. He had to be
able to snack during the bowl
games. He would start the diet the
day after the national champi-

onship game. That would be a
great time to start.

Today he decided to drive down
Ribbon Road over to Oak Street and
then to Church Street and the afore-
mentioned Krispy Kreme. He liked
to drive through the mansions of
Ribbon Road and wonder what life
was like behind the tall hedges and
stone walls. It was a life that seemed
very far indeed from his own, but
yet not impossible. He could not
conceive of what unlikely circum-
stance could enable him to be a part
of this mysterious world of the
wealthy, but there was always hope
and always imagination.

Plotting his route, he realized he
would pass by yet another icon near
and dear to him: Krystal hamburg-
ers. He pondered whether or not
Krystal would be open yet, and if
so, whether he would stop. Maybe
he should buy just a few Krystals
too. All that sugar in a dozen donuts
was certainly not good for him.
Perhaps the healthier move would
be just half a dozen Krispy Kremes
and four or five Krystals.

Just as he was about to work out
the right ratio of burgers to donuts,
his eyes locked on a strange but
imposing figure on the side of the
road—a man with neatly cropped
white hair and wearing what
appeared to be a white bathrobe,
navy blue pajamas and bedroom
slippers. The figure looked eerily
familiar, but he could not place him
or where he may have seen him.
Whoever he was, there was no
doubt about it: the man had a certain
bearing and looked like he belonged
here among the Ribbon Road man-
sions. But why was he walking in his
pajamas at 5:30 in the morning? He
did not look to be particularly dis-
tressed or confused, but as Harry’s
car approached, the old man raised
his arm as if hailing a cab.

Harry never stopped to pick up
strangers or hitchhikers, but some-
thing told him that this was differ-
ent and he began to slow the car.
What the heck, he thought. This old
gentleman looked to be no threat
and he was really not averse to
helping someone who may need it.

He certainly had plenty of time and
this may even be interesting. He
might have a story to tell Angie.

“Do you need help, sir?”

“Yes. I seem to have a bit of a
problem. Could I impose upon you
for a lift?”

“Where are you heading?”

“Anywhere. Just out of the
neighborhood. I'm sorry to be so
vague, but | have a problem I real-
ly can’t share with anyone. Please
don’t be concerned. I'm not dan-
gerous —or contagious.”

“Jump in.”

Winston stepped into the ancient
Volvo as Harry brushed Coke cans
and candy wrappers onto the floor.

“Sorry it's so messy,” he said,
“but I really didn’t expect compa-
ny. Where can I drop you?”

Winston’s mind raced. He need-
ed clothes, a shave, a cell phone
and some money, but his cash,
ATM card and ID were in his wal-
let and that was now in the posses-
sion of Richard and Michele.
Hotels may be one of the places
they would look for him. The very
first places would be his town-
house or his nephew’s apartment.

He had to trust someone. He
thought of Robert, the concierge at
The Mayfair, where he had rented
an apartment for a year after
Sally’s death.

I could trust Robert, he thought,
but The Mayfair would surely be
another place high on the list for
Richard or his minions to search.

“You look cold, sir.”

“Actually, I am, but your heater
seems to work nicely and I'm
thankful for that.”

“I have an old overcoat I keep in
the trunk. You are welcome to bor-
row it. In fact, you are welcome to
have it if you like.”

“You are very kind. I may take
you up on that. But please don’t
stop the car. Let’s wait until we get
out of the neighborhood.”

Harry turned onto Oak Street,
wondering if he had made a mis-
take in picking up this man. He was
beginning to look more and more
like a nut case. At the moment he
seemed to be in a trance.
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He leaned toward Winston and
said, “Sir, I don’t want to push you,
but have you decided where you
would like to go? What if I took
you to the hospital?”

“No, no. I'm not sick. Really, I'm
not. And I appreciate so much
your kindness. Young man, would
you mind terribly if I used your
cell phone?”

“Be my guest,” said Harry, pick-
ing up the phone from the
dashboard and handing it over
to Winston.

Brickley flipped open the phone
and dialed his grandson’s number.

5:55 a.m.

Brett Brickley was in a deep
sleep. He had partied with his law
school friends and others the night
before and he felt as if his mouth
was full of cotton. He also had a
splitting headache. The last thing
he needed was to be awakened by
the shrill ring of the bedside phone.
Now he realized that he had made
a bad mistake in opting for that
cheap phone at Walgreen’s. Maybe
he could adjust the ring.

“OK,” he mumbled. “This had
better be good.”

“Brett, this is your grandfather.”

“Brick-Pop! What's up? This is
early, even for you.”

“I have a favor to ask of you. In
fact, several favors. And I must
swear you to the strictest confi-
dence and ask that you not ask
questions right now. I may or may
not explain why to you later, but
for right now, let me ask, is that
girlfriend of yours with you now?
Is it Lisa?”

“Lisa was two girlfriends ago,
Brick-Pop. It's Pam, and no, she’s
not here. Why?”

“Good. For the time being, not a
word of this to Pam or anyone else,
particularly your Aunt Michele or
Uncle Richard.”

“Now you're really freaking me
out. Not that it would make any
difference, but I need to ask, are
you in trouble with the law?”

“No, nothing like that. I wish it
were that simple.”

“Where are you?”

“I'm riding down Oak Street
with a young man who was kind
enough to pick me up.”

“You hitched a ride with a
stranger? Are you sure you're OK?”

“Yes, I'm OK, but here’s what
I need you to do. Do you re-
member Robert, the concierge at
the Mayfair?”

Winston lowered his voice and
spoke right into the receiver.

“Of course.”

“Call Robert and have him
reserve a large room or small suite
for me. And this is very important:
It must be reserved in a
fictitious name.

You can tell him it’s for me, but
it must not be listed in my name
and he must tell no one that I am
there. We can trust Robert.”

“When are you going to tell me
what this is all about?”

“In due time. But please let me
continue with my instructions. You
had better make the arrangements
with Robert by telephone rather
than in person. You may be fol-
lowed for the next few hours. I
don’t want to sound paranoid, but
it's a possibility.”

“Brick-Pop, are you in danger?”

“I may be, but, I don’t believe
you are. I just don’t want you
unwittingly leading them to me.”

“Who is ‘them’?”

“We don’t need to get into that.
Just trust me.”

“I trust you more than anybody
in the world. You know that.”

“OK. Let’s move on because I
am on this young man’s cell phone
and he is going to become very
perturbed if we don’t wind this
up. Speaking of cell phones, I think
it best if you make the call to
Robert on a phone which is not
your own. Is there a pay
phone nearby?”

“A pay phone? This is not 1988.
You know there are almost no pay
phones anymore, but I can borrow
a cell phone to make the call.
What else?”

“Ineed for you to get me a couple
of outfits, some shoes, a cell phone
and about $300 in cash. When all
that's done, meet me at my suite at

The Mayfair. Robert will tell you
how to come in the back way. And
be sure you are not followed.”

7:40 a.m.

Winston Brinkley was settled in a
small suite in The Mayfair. It had a
fireplace and Robert had already
arranged for a fire to be built before
he arrived. The suite was not near as
spacious as the suite he had rented
several years ago, but it would do.
Best of all, Brett and Robert had per-
formed splendidly. Young Harry
Shingler had dropped him at the
coffee shop and the overcoat he had
borrowed from Harry had served its
purpose. No one in the coffee shop
gave him a second look or noticed
that those snazzy slacks showing a
couple of inches below the overcoat
were really pajamas or that he was
wearing bedroom slippers.

What a strange man this Harry
Shingler was, but he had been a
godsend. Winston would be sure
Harry got his overcoat back when
this was all over. If he made it
through this, he would be sure to
do something very nice for Harry.
All he knew about Harry was his
name, but he was sure it would be
no problem to locate him.

Winston began to feel the
exhaustion of the ordeal he had
been through. Brett had come by a
few minutes ago with the cell
phone and cash, but had left again
for the clothes. It had been decided
to buy new outfits rather than have
Brett go by Winston’s house as it
was likely someone would be
staked out at that location.

I must get some rest, thought
Winston. He was, in a way, afraid
to fall asleep here by himself, but
also afraid not to. He would be no
good for the rest of the day if he
did not get at least a couple of
hours of sleep. He was sure that
there had not been enough time for
anyone to figure out where he was
and he knew he could trust Robert
not to tell anyone. Brett would be
back in a few hours. He would not
trust the bed, but that was a most
inviting sofa, he thought, as he lay
back with a luxurious feeling of
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release. He was asleep before he
could think of how hungry he was.

8:20 a.m.

As soon as Harry Shingler
dropped Winston at the coffee
shop, he had realized who his pas-
senger had been. It had been bug-
ging him ever since he picked up
the guy. He knew he had seen him
somewhere before. Now he real-
ized where. He had seen him
everywhere—on TV, in the busi-
ness section of the newspaper as
well as in the society pages. He was
ubiquitous. It was, he was positive,
Winston Brickley, one of the city’s
true celebs. Harry realized he was
on top of a dynamite story. He
wondered if The Daily Herald still
paid $100 for news tips that result-
ed in usable stories. This story may
be worth more than $100, he
thought, but at least $100 was
something. He wished Brickley
had not spoken in such a low voice
when he made the telephone call.
Harry did get the fact that he was
speaking to his grandson, and that
he was in some kind of trouble, but
beyond that he could not piece it all
together. Maybe a reporter could,
and maybe he would be more gen-
erous than $100 if the story turned
out to be a good one. He dialed
information to get the number of
the newspaper and elected to have
the information operator connect
him immediately.

“The Daily Herald,” said a voice
at the other end of the line.

9:15 a.m.

Richard was feeling pretty good
about the explanation he had given
Max. He had, after all, planted the
seed that his father was ill, that he
suffered from dementia, that he was
taking all kinds of medication and
that he may be suicidal. This would
serve him well if his father should
meet an untimely and mysterious
death in the hours ahead. He had a
cup of hot coffee in front of him on
the coffee table and a Bloody Mary
in his hand and, despite his father’s
escape, he was feeling reasonably
satisfied with where things stood.

His reverie was interrupted by the
ring of the telephone.

That must be Max, he thought. If
so, that is pretty fast work.

“Richard Brickley here.”

“Mr. Brickley, this is David
Crowe at The Daily Herald.”

Richard didn’t feel so great any-
more. In fact, his heart was in his
throat. Had his father, in fact, gone
to the press after all? Had Brett?

He steeled himself. He did not
know what the reporter knew or
what he was after, but he had to
handle this very carefully.

“What can I do for you, Mr.
Crowe?” Richard said in as calm a
voice as he could muster.

“I'm sorry to bother you, sir, but
do you know the whereabouts of
your father?”

“Why do you ask?”

“Well, I just had a call from a man
who says he picked your father up
in his pajamas and delivered him to
a coffee shop on Elm Street. He said
your father appeared to be in some
sort of predicament, but he could
not determine the nature of the
problem. We just wondered if there
is anything we should know or that
our readers might be interested in.
Your father is an important public
figure in this city and people are
interested in any news about him.”

Richard’s mind raced. “My dear
Mr. Crowe,” he said, “your informer
was dead wrong. I don’t know who
the gentleman was that he gave a lift
to, but it was certainly not my father.
As we speak, my father is spending
a couple of days of relaxation at his
place at Sea Island. May I ask who
the man is who gave you this so-
called tip? I would be glad to call
and set him straight.”

“I'm sorry, Mr. Brickley, but we
cannot give out the names of our
sources. When do you expect your
father to return?”

“We don’t expect him to stay
long. You may know he had a
minor heart procedure a few days
ago and this was just a get-away for
him. He should be back soon. And
Mr. Crowe, do I need to remind you
that my father has not been well
and that both my father and I are on

the board of directors of your news-
paper, and we would be less
than delighted if some unfounded
rumor concerning my father were
to appear in your paper.”

“I understand, sir. Sorry to have
bothered you.”

Richard hung up the phone and
immediately dialed Max Meyer.

“Max, some information just fell
into my lap. It looks like I'm doing
your work for you. You need to
locate every coffee shop on Elm
Street and question the proprietors
and everyone who was there early
this morning. I just had a call from
a Herald reporter named David
Crowe. He claims a man picked up
my father this morning and
dropped him at a coffee shop on
Elm Street. As I recall, there is a cof-
fee shop very close to The Mayfair,
so start with that one. I believe my
father may be staying there. We
may be getting close. Remember, if
you find my father, bring him here
immediately, but you must not call
attention to yourself or my
father. Understood?”

“Yes, Mr. Brickley, but that may
be easier said than done. If neces-
sary, may I sedate him?”

“Yes, yes. Of course. But be care-
ful. We don’t know what other
drugs he may have taken and we
certainly don’t want anyone to see
you carrying him out in a condition
that will arouse suspicion. Do the
best you can.”

11:17 a.m.

There was a light tap on the
door. Winston awoke in confusion
but quickly got his bearings and
quietly approached the door. He
was glad this old building had
peepholes. It had been a long time
since he had seen or utilized a
peephole, but he thought about
what an imminently useful little
invention it was. As he peered
through the tiny opening into the
hallway, he was relieved to see
Brett’s smiling young face looking
back at him. He opened the door to
admit Brett who was carrying two
large shopping bags and two con-
tainers from Starbuck’s.

42

Georgia Bar Journal



~SOLID

COVERS

EVERY ANGLE

Specialized Wealth Management for Law Firms and Attorneys

Law firms are built on the ability to think one step ahead. At SunTrust, we can help you stay on point with financial
services that manage everything from cash flow to fraud protection. To schedule a conversation with a Client Advisor
from our Private Wealth Management Legal Specialty Group, call 866.923.4767 or visit us at suntrust.com/law.

Steve Allen, Client Advisor, SunTrust Investment Services, Inc.,
Atlanta, 404.813.2922, steve.allen@suntrust.com

Jason Connally, Client Advisor, SunTrust Investment Services, Inc., /,/
Columbus, 706.649.3638, jason.connally@suntrust.com ’/

)

David Schultz, Client Advisor, SunTrust Investment Services, Inc.,

Savannah, 912.944.1214, david.schultz@suntrust.com S T

Treasury and Payment Solutions Lending Investments Financial Planning Live Solid. Bank Solid.”

Deposit products and services are offered through SunTrust Bank, Member FDIC.

Securities and Insurance Products and Services: Are not FDIC or any other Government Agency Insured - Are not Bank Guaranteed -
May Lose Value

SunTrust Private Wealth Management Legal Specialty Group is a marketing name used by SunTrust Banks, Inc., and the following affiliates: Banking and trust
products and services are provided by SunTrust Bank. Securities, insurance (including annuities and certain life insurance products), and other investment products
and services are offered by SunTrust Investment Services, Inc., an SEC-registered investment adviser and broker/dealer and a member of FINRA and SIPC.
Other insurance products and services are offered by SunTrust Insurance Services, Inc., a licensed insurance agency.

SunTrust Bank and its affiliates and the directors, officers, employees, and agents of SunTrust Bank and its affiliates (collectively, “SunTrust”) are not permitted to
give legal or tax advice. Clients of SunTrust should consult with their legal and tax advisors prior to entering into any financial transaction.

©2009 SunTrust Banks, Inc. SunTrust is a federally registered service mark of SunTrust Banks, Inc. Live Solid. Bank Solid. is a service mark of SunTrust Banks, Inc.



“I got everything,” he said, as he
peeled off his overcoat and scarf
and placed the Starbucks on the
coffee table and arranged the
clothes on the divan. “I had to bribe
the tailor at Brooks Brothers to cuff
the pants while I waited. I went
for sweaters and slacks. I
didn’t think you wanted coats and
ties under the circumstances. And
by the way, Brick-Pop, just what
are the circumstances? I think it’s
time I knew.”

“Well, sit down and let’s have
some of that coffee. We have a lot
to talk about.”

2:20 p.m.

Robert Littlejohn had been
concierge at The Mayfair for 26
years. There was little about the city
that he did not know. He knew
which buttons to push, whether it
was obtaining the toughest theater
or sports tickets, chartering a lim-
ousine, scoring last minute reserva-
tions in the toniest restaurants, pro-
viding guests with just the right
doctor, dentist, lawyer, real estate
broker, masseuse, tutor, veterinari-
an, escort (without sexual favors, of
course) or babysitter. If a guest
wanted to see the menu of the day
in three different restaurants before
deciding where to dine, Robert was
up to the task. He was also known
to accomplish the nearly impossi-
ble, sometimes on very short notice.

Robert genuinely enjoyed a chal-
lenge and the awe or delight on the
faces of the beneficiaries of his
efforts was for him reward enough,
although he was always apprecia-
tive of gratuities, of which there
were many.

He was proud of his discretion
and of the fact he had never to his
knowledge broken any laws in
helping his clients with their needs.
He had a pleasant way of deflect-
ing any illegal or improper request
by steering the discussion toward a
more acceptable way of helping a
guest accomplish his goal.

As Robert sat at his concierge
desk during a rare lull in activity,
he looked up from his newspaper
to see Max Meyer approaching. He

broke into a smile as Max neared
the desk. The two had known each
other for years and had always
enjoyed each other’s company.

“Uh oh. Here comes trouble,”
said Robert.

“Trouble? When did I ever cause
you trouble?”

“Never, my friend. How are
you?”

“Fine, but  need your help. Have
you seen this man recently?” he
said, handing Robert a photograph.

Robert glanced at the likeness in
the photo and his heart stopped. It
was Winston Brickley whom he
had just registered under the
name of Larry Timmons. While
under ordinary circumstances, he
would like to help Max, he had no
intention of betraying the confi-
dence of Mr. Brickley. He did not
like to lie to anyone, much less
Max, but the only thing that
pained him more than lying was
betraying a confidence.

“Are you joking, Max? That's
Winston Brickley. And no, I
haven’t seen him recently, and no
one is registered under that name
in The Mayfair.”

“Is it possible that he is registered
under another name? I need to tell
you that Mr. Brickley may be
depressed or under medication, and
his family is worried about him.”

“I'm sure I would know if
Winston Brickley was staying
at The Mayfair,” said Max,
rather uncomfortably.

“Sorry. Just asking. I have a few
more leads to follow. It's good to
see you, Robert. When do you get
off work? I'll buy you a drink.”

“No can do. I get off at 6 and 1
promised to take the wife to a
New Year’s Eve party at Villa
Luigi. What are your plans for the
big night?”

“Work on this case, I'm afraid,
and maybe get home in time to see
the big apple drop on Times
Square. But I'll call you in the next
couple of weeks about that drink.”

Max walked away convinced
that Robert was holding back.
There was something in his eyes
that betrayed him. Poor Robert.

Some people just can’t lie, he
thought. No doubt a tribute to their
character, but it sure made Max's
job easier. Max had learned long
ago that an unconvincing liar was
just as useful to him as a person
who told the truth. Maybe more so,
because an obvious lie offered the
opportunity of figuring why the
person was lying and this was
valuable information which helped
a good detective get what he was
after. Each clue was just another
piece of the puzzle and once he had
enough pieces before him, all he
had to do was mentally arrange
them before everything started to
fall into place. God, I love this
work, thought Max.

And now at least I know Robert
leaves the building at 6, he thought.
I'll be back.

4:03 p.m.

The fugitive, as Winston had
begun to consider himself, was set-
tled in. Brett had stayed with him
for over three hours, but had left
with Winston’s blessing to pick up
Pam from her last class and explain
to her that they would not be going
to their New Year’s Eve party as
planned, but would spend it in a
hotel suite with his grandfather.

The slacks, shirt and sweater that
Brett had purchased for him were
comfortable and well coordinated.
The boy has good taste, thought
Winston. Even the loafers fit him
perfectly, although he had changed
to the slippers provided by The
Mayfair. He had kept the fire in the
suite’s small fireplace going all day
and had enjoyed a large room serv-
ice breakfast with Brett of eggs
benedict. No one made eggs bene-
dict better than the kitchen staff at
The Mayfair. He had been sorely
tempted to order up Bloody Marys
as well, but he knew he had to stay
sharp just in case. So he reluctantly
eschewed the Bloody Marys.

He had decided not to tell Brett
the whole story. He had simply
explained this stupid law that made
him hundreds of millions of dollars
more valuable to the family dead
than alive until one minute after
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While they may have thought their initial plan was well-conceived, it

had really turned out to be rather comical so far, at least, but he had

no intention of letting his guard down in the hours that lay ahead.

midnight, when the threat would
be over. His explanation to Brett
was that he was acutely and
intensely paranoid because of this,
although, he lied, he had no reason
to believe that Brett’s aunt and
uncle or anyone else was actually
planning to murder him. He just
wanted to stay away from everyone
but Brett until midnight. He knew
that Brett would have to live on this
planet and probably in this city for
many years as would Richard and
Michele, and he did not want to put
a strain in their relationship for the
rest of their lives. The only order of
business was staying out of harm’s
way until midnight. He was begin-
ning to feel better about his
prospects. He was beginning to
think that, sharp as his children
were, they may just be first class
bunglers when it came to murder.
While they may have thought their
initial plan was well-conceived, it
had really turned out to be rather
comical so far, at least, but he had
no intention of letting his guard
down in the hours that lay ahead.

For now, he felt safe. Robert
could be counted upon not to give
him away and he had asked Brett
and Pam to return before 8 p.m.
He wondered what Richard and
Michele were up to.

6:45 p.m.

Max Meyer and his young asso-
ciate, George Osteen, walked
across the lobby with purposeful
strides and entered the elevator.
Max enjoyed working with
George, whom he felt had a knack
for detective work.

Armed with photographs of
Winston Brickley, they divided the
floors with George covering floors
two through nine and Max cover-
ing 10 through 18.

As in many hotels, there was no
13th floor.

It took over an hour, but they
finally hit paydirt. After a $40
tip and Max’s explanation that
Winston was a victim of dementia,
the 12th floor chambermaid had
been more than willing to talk. In
fact, once she started talking about
the guests on her floor, it was hard
to stop her. The gist of her conver-
sation was that she had delivered
a bathrobe and slippers to a gen-
tleman who fit the description of
Winston Brickley a couple of
hours ago.

Max dialed Richard’s number.
By now it was almost eight o’clock.

7:55 p.m.

Richard Brickley had been busy.
He knew his father had suspected
what he was up to but hoped that
there was a chance of regaining the
old man’s confidence. For the past
hour, he had been dissolving
Warfarin tablets in an almost full
bottle of bourbon. He had read
somewhere that Warfarin, the
heart medication, was basically rat
poison in small quantities. He was
sure he had loaded in enough of
the medication to kill a dozen rats.
He only hoped that it was enough
to kill a human. He knew that his
father’s drink of choice was Wild
Turkey on the rocks, but could he
talk his father into voluntarily hav-
ing a couple of drinks to celebrate
the New Year? He thought maybe
he had a chance since he had a bot-
tle of Wild Turkey 101, a premium
version of Wild Turkey which he
was not sure his father had tried.
Richard would drink his custom-
ary single malt scotch and soda
and pour his father bourbon. But
first he had to find the old buzzard.

His plan sucked. He knew it, but
if only he could persuade his father
to have a drink or two. If not, he had
an ace in the hole: his father’s pistol.
Whether he would have the nerve

to use it, he had no idea. It could
certainly be believable, he thought,
even by the most skeptical, that a
despondent old man in failing
health could take his own life.
Richard wished he had planned this
a little better. Maybe he could have
involved others to handle the mat-
ter for him, but he had not been
willing to take that chance.

Just how big a risk was he will-
ing to take to save a few hundred
million dollars? Could he follow
through with his plan? He admit-
ted that he had no earthly idea,
but somehow had to let the plan
play out.

Richard was on his third scotch
and soda when the phone rang. He
was becoming despondent at the
lack of news. How had Michele
allowed his father to just walk out
of the house? And despite his
engagement of the hotshot detec-
tive Max Meyer, why had he not
heard a word? He knew a lot of the
blame went to his own lack of plan-
ning. His plan had really been
pathetic and Michele had been a
drag rather than a help.

The shrill ring of the telephone
shook him out of his recriminations.

“Brickley here. Who's calling?”

“Rich, this is Max Meyer. We've
located your father. He’s in suite
1202 of The Mayfair. What do you
want us to do?”

“Don’t do a thing. I'm on my
way. I'll meet you in the lobby bar
in 30 minutes. Can you get us in
the suite if my father does not
open the door?”

“Richard, I can get you into
the suite.”

“I know you can. Sorry. Stay
right there, Max. I'll call you on
your cell if I'm delayed.”

As soon as Richard hung up, he
knew he had made a mistake.
What was he thinking? Did he real-
ly want Max Meyer, or anyone for
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that matter, involved from here on
out? And did he want to place him-
self on the scene if his father met
some violent end? How stupid of
him. He was not thinking clearly.
This had all the earmarks of a dis-
aster. He dialed Max back.

“Max, I've been thinking. What
my father really needs is a good
night’s sleep without any interfer-
ence from his family or anyone else.
Let’s just let him be and I'll check
on him tomorrow. I'm relieved to
know he’s safe and in a good place
and I really appreciate your help in
finding him. I think I can take it
from here. Just send me your bill.
And Max, I might say the family is
very happy with your service.”

“Fair enough, Mr. Brickley. Just
let me know if you need anything
else.” Well, that was a pretty abrupt
end to a case that was supposed to
be super urgent, thought Max. Very
strange. Don’t think I'll ever figure
out clients. I'll grab George and see
if there’s time for a beer before the
New Year’s Eve crush on Elm
Street, he thought to himself.

9:25 p.m.

Richard Brickley was seething.
He had been stuck in New Year’s
Eve traffic for 40 minutes and he
was still two miles from The
Mayfair. What annoyed him most
is that he seemed to be the only one
who was unhappy. Even though it
was in the high 30s outside, revel-
ers were in the streets between the
line of stopped traffic, hanging out
the windows, wielding their liba-
tions of beer in bottles, beer in
oversized plastic cups, cocktails in
hurricane glasses, crystal highball
glasses, and there were those who
would never make it until mid-
night taunting him with half empty
whiskey bottles. Everyone seemed
to be wearing paper hats embla-
zoned with 2011. Many had whis-
tles and noisemakers. It seemed
eerily more like 1971 than 2011.
Three girls, not unattractive,
tapped on his car window. One of
them cried, “He’s cute!” Richard
could not think straight. He knew
he should not have had that last

scotch and soda. But he did know
he had to get to The Mayfair some-
how and this was obviously not
likely to happen at this pace.

This was impossible. He would
have to walk. He looked for a park-
ing lot. All full. He could not just
abandon the car in the street. He
glimpsed a space to his right that
had a sign “Taxi Only” and
whipped into it. There would be no
taxis tonight on this street, at least
until after midnight. He did not
want to have his car towed or even
to get a ticket because he did not
want any record of his being in this
neighborhood tonight, but he
would have to take a chance.

10:17 p.m.

Richard was not a happy camper
as he walked into the lobby of The
Mayfair. He was cold, out of breath
and out of sorts. The long walk had
affected his trick knee and he was
beginning to feel real pain as he
walked. He had been trying to con-
ceal the fifth of Wild Turkey in his
overcoat and had succeeded in
doing so at the expense of his
appearance and his dignity. The
bottle and the handgun had
stretched the pockets of his coat
and he realized he looked like a
middle aged wino with a bottle in
his pocket. He hoped he did not see
anyone he recognized and that he
would not be stopped by hotel
security as he limped toward the
elevator on his way to suite 1202.

10:18 p.m.

Robert Littlejohn looked across
the table at his wife of 29 years. He
had just finished the last of the
bottle of 1998 Brunello di
Montalcino, their favorite Italian
red and he was considering order-
ing another. It was still early. After
all, it was a special evening and he
knew his wife wanted to enjoy the
full experience of New Year’s Eve
in the city. They had savored
every morsel of an antipasti
of finocchione, mortadella and
proscuitto cotto with truffles and
were anticipating the agnello di
bosco, which was the grilled lamb

chops with mint pesto, balsamic
syrup and risotto.

Robert was in heaven, yet some-
thing was bothering him and he
could not quite figure out what.
Had he forgotten some unfinished
business at the hotel? He mentally
checked off the various projects
and favors he had promised to do
for hotel guests and could think of
nothing he had left undone. He
reviewed the day and the meeting
with his friend, Max Meyer. Maybe
what was bothering him was that
he had found it necessary to lie to
Max. No! It hit him like a bolt of
lightning: He should have called
Winston Brickley and told him that
a private detective had made
inquiries about him. As distasteful
as it was to compound the betrayal
of Max, he probably had a duty to
call Mr. Brickley, particularly since
he had told Robert he did not want
anyone to know he was in resi-
dence. Well, nothing Robert had
done had in any way revealed that
secret and still no one knew that
Brickley was at The Mayfair. Or
did they? Max was smart and intu-
itive and there was a hint of some-
thing in his eyes that may have
indicated that he did not believe
Robert’s denial that Brickley was
there. Excusing himself, Max
walked down the corridor toward
the bar and dialed The Mayfair.

“Suite 1202,” Robert said, with-
out identifying himself to the
hotel operator.

10:21 p.m.

“Grab your coats. We have to
go,” said Winston to Brett and his
girlfriend. Brett and Pam had
been there since shortly after 7
and the three had watched one
interminable bowl game after
another. It was one of those years
where they were all blowouts,
only adding to the public pressure
for a national playoff system for
college football.

“Where are we going?” asked
Brett.

“I don’t know. I just know we
need to get out of here and keep
moving until midnight. I've just
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learned that someone has been ask-
ing questions about my where-
abouts and may know that I'm
here, and I don’t like that. Trust
me, kids, we need to get going.”
Brett and Pam didn’t need any
more encouragement. Their coats
were on within seconds and they
helped Winston on with his.
Within minutes they were in the
elevator headed down to the lobby.
What they did not know, but
Winston suspected, was that
Richard was close on their trail.

10:22 p.m.

Richard stood outside Suite
1202. As he was about to knock, he
heard voices coming from the
suite. He was dismayed to learn
that his father was not alone. Not
only that. There were at least two
other people with him. He listened
more carefully. Damn, he thought,
it’s Brett and that confounded girl-
friend of his. This will never do. I
need to figure a way to get dad
alone. Just as he was trying to think

When will you
find out how good
your malpractice

insurance really i
Not all maipr
are created

Qur team of lawyers
specialists will work o
comprehensive pol

st L.ompany.

Turn to the team of professionals who know
the industry and will recommend the right

coverage for you.

Call or visit our Web site for a quote or for
more information on this quality coverage.

1-800-365-7335 (ext. 64395)

Ecker

of a plan, the door began to open.
He virtually dove for the nearest
open door and crouched beside the
ice machine until he heard the
three pass by. Richard was not sure
where this would lead, but decided
to follow.

10:24 p.m.

The three walked briskly
through the lobby and out into the
cold December night. It had begun
to snow.

“Quick, trade coats with me and
give me your hat,” said Winston to
a startled Brett. “You kids go left
and I'll go right. I'll meet you back
in the suite a little after midnight.”

There was an wurgency in
Winston’s voice and Brett and Pam
did as they were told. Winston
started to turn right, but then
noticed people entering the
Episcopal church just across the
street. Ah, the New Years Eve mid-
night service, thought Winston,
remembering that he and his wife
had attended many of these servic-

es over the years and had always
enjoyed them. It was a much more
civilized way to welcome in the
New Year than sitting in some
hotel ballroom.

Winston glanced back toward
The Mayfair as he crossed the
street in the middle of stopped traf-
fic and entered the church with the
yuletide crowd. He was almost
sure he saw someone looking at
him from across the street, some-
one about 6 feet 4 inches tall.
Someone named Richard Brickley.
Damn, he thought. Well, on the
other hand, what better place could
I be than a church? What could
happen? As he entered the sanctu-
ary, he decided the most prudent
plan was to get as close as he could
to the front, and he took a seat in
the middle of the third row.

The first two rows had already
begun to fill up with a decidedly
young crowd.

He looked at the program. The
service would begin at 11 p.m.
Eighty-one minutes until midnight.
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10:44 p.m.

Richard had seen his father go
into the church. After a few min-
utes of reflection, he too entered
the sanctuary without much hope
of implementing his plan. In fact,
he admitted to himself, there was
very little likelihood that circum-
stances could change to allow
him any opportunity to even get
his father alone. Time was run-
ning out and he knew it, but he
was still driven by a mysterious
desire to stay close to his father
until midnight.

With a furtive glance around the
congregation to be sure there was
no one he knew, he sat down on
the last pew and tried to be as
unobtrusive as possible. As he
removed his overcoat to place it
next to him on the pew, to his hor-
ror, the bottle of Wild Turkey fell
out of his coat pocket and rolled
between the pews. The sound was
unmistakably that of a whiskey
bottle rolling on a wooden floor.
Although the service had not yet
started, Richard prayed hard. If
only the bottle would stop rolling.
If only it would hit a leg or support
of one of the pews and end its
embarrassing journey. But the bot-
tle kept rolling until the church

floor leveled out and it stopped of
its own accord. There was sup-
pressed laughter by some of the
parishioners, a murmur of disap-
proval by others. People were
looking around to determine the
guilty party.

Richard frowned and looked
around as well. Could anything
else possibly go wrong? Oh, my
God, the gun, he thought. He
tucked his overcoat against his hip
and vowed to be extra careful with
his coat after the service.

10:59 p.m.

The service was about to begin.
Winston remembered Episcopal
services as giving the congregants
quite a workout, going from the
sitting position to the kneeling
position and then from standing to
sitting to kneeling. He really did
like the formality of it all, but
hoped the service would not
require him to kneel too much just
a few days from his medical proce-
dure. Of course, he knew he was
not absolutely required to kneel,
but he had no intention of being
the only one on his pew to sit while
others knelt.

The church was not quite full,
but the rows around Winston

were absolutely packed. Shortly
after he had sat down, more
young people had come in and
they all seemed to be congregated
on the first five rows. He had nod-
ded amiably to those to his left
and right and they had responded
with a smile, but he sensed some
puzzlement on the part of those
around him. Maybe this was the
in place for young singles and he
was infringing on their territory,
he thought.

Not long after the service began,
Winston no longer had to speculate
about his choice of seating. The
minister announced: “Tonight’s
offertory hymn will be sung by our
youth choir.” Everyone on the first
five pews stood. Winston wanted
to disappear, but he reluctantly fol-
lowed suit. Then the group turned
around to face the congregation.
Winston sheepishly followed suit.
The choir began to sing a hymn
totally unfamiliar to Winston. He
tried to mouth the words. He could
not remember ever being so
uncomfortable; although he was
sure he had—perhaps in his
teenage years. A young man to his
right, sensing his predicament,
shared his music with Winston.
Diffident at first, he gradually
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became more comfortable and by
the final verse, he was singing with
enough confidence to attract the
attention of the puzzled youth
choir director, who had just
spotted him.

He was beginning to actually
enjoy the absurdity of the situation.
So what if he looked like an old
fool? There was no safer place he
could be for the next 45 minutes.
The word “sanctuary” took on an
entirely new meaning for him.

He relaxed and absorbed every
nuance of the scripture readings,
the music, the common lectionary
reading and began to appreciate as
never before the beauty of the
Episcopal service. The next hymn,
which was sung by both the con-
gregation and the youth choir, was
one that he was familiar with and,
with the protection of a booming
organ, he bellowed with admirable
volume for a man his age, “A
MIGHTY FORTRESS IS OUR GOD,
A BULWARK NEVER FAILING.”

FOR

Richard, on the other hand, was
decidedly not enjoying the service.
He was bored. His knee was killing
him. The church was too hot and
he was starving to boot. The priest
was reading from Ecclesiastes: “A
time to be born, a time to die; a
time to kill, and a time to heal.”

Although the church was chilly,
Richard was perspiring.

11:55 p.m.

Winston was becoming absolute-
ly jaunty. Five minutes until mid-
night and the youth choir was about
to sing again. This time he did not
have to build up his courage. It was
a melody he knew well. As the choir
reached the chorus, the church bells
began to ring. It was midnight!!

Winston sang with enthusiasm
the well-known refrain from
“Angels We Have Heard
on High” “GLOO!O!O0!0!O
1010!0!00!0!0!0!0!0!0!0!0!
RIA!N EXCELSIS DEO!”

As the bells struck midnight,
Winston caught Richard’s eye and
winked. Richard’s shoulders

slumped, but not before he invol-
untarily smiled at his father.

That wink of his father unnerved
Richard. What did it mean? Did it
mean that his father knew, yet for-
gave him? Or was his father taunt-
ing him for his ineptitude in failing
to carry out his stupid plan? Or
was it—could it possibly be—that
his father did not know?
Whichever it was, Richard would
not run. He would act as normal as
possible in front of his father. To do
otherwise would betray himself.

12:08 a.m.
Jan. 1, 2011

After the service, Winston made
his way to the rear of the sanctuary.
He had had to stop and joke with
the other members of the youth
choir about the events of the
evening and speak to a few of the
worshipers who recognized him.

When he reached the vestibule,
Richard was waiting for him.
“Happy New Year, dad,” he said
as he sheepishly extended his
hand. Winston replied, “Happy
New Year, son,” and converted the
handshake into a brief embrace.

Epilogue
Jan. 14, 2011

It has been two weeks since my
harrowing experience. I still do not
honestly know whether my children
would have followed through on
their plan had things gone more
smoothly for them. I cannot even be
sure if they had a plan or whether
the whole affair was born out
of my overreaction or imagination.
Remember the two strange pills that
I managed to keep from swallowing
on that first night at my son’s house?

Well, T saved them with the
intention of having them analyzed.
That would have answered the
question, but I tossed the pills more
than a week ago. I really did not
want to know.

That may seem strange, but I
believe my reasoning is sound. If I
knew beyond the shadow of a
doubt that my children were trying

to murder me, it would make my
life miserable and theirs as well. It
would bring embarrassment to the
family and possible criminal
actions against my children. If
greed makes men and women do
things that they would not do ordi-
narily, then it would be the rare
person who would not be tempted
by the prospect of $200 million dol-
lars. If they were guilty of attempt-
ing to carry out such a plan, which
I suspect they were, then surely
they worry that I may suspect
them, and for this reason I have
made every effort to be more atten-
tive to my children and they have
reciprocated in kind. In a strange
way, the events of late December
have brought us closer together.

Through communications which
I have carefully orchestrated
between my lawyer and theirs, I
have made sure my children are
aware that I have made changes to
my will. What they do not know is
the extent to which they are benefi-
ciaries and I plan to keep it that way
for the time being. Perhaps some
day I will tell them that the estate
will be equally divided between
Richard, Michele, Brett and the
Brickley Foundation, each to get a
fourth after the payment of estate
taxes. Who knows what estate taxes
will be? Congress is still fighting
over that, and for now Public Law
107-16 is still in effect. @

Lawrence V. Starkey is
an Atlanta attorney spe-
cializing in probate,
estate and trust law.
Starkey graduated from
Clemson University and
the University of South Carolina
School of Law. Before entering pri-
vate practice, he was with the
Internal Revenue Service in
Washington, D.C., and Atlanta
where he served as chief of the
Estate and Gift Tax Section. Starkey
also holds a masters degree in
public administration from the
Maxwell School of Syracuse
University. He can be contacted at
Ivstarkeypc@bellsouth.net.
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Kudos

> Common Cause Georgia announced the addition > Denise Cleveland-Leggett was a recipient of the

of Cornelia attorney B. Chan Caudell to the state
board of directors. Common Cause has been a
national non-partisan government watchdog group
since its founding by John Gardner in 1970. The
Georgia chapter has been active in state issues for
over 20 years, and currently works on a wide array
of reform issues for state and local government.

The Anti-Defamation League honored Michael
Mears with the Elbert P. Tuttle Jurisprudence
Award. Mears currently serves as associate dean for
academic affairs and associate professor at Atlanta’s
John Marshall Law School. He is the former director
of the Georgia Public Defender Standards Council
and was the founder of the Multi-County Public
Defender Office, Georgia’s first statewide death
penalty public defenders’ office.

Casey Gilson P.C. announced that managing
shareholder James E. Gilson and shareholder
George P. Shingler were selected to Georgia
Trend’s Legal Elite.

The Saylor Law Firm LLP announced that C.
Murray Saylor Jr. was recognized as one of
Georgia Trend’s Legal Elite 2008 in the category of
taxes, estates and trusts.

Polly J. Price, professor of law and asso-
ciate dean of faculty at Emory

lished Judge Richard S. Arnold: A
=1 Legacy of Justice on the Federal Bench.
: 8 Richard Arnold served on the 8th U.S.
Circuit Court of Appeals from 1980 to 2004. This
biography, published by Prometheus Books and
released in April, includes a foreword by U.S.
Supreme Court Justice Ruth Bader Ginsburg.

Alvah O. Smith, a founding member of
the law firm of Levine & Smith, LLC,
was recently elected president of the
Georgia chapter of the American
Academy of Matrimonial Lawyers
(AAML). Fellows in the AAML are gen-
erally recognized as leading practitioners in the
field of family law with a high level of knowledge,
skill and integrity. Smith practices exclusively in the
area of family law litigation, including divorce and
child custody matters.

Justice Robert Benham Award for Community
Service at the 10th Annual Ceremony, presented by
the State Bar of Georgia and the Chief Justice’s
Commission on Professionalism. The award honors
Georgia lawyers and judges who have made signif-
icant contributions to their communities.
Cleveland-Leggett works as of counsel with
Baudino Law Group.

> John P. Sinnott, of counsel with Langdale

Vallotton, LLP, had his 2009 revision of A Practical
Guide to Document Authentication published. The
publication provides an up-to-date desktop refer-
ence containing the most current consular legaliza-
tion requirements, explaining legalization proce-
dures for 219 foreign jurisdictions and all 50 states
plus territories. Entries in this publication include
complete consular and Secretary of State contact
information and signature requirements, docu-
ments to be submitted, turn-around time, with fee
and payment methods.

Georgia Appleseed Center for Law and Justice
announced its inaugural Good Apple Award recip-
ients were Teri P. McClure, UPS senior vice presi-
dent and general counsel, and Frank S. Alexander,
professor of law at Emory University School of
Law. The Good Apple Award recognizes distin-
guished pro bono leadership that exemplifies the
values and goals expressed in Georgia Appleseed’s
mission, seeks to effect change by addressing diffi-
cult social justice problems with systemic solutions,
and levels the playing field for children, the poor
and the marginalized.

The Atlanta Business League named
Fisher & Phillips LLP partner E. Jewelle
Johnson to “Atlanta’s Top 100 Black
Women of Influence.” This is the sec-
ond time that Johnson has received this
honor. The Atlanta Business League is
an organization whose members come from suc-
cessful businesses owned, operated and managed
by African-Americans in metropolitan Atlanta.

The Stanford Institute for Economic
Policy and Research at Stanford
University named John F. “Sandy”
Smith to its advisory board. Smith is a
M senior partner in the corporate and
securities groups at Morris Manning &
Martin, LLP, in Atlanta.
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Kilpatrick Stockton an-
nounced that partners
Miles Alexander and Al
Lurey were honored at Best
Lawyers 25th Anniversary
Event in Atlanta for being
listed in the prestigious
publication since its inception 25 years ago.
Alexander practices in the intellectual property and
alternative dispute resolution areas. Lurey practices
in the bankruptcy and financial restructuring group.

The firm also announced that World Trademark
Review named Miles Alexander and Chris Bussert as
“trademark experts’ experts” —the leading trade-
mark professionals in the United States. Only 20
attorneys were chosen for this distinction. Kilpatrick
Stockton is the only firm to have two Georgia attor-
neys included on this prestigious listing.

Both IP Law & Business and the National Law
Journal recognized Kilpatrick Stockton for record-
breaking, high-profile intellectual property case wins
in 2008. Kilpatrick Stockton was the only law firm in
the United States to have two wins in the IP Law &
Business “Top 10 Litigation Wins of 2008.” The
Adidas verdict, which achieved international recog-
nition from media and legal experts, also was ranked
No. 8 in the National Law Journal’s listing of the “Top
Verdicts of 2008,” which is a compilation of the
year’s overall largest plaintiff verdicts and significant
defense wins without regard to subject matter. This
recognition follows Kilpatrick Stockton being named
“North America’s Top IP Firm” for 2008 and “North
America’s Top Trademark Firm” for 2008 at the
World International IP Awards in London.

Alexander Lurey

> David A. Cole and Katie W. Barber, attorneys at
Freeman Mathis & Gary, LLP, were named officers
of the Cobb County Bar Association Young
Lawyers Division. Cole, an associate in the firm’s
labor and employment law section, was named pres-
ident. Barber, an associate in the firm’s construction
and design law section, was named treasurer.

= H. Mitchell Dunn Jr.,, a partner in
“"W | HunterMaclean’s Savannah office, was
honored in April 2009 by Best Lawyers,
the country’s original and most well-
respected lawyer-rating directory, dur-
ing its 25th Anniversary Event in
Atlanta. The event celebrated the distinguished
careers of the 1,397 lawyers who have been listed in
the publication since it began rating lawyers in
1983. Dunn practices in the areas of taxation, health
care, estates and trusts.

> Thomas William Baker, a shareholder in the
Atlanta office of Baker, Donelson, Bearman,
Caldwell & Berkowitz, PC, was named an
Outstanding Physician Practice Lawyer by
Nightingale’s Healthcare News, a newsletter for
health care executives and professionals serving the
health care industry. Baker is among 10 attorneys
nationwide that were named to the list, which is
published annually by Nightingale’s.

On the Move
In Atlanta

Butler Hiers Lee French

Ford & Harrison LLP announced that Christopher
P. Butler, William N. Hiers Jr. and Donald R. Lee
were named partner and Thomas C. French was
added as partner. Butler focuses his practice prima-
rily on employment litigation matters with an
extensive background in tort defense practice. Hiers
represents clients in the airline industry. Lee repre-
sents management in labor law matters with a focus
on collective bargaining, union organizing cam-
paigns, arbitrations, union avoidance training and
defending claims of unfair labor practices. French
will practice both traditional labor and employment
law with the firm’s Airline Group.. The firm’s
Atlanta office is located at 1275 Peachtree St. NE,
Suite 600, Atlanta, GA 30309; 404-888-3800; Fax 404-
888-3863; www.fordharrison.com.

Sugarman Ojeda Williams

The Bloom Law Firm announced that F. Skip
Sugarman was named partner, R. Kyle Williams
joined the firm as counsel and Alexandra Dishun
and Jennifer Ojeda joined the firm as associates.
Sugarman focuses his practice on sophisticated
business litigation in a variety of areas. Williams
focuses his practice on zoning, land use and gener-
al litigation matters. Dishun focuses her practice on
litigation of disputes involving commercial con-
tracts, business torts, real estate, products liability
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and employment matters. Ojeda focuses her prac-
tice on complex commercial litigation, construction
litigation, real estate litigation, employment dis-
putes and appellate representation. The firm is
located at 100 Peachtree St., Suite 2140, Atlanta,
GA 30303; 404-577-7710; Fax 404-577-7715;
www.bloom-law.com.

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.,
announced that Natalie N. Turner joined the
Atlanta office as an associate. She formerly was an
associate at Epstein, Becker & Green, P.C. Turner
focuses her law practice on employment litigation
and administrative proceedings involving race,
gender, age and religious discrimination, sexual
harassment and retaliation. The firm’s Atlanta office
is located at 191 Peachtree St. NE, Suite 4800,
Atlanta, GA 30303; 404-881-1300; Fax 404-870-1732;
www.ogletreedeakins.com.

Casey Gilson P.C. announced that Jonathan R.
Granade became a shareholder. His practice focus-
es on business and commercial disputes, personal
injury claims, insurance coverage disputes, govern-
ment liability defense and transportation litigation.
The firm is located at 6 Concourse Parkway, Suite
2200, Atlanta, GA 30328; 770-512-0300; Fax 770-512-
0070; www.caseygilson.com.

Shannon J. DeRouselle announced the opening of
DeRouselle Legal Advisors LLC. DeRouselle, for-
merly with Siavage Law Group, will continue to
concentrate his practice on corporate and business
transactional matters. The firm is located at 1201
Peachtree St., 400 Colony Square, Suite 200, Atlanta,
GA 30361, 404-348-4207; Fax 404-551-5380;
www.sjdlegal.com.

The Byers Hooper Group LLC announced that it
has changed its name to Hooper & Honoré, LLC.
This name change is to recognize that Alcide L.
Honoré joined the firm as a partner. The firm is
located at Overlook II, 2839 Paces Ferry Road, Suite
850, Atlanta, GA 30339; 404-798-3146; Fax 678-401-
8862; www.hooperhonore.com.

Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC, announced that Thomas “Tom”
William Baker and Charles T. Huddleston joined
the firm as shareholders. Baker is a member of the
firm’s health law group. Huddleston works in the
labor and employment department and business lit-
igation and public policy groups. The firm’s Atlanta
office is located at Monarch Plaza, Suite 1600, 3414

e
Bk

Peachtree Road NE, Atlanta, GA 30326; 404-577-
6000; Fax 404-221-6501; www.bakerdonelson.com.

Holland & Knight Managing Partner Steven
Sonberg has appointed Robert Highsmith to serve
as executive partner of the firm’s Atlanta office. In
this new role, Highsmith will be responsible for
management of the office, attorneys and profession-
al staff. The firm is located at 1201 W. Peachtree St.
NE, One Atlantic Center, Suite 2000, Atlanta,
GA 30309; 404-817-8500; Fax 404-881-0470;
www.hklaw.com.

Hunton & Williams LLP announced
the election of Emily Burkhardt
Vicente to its partnership. Vicente's
practice encompasses the full range of
labor and employment litigation and
advice, with significant experience rep-
resenting major corporations in the financial servic-
es and pharmaceutical industries. The firm’s
Atlanta office is located at Bank of America Plaza,
Suite 4100, 600 Peachtree St. NE, Atlanta, GA 30308;
404-888-4000; Fax 404-888-4190; www.hunton.com.

Holly A. Pierson, formerly a partner with Nelson
Mullins Riley & Scarborough, joined Morris,
Manning & Martin, LLP, as of counsel in the firm’s
Atlanta office. Pierson’s practice is focused on spe-
cial litigation, which includes health care fraud,
whistleblower actions, identity theft, mortgage
fraud, environmental issues and public corruption
as well as internal investigations and white collar
defense. The firm is located at 1600 Atlanta
Financial Center, 3343 Peachtree Road NE,
Atlanta, GA 30326; 404-233-7000; Fax 404-365-
9532; www.mmmlaw.com.

Mark S. Lange,
Emily C. Crosby
and Larry A.
Slovensky
rejoined the
Atlanta office of
McKenna Long
& Aldridge LLP following brief stints in other firm
and corporate law departments. Lange and Crosby
returned to the corporate department, as partner and
associate, respectively, to focus on the health care
industry, while Slovensky rejoined the litigation
department as partner. The firm’s Atlanta office is
located at 303 Peachtree St. NE, Suite 5300,
Atlanta, GA 30308; 404-527-4000; Fax 404-527-4198;
www.mckennalong.com.

Lange Crosby

Slovensky
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> Heninger Garrison Davis, LLC, a Birmingham,
Ala., law firm with a focus on complex litigation,
announced the opening of its Atlanta office. The
office is managed by Doug Bridges whose practice
focuses on patent infringement litigation. The firm
is located at 1 Glenlake Parkway, Suite 700, Atlanta,
GA 30328; 678-638-6148; www.hgdlawfirm.com.

Dominick M. Moore joined Stites &
Harbison’s Atlanta office as an associ-
ate. Moore serves clients in the areas of
business law, securities and finance and
general corporate law. The Atlanta
office is located at 303 Peachtree St. NE,
2800 SunTrust Plaza, Atlanta, GA 30308; 404-739-
8800; Fax 404-739-8870; www.stites.com.

In Cartersville

Brandon L. Bowen became a share-
holder with Jenkins, Olson & Bowen,
P.C., formerly Jenkins & Olson, P.C.
The firm continues to provide legal
services from both its Cartersville and
Savannah offices in the areas of local
government law, zoning, land use and condemna-
tion, serious personal injury, civil trial and appel-
late work and insurance defense. The firm’s
Cartersville office is located at 15 S. Public Square,
Cartersville, GA 30120; 770-387-1373; Fax: 770-387-
2396; www jnlaw.com.

In Macon

> Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC, announced that Gina Ginn
Greenwood joined the firm as of counsel
Greenwood splits her time between Baker
Donelson’s Atlanta and Macon offices. She concen-
trates her practice on a wide range of health care
related matters. The firm’s Macon office is located
at 923 Washington Ave., Macon, GA 31208; 478-750-
0777; Fax 478-750-1777;, www.bakerdonelson.com.

In Norcross
> Glen Rubin and Peter
Lublin established the law
firm of Rubin Lublin, LLC.
Rubin has been practicing
law since 1989 and focuses
his practice on both con-
sumer and corporate bank-
ruptcy, real estate foreclosure, litigation and collec-
tions. Lublin’s primary areas of practice include
business litigation, construction and banking litiga-
tion, real estate litigation, contract disputes, lender

Rubin Lublin

liability defense, financial institution litigation and
title insurance claims litigation. The firm is located
at 3740 Davinci Court, Suite 100,
Norcross, GA 30092; 770-246-3300; Fax 770-921-
9046; www.rubinlublin.com.

In Savannah

-_— Brennan & Wasden, LLP, announced
that Elizabeth A. Yarbrough joined the
| firm as an associate. She will assist the
firm in representation of disputes aris-
ing in the areas of general business mat-
ters, corporations, banking, contracts,
partnerships, bankruptcy, real estate, probate and
estate matters and the defense of professionals in
malpractice cases including hospitals, nursing
homes, physicians, realtors, architects, attorneys
and engineers. The firm is located at 411 E. Liberty
St., Savannah, GA 31401; 912-232-6700; Fax 912-232-
0799; www.brennanandwasden.com.

McCorkle & Johnson, LLP,
announced that Robert L.
McCorkle III became a
partner and Colby E.
Longley joined the firm as
an associate. McCorkle’s
practice is concentrated in
the areas of commercial real estate, corporate
law, condominium and association law and land-
lord/tenant law. Longley’s practice is concentrated
in the areas of construction litigation, real property
litigation and lien law. The firm is located at 319
Tattnall St., Savannah, GA 31401; 912-232-6000;
Fax 912-232-4080.

McCorkle Longley

Jenkins, Olson & Bowen,
P.C., announced that
Frank E. Jenkins III and
Erik J. Pirozzi are resident
attorneys in the new
Savannah office. The firm
will continue to provide
legal services from both its Savannah office and
Cartersville offices in the areas of local govern-
ment law, zoning, land use and condemnation,
serious personal injury, civil trial and appellate
work and insurance defense. The firm’s Savannah
office is located at 24 Drayton St., Suite 1000,
Savannah, GA 31401; 912-443-4061; Fax 912-236-
7250; www.jnlaw.com.

Jenkins Pirozzi
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In Valdosta

> Langdale Vallotton, LLP, announced that William
C. Nijem Jr. became a partner of the firm. Nijem’s
practice focuses on business/corporate, real estate
and trusts and estates. The firm is located at 1007
N. Patterson St., Valdosta, GA 31601; 229-244-5400;
Fax 229-244-0453; www.langdalevallotton.com.

Coleman Talley LLP announced that
Mark A. Gilbert joined the firm as a
partner and continues his practice rep-
resenting creditors in debt collection
and bankruptcy matters. The firm’s
Valdosta office is located at 910 N.
Patterson St., Valdosta, GA 31601; 229-242-7562; Fax
229-333-0885; www.colemantalley.com.

In New Orleans, La.

Lacrecia G. Cade joined the firm of
Carver, Darden, Koretzky, Tessier,
| Finn, Blossman & Areaux, LLC, in
New Orleans, as an associate in the
employment law and commercial litiga-
tion practice groups. The firm is located
at 1100 Poydras St., Suite 3100, New Orleans,
LA 70163; 504-585-3800; Fax 504-585-3801;
www.carverdarden.com.

In Washington, D.C.

> Raymond J. Ho joined Morris, Manning & Martin,
LLP, as of counsel in the firm’s intellectual proper-
ty and Asia practices. Ho, formerly of Hogan &
Hartson LLP, will practice in the firm’s expanding
Washington, D.C., office and lead the firm’s
Taiwan Practice. The Washington, D.C., office
is located at 1333 H St. NW, Suite 820, Washington,
DC 20005; 202-408-5153; Fax 202-408-5146;
www.mmmlaw.com.

In Beijing, China

> Morris, Manning & Martin, LLP, opened an office
in the heart of Beijing, China. The firm’s Asia prac-
tice includes over a dozen Mandarin speakers with
deep connections to China, Taiwan and Hong
Kong. The practice is primarily focused on repre-
senting Chinese, Taiwanese and other Pacific-rim-
based companies and institutions with their opera-
tions in the United States. The Beijing office is locat-
ed at Suite 1223 China Resources Building, 8
Jianguomenbei Ave., Dong Cheng District, Beijing
100005, P. R. China; +86-10-5811-1881; Fax +86-10-
5811-1999; www.mmmlaw.com.

In Taipei, Taiwan

> In April, Morris, Manning & Martin, LLP, which is
regarded as having one of the leading Asia-focused
practices in the Southeast, opened an office in
Taipei, Taiwan. The firm’s Taiwan office is located
at 37 F, Taipei 101 Tower, 7 Xin Yi Road, Sec.5
Taipei 11049, Taiwan; +886-2-8758-272; Fax +886-2-
8758-2999; www.mmmlaw.com.

Georgia Rising Stars

This list recognizes the top up-and-coming

attorneys in the state—those who are 40
years old or younger, or those who have been
practicing for 10 years or less.*

Casey Gilson P.C.
Joyce Gist Lewis

Fisher & Phillips LLP
E. Jewelle Johnson

Freeman Mathis &
Gary, LLP

Mary Anne Ackourey
Bradley T. Adler
William H. Buechner Jr.
Sun S. Choy

Neil L. Wilcove

Hunter, Maclean, Exley
& Dunn, P.C.

Thomas S. Cullen
Brad Harmon
Shawn Kachmar
Adam Kirk

Bates Lovett
Colin McRae

Wab P. Kadaba
Steven D. Moore
Shyam K. Reddy
Gary R. Sheehan Jr.
Burleigh L. Singleton
James W. Stevens
Chad V. Theriot
Michael J. Turton

Langdale Vallotton LLP

William C. Nijem Jr.

Womble Carlyle
Sandridge & Rice, PLLC

Jonathon A. Fligg
Jessie C. Fontenot Jr.
Richard T. Hills
Adam S. Katz
George Kurlyandchik
John G. Perry

Dana E. Stano

Christopher Smith
Tim Walmsley

*This is not a complete
list of all State Bar of

Kilpatrick Stockton LLP ~ Georgia members includ-

Hayley R. Ambler
Chintan K. Amin
Blair Andrews
Frank L. Bigelis
Audra A. Dial
Kristin J. Doyle
Cindy D. Hanson
R. Charles Henn Jr.

ed in the publication. The
information was compiled
from Bench & Bar submis-
sions from the law firms
above for the June
Georgia Bar Journal.
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Georgia Super Lawyers

In selecting attorneys for Super Lawyers, Law & Politics employs a rigorous, multiphase

process. Peer nominations and evaluations are combined with third party research. Each
candidate is evaluated on 12 indicators of peer recognition and professional achievement.
Selections are made on an annual, state-by-state basis.*

Bovis, Kyle & Burch, LLC Hunter, Maclean, Exley

John V. Burch
Steven J. Kyle

Casey Gilson P.C.
Robert E. Casey Jr.
James E. Gilson
George P. Shingler

Fellows LaBriola LLP
James M. Deichert
Henry D. Fellows Jr.***
Steven M. Kushner**
Stephen T. LaBriola**
Henry M. Quillian 111**

Holland & Knight LLP
Alfred B. Adams Il
Thomas B. Branch IlI
Raymond P. Carpenter
Harold T. Daniel Jr.
Laurie Webb Daniel
Gregory J. Digel
Sara L. Doyle
A. Summey Orr llI
William M. Rich
James H. Rollins
R. Douglas Wright

& Dunn, P.C.
LeeAnn W. Aldridge
T. Mills Fleming
Robert S. Glenn Jr.
Wade W. Herring Il
Frank S. Macgill
Christopher W. Phillips
Janet A. Shirley
W. Brooks Stillwell 11I
John M. Tatum
Harold B. Yellin
Arnold C. Young
McKenna Long &
Aldridge LLP
John G. Aldridge Sr.
David L. Balser
Steven K. Bender
Wayne N. Bradley
Bruce P. Brown
Charles E. Campbell
FT. “Tread” Davis Jr.
L. Craig Dowdy
Deborah S. Ebel
J. Randolph Evans
Jeffrey K. Haidet
R. William “Bill” Ide
David M. Ivey

Margaret M. Joslin
Mark S. Kaufman
Clay C. Long

Gary W. Marsh
Charlene L. McGinty
Stefan C. Passantino
Kathlynn B. Polvino
James C. Rawls
Charles K. Reed

R. Todd Silliman
Jeremy C. Silverman
William F. Stevens
William F. Timmons
Dennis Zakas

The Saylor Law Firm LLP
C. Murray Saylor Jr.
Jacquelyn H. Saylor

Womble Carlyle

Sandridge & Rice, PLLC
Robert R. Ambler Jr.
Steven S. Dunlevie
T. Clark Fitzgerald 11l
John D. Hopkins
Nisbet S. Kendrick 11l
Kelly Amanda Lee
G. William Long I
William M. Ragland Jr.**

Clinton D. Richardson
James F. Vaughan
Richard H. Vincent

*This is not a complete
list of all State Bar of
Georgia members includ-
ed in the publication. The
information was compiled
from Bench & Bar submis-
sions from the law firms
above for the June
Georgia Bar Journal.

** Submited as Top 100.
The Top 100 list reflects a
listing of lawyers who
received the highest point
totals in the 2009 Georgia
Super Lawyers nomination,
research and blue ribbon
review process.

***Submitted as Top 10. The
Top 10 list reflects a listing
of lawyers who received the
highest point totals in the
2009 Georgia Super Lawyers
nomination, research and
blue ribbon review process.

If you have information you want to share in the
Bench & Bar section of the Georgia Bar Journal,
contact Stephanie Wilson at stephaniew@gabar.org.
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This Isn't Your Father’s

Legal Ad

“

‘ve beefed up the website,” your new office
administrator announces as he steps into your
office. “Take a look!”

Warily you turn to the computer and pull up your
site. “I'd be the first to admit that the site needed an
overhaul,” you admit. “But Bankruptcy Specialists?” you
ask, reading the banner headline. “I've done as many
bankruptcies as the next general practitioner, but I
don’t claim any expertise in the area.”

“Bankruptcy is really hot right now,” Joe replies.
“I've gotten a couple of buddies to go to your profile on
AVVO and rate your bankruptcy services,” he confides.
“They will rave about what a good job you did with
their cases. Just wait! New clients will come rolling in!”

“Buddies?” you wonder. “AVVO profile?”

“Yeah, we reference it in your blog!” Joe explains,
pointing to a link on the side of the webpage. “We also
encourage current and former clients to join the
FeinFirm family on Facebook. You've already got 242
friends! Yesterday I set up an account with Twitter so
everyone can follow your daily...”

“Your pocket is chirping,” you interrupt.

“Another tweet!” Joe announces proudly as he
checks his BlackBerry. “This guy is looking for a bank-
ruptcy lawyer —he wants to know if a Chapter 13 filing
will eliminate his child support obligation.”

“Turn that thing off,” you sigh wearily, “and let’s
call the Bar before you get me into trouble.”

For many lawyers, new technology has blurred the
lines between personal and professional communica-
tion. As a result, at times it is unclear when and how
the Rules of Professional Conduct apply.

Georgia’s rules on lawyer advertising purport to
“govern the content of all communications about a
lawyer’s services.”l A communication might involve a
myriad of ethics issues, but the first is whether it actu-
ally constitutes advertising.

by Paula Frederick

In making that determination, the Office of the
General Counsel considers whether the communica-

tion is made for the purpose of obtaining business. If it
is sent directly to a potential client, it is likely an adver-
tisement. It is less likely to be an ad if a potential client
has to seek out the information on the web.

So you may tweet about office politics, blog about
the latest blockbuster trial or use your professional sta-
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tus to attract a love interest on a
dating site without being accused
of advertising.

You probably are advertising if
your Facebook contacts are poten-
tial clients and not just friends or
family. If your firm website has a
link to your MySpace page, where
you brag about your latest court-
room victory, if you post a copy of
your latest TV ad on YouTube or if
you let the folks on Craig’s List
know that you are available to
handle their DUIs, your communi-
cation must comply with the rules
regulating lawyer advertising.2

Finally, don’t forget about Joe.
Be sure he understands that your
obligations under the Rules of
Professional Conduct apply to his
actions on your behalf. As the
lawyer, you are responsible for
all  promotional = communi-
cations about your firm. At a
minimum you should review
those communications before
they are disseminated. @

Paula Frederick is the
deputy general counsel
for the State Bar of
Georgia and can be
reached at
paulaf@gabar.org.

Endnotes

1. Rule 7.1, Comment (1), Georgia
Rules of Professional Conduct.

2. The advertising rules are at Part
VII of the State Bar of Georgia Bar
Rules. Generally, they require that
lawyer advertisements be true and
not misleading (Rule 7.1). An ad
must contain the name of a lawyer
responsible for its content (Rule
7.1(a)(4). It is misleading to call
yourself a specialist unless you
have the experience, training or
professional certification to back it
up (Rule 7.4). If you use “testimo-
nials,” they should be from actual
clients who have given you per-
mission to reveal any confidential
or secret information contained in
the communication. Knowingly
submitting a fraudulent “testimo-
nial” to a reputable website would
violate Bar rules as well as the
rules of the host site.
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Lawyer Discipline

Discipline Summaries

(Feb. 14 - April 10, 2009)

Disbarments
Pierce Winningham III
Kennesaw, Ga.
Admitted to Bar in 1994

On March 9, 2009, the Supreme Court of Georgia
accepted the petition for voluntary surrender of license
of Pierce Winningham III (State Bar No. 770875).
Winningham represented a client in a personal injury
case on a contingency basis, but without a written fee
agreement. He settled the case for $15,000 and $1,400
was paid directly to the medical provider by the insur-
ance company. He received a check for $13,600 and
paid his client $8,050 after deducting a 33 percent fee
and withholding an additional $2,000 for a medical bill
he agreed to pay from the proceeds. He did not pro-
vide his client with a settlement statement. He failed to
pay the medical bill and converted the $2,000 for his
own use.

In another matter, Winningham represented a client
in a divorce case and accepted $28,000 in disputed mar-
ital funds to be held in escrow. Winningham commin-
gled the client funds with his personal funds and spent
funds belonging to the client for his personal use.

Winningham was disbarred in 1971 by the
Supreme Court of Tennessee for misappropriation of
funds. He was reinstated to the Tennessee Bar in
1994 and thereafter became a member of the State
Bar of Georgia.

by Connie P. Henry

The Court noted in mitigation of discipline that
Winningham attempted to enter into payment plans
with the clients, but that he was unable to make full
restitution. He is extremely remorseful for the harm he
caused and his prior disciplinary offense was over 35
years ago. He also exhibited a cooperative attitude
towards these proceedings. In aggravation, the Court
noted Winningham'’s history of prior discipline and
that he has not made restitution to either client.

Suspensions
Richard R. Harste
Savannah, Ga.
Admitted to Bar in 1986

On Feb. 23, 2009, the Supreme Court of Georgia
accepted the petition for voluntary discipline of
Richard R. Harste (State Bar No. 333333) for a one-
year suspension with conditions for reinstatement.
Harste was an agent for Old Republic Title Insurance
Company and was entrusted with numbered title
insurance policy forms for possible issuance of title
insurance policies and sharing of policy premiums
he issued. Harste terminated his relationship with
ORTIC but kept the unissued policy forms. He did
not return those forms nor did he otherwise account
for forms that may have been lost, misplaced or
destroyed. Harste issued policies but did not
promptly report that to ORTIC, did not notify
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ORTIC of the receipt of premiums
he collected and did not prompt-
ly remit portions of the premiums
he collected that were owed to
ORTIC. Harste failed to properly
account for premiums he collect-
ed and deposited into his trust
account for policies he issued. He
also commingled personal funds
with funds in his trust account
and withdrew trust funds with-
out accounting for them.

Prior to readmission to the Bar
Harste must file a petition
with the Review Panel showing
that he has complied with the
following conditions.

Harste must submit to a com-
plete audit by ORTIC of his title
insurance policy records and make
every effort to determine the loca-
tion of all title insurance policy
forms entrusted to him, and to
determine the amounts of all title
insurance policy premiums owed
to ORTIC. He will remit to ORTIC
all portions of all policy premiums
he collected on all policies he
issued or committed to be issued.
He will cooperate with ORTIC
regarding all title insurance policy
forms entrusted to him, including
making a diligent search of his
records for policy forms and poli-
cies. He will meet with representa-
tives of ORTIC, and he will
promptly furnish documents and
information reasonably requested
by those representatives, including
lost policy affidavits. He will
promptly surrender unissued
forms and policies. He will
promptly provide closing files to
ORTIC so unissued policies may be
issued by ORTIC, and he will
promptly remit monies owed to
ORTIC on policies he issued.

Christine M. Livingston
Milner, Ga.
Admitted to Bar in 2000

On March 9, 2009, the Supreme
Court of Georgia suspended
Christine M. Livingston (State Bar
No. 205595) for a period of one
year. Livingston failed to file a
Notice of Rejection to the Notice of
Discipline, so the following facts

‘“‘He who is his own lawyer has a fool for his client.”
e O ——

BAR COMPLAINTS
MALPRACTICE DEFENSE

ETHICS CONSULTATION

——————————_
Call Warren R. Hinds, P.C. (770) 993-1414
hindsw @prodigy.net « www.warrenhindslaw.com
www.lawyers.com/hindswlaw
An Attorney’s Attorney

are deemed true by default:
Livingston was the closing attor-
ney representing a mortgage com-
pany in a 2005 residential real
estate closing. She failed to file the
deed filings necessary to complete
the closing and abandoned the
legal matter the mortgage compa-
ny entrusted to her without cause,
and to her client’s detriment. In
addition to failing to reject the
Notice of Discipline, Livingston
failed to respond to the Notice of
Investigation in this proceeding.
Justices Sears, Hunstein and
Thompson dissented.

Public Reprimands
Ashutosh S. Joshi
Atlanta, Ga.
Admitted to Bar in 1996

On Feb. 23, 2009, the Supreme
Court of Georgia accepted the
petition for voluntary discipline
of Ashutosh S. Joshi (State Bar
No. 405375) and ordered that he
be administered a public repri-
mand. In addition, he must
attend the next session of ethics
school. After representing the
state in its criminal prosecution of
a defendant, Joshi spoke with the
defendant’s family and agreed to
represent the defendant on
appeal. During those discussions
Joshi stated that certain witnesses
at the defendant’s trial had testi-
fied falsely. He later declined the
representation. Joshi is remorse-
ful and accepts responsibility for
his conduct; he has no prior disci-
pline; and he submitted letters
from attorneys and judges attest-

ing to his general good character
and reputation.

Gregory E. Stuhler
Atlanta, Ga.
Admitted to Bar in 1973

On March 9, 2009, the Supreme
Court of Georgia accepted the peti-
tion for voluntary discipline of
Gregory E. Stuhler (State Bar No.
690150) and ordered that he be
administered a public reprimand
and attend ethics school. In addi-
tion, for a one-year period begin-
ning March 9, 2009, he is required
to submit to quarterly evaluations
of his case management proce-
dures by the Law Practice
Management Program. Stuhler
failed to supervise a paralegal and
failed to meet with clients before
undertaking representation.

Interim Suspensions

Under State Bar Disciplinary
Rule 4-204.3(d), a lawyer who
receives a Notice of Investigation
and fails to file an adequate
response with the Investigative
Panel may be suspended from the
practice of law until an adequate
response is filed. Since Feb. 14,
2009, no lawyers have been
suspended for violating this
Rule, and two lawyers have
been reinstated. @

Connie P. Henry is the
clerk of the State
Disciplinary Board and
can be reached at
connieh@gabar.org.
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12 Things You Can Do
If You Are an
Unemployed Lawyer

(or Know a Lawyer Who Is)

eorgia lawyers have not been immune to

the number of lawyer layoffs that are

happening at an unprecedented pace
around the country. So what if you or someone you
know loses his or her legal position?

While these are definitely not the only things that
you can do, these tips may help you or another out-of-
work attorney starting today.

Brush Off Your Resume and Touch
Up Your Interview Skills

With help from various online resources, books from
the Bar’s Law Practice Management Resource Library
and other career development and advancement
sources, you should make writing your professional
resume job number one. Don’t forget to outline what
you learned from past interviews and other situations
such as internships and prior jobs that can help you
fine-tune your marketable skills.

Make a Written Personal Marketing
Plan, Including a Mission Statement

It is most important that you map out where you
want to go. If you don’t, you are putting yourself in

by Natalie R. Kelly
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a situation where it can become
easy to panic. You must realize
that you are a professional and
that you have certain goals that
you want to achieve. For now,
you simply have to write it down!
There should be no limit to what
you describe for yourself; you
just need to make sure that any
plan you work on is attainable or
can be worked on realistically.

Go to “Work"” Every Day

Keep a normal schedule as best
you can. This includes waking up
every day and going to your
“office.” This might be the space
where you map out your job
search, your kitchen table or even
the loaned office where you strate-
gize for some existing clients. Do
your best to keep hours that you
would normally keep if you were
working. Structure your day so
that it would be very similar to one
at the office instead of at home or
some other location. Keep a calen-
dar and indicate when you would
be going to lunch or even relax-
ation time in the afternoon.

Organize Your Job
Search

With so many available
resources for assistance with find-
ing a job, you will need to make
sure that you organize your
approach in reviewing the various
sources. Aggregate job search
engines like www.indeed.com and
others should be the first place you
look. For more personalized
searches, you may choose to set up
lunch appointments or specific
times to meet with key job search
assistance individuals.

Organize Both
Professional and
Personal Contacts

You should not discount who
you already know. In your job
search, keep a list of everyone you
know and organize them in such a
way that it is easy for you to call
upon them as needed. A practice

management system or Microsoft
Outlook’s contacts feature can help
track this information easily.

Attend Relevant CLE
Programs During

the Time You Are
Without Work

You may be able to stay abreast
of the latest developments in the
areas of law that interest you.
Attending CLEs and other educa-
tional events are items that can also
fill up additional time on your job
search calendar.

Enhance Your
Technology Skills
and Tools

Take a look at the hardware and
software you currently utilize or
have been exposed to, and deter-
mine how it can best be used to your
benefit. Write out a plan for acquir-
ing training and set up a technology
budget and plan for any systems
you may be able to readily acquire.

Get Casemaker
Training

Take advantage of the free,
monthly Casemaker training class-
es at the State Bar. Sign up at
www.gabar.org.

Reach Out to the Bar’s
Lawyer Assistance
Program

Review the many resources for
members beyond the aid provided
to impaired lawyers. Financial budg-
et assistance and the like are avail-
able for free or at a low-cost through
the Lawyer Assistance Program.

Get an Office
Start-Up Kit

If you intend to open your own
practice, be sure to get an office
start-up kit from the Law Practice
Management Program. It contains
key information on getting a prac-
tice up and running in Georgia.

Attend One of the
State Bar's Lunch-and-
Learn Programs for
Lawyers Seeking
Employment

Sign up for one of the monthly
lunch-and-learn programs being
broadcast around the state.
Led by the State Bar’s Lawyer
Assistance and Law Practice
Management programs, and
sponsored by the State Bar sec-
tions and ICLE, these luncheons
provide attendees with tips and
guidance on job seeking and
career development, as well as on
dealing with the stresses and
strains of unemployment. Visit
www.gabar.org for more informa-
tion on upcoming programs.

Check Out the State
Bar’s Resources for
Unemployed Attorneys
Webpage

This site covers how to file for
unemployment, provides a county-
by-county listing of court-appoint-
ed work resources and more. You
may access this information at
www.gabar.org/news/resources_
for_unemployed_attorneys/.

Being unemployed is not a
pleasant situation, and can some-
times even seem insurmountable.
However, by being persistent and
using all available resources, you
will be able to weather this tem-
porary phase in your career and
prepare yourself for an exciting,
new future.

If you have any questions, feel
free to contact the Law Practice
Management Program. @

Natalie R. Kelly is the
director of the State

| Bar of Georgia’s Law
Practice Management
Program and can be
reached at
nataliek@gabar.org.
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Pro Bono Honor Roll

The Pro Bono Project of the State Bar of
Georgia salutes the following attorneys, who
demonstrated their commitment to equal
access to justice by volunteering their time to
represent the indigent in civil pro bono
programs during 2008.

*denotes attorneys with 3 or more cases




GEORGIA LEGAL
SERVICES PROGRAM

ALBANY
Albany
Valerie Brown-Williams
Gregory Clark
Cawthon Custer
Gail Drake
James Finkelstein
William H. Gregory I
Walter Kelley
Thomas Ledford

Ashburn
Stephen L. Ivie

Bainbridge
Josh Bell*

Colquitt
Danny C. Griffin

Dawson
W. T. Gamble

Macon
Joy Webster

AUGUSTA
DaCara S. Brown
Debra M. Bryan
J. Patrick Claiborne
Randolph Frails
Jennie M. Hyatt
Harry B. James IlI
Tanya D. Jeffords
David S. Klein
Leon Larke
William J. Marcum
Lauminnia F. Nivens
Richard T. Pacheco Il
Alice W. Padgett
Evita A. Paschall
Edwin A. Wilson

Evans
L. Daniel Butler

Louisville
H. Brannen Bargeron

Thomson
Jimmy D. Plunkett

Warrenton
Arleen Evans

Washington
Michael O. Horgan

COLUMBUS
Fulton
Walter Fortson

Columbus
Tom Affleck
William Arey
Jacob Beil
Richard Childs
Marc D’Antonio
Pete Daughtery
Michael Eddings
David Fowler

Larry Gordon
Morton Harris
Russell Hinds
Paul Kilpatrick
William Nash
Perrin Nicholson
Houser Pugh
Pedro Quezada
William Rumer
Joseph A. Sillitto
Joseph Wiley
Dorothy Williams
Robert Wilson

DALTON
Joye Baker
Sheri Blevins
Steve Bolding
Michael Goode
Jason Johnson
Todd Johnson*
Barry Lee
James McKay
Terry Miller
Jerry Moncus
Katie O’'Gwin
Todd Ray
John Rhyne
Robert Stultz
Lee Treadaway
Albert Watson
Charles Wright
Justin Woodard
J. Byron Wyndham

GAINESVILLE
Athens/Clarke
Arthur Archibald*
Donarell Green
Jason Braswell
Kent Silver*

Blairsville/Union
Robbie Colwell Weaver

Buford/Gwinnett
Marion Ellington

Clarkesville/Habersham
Douglas L. Henry*

Cleveland/White
Raymond L. Crowell*

Gainesville/Hall
Mike Proctor

Hartwell/Hart
Daniel Parker*

Sugar Hill/lGwinnett
John V. Hogan*

ToccoalStephens
Willie Woodruff Jr.

Tucker/DeKalb
Donald Dotson*

Woodstock/Cherokee
Steven Campbell

MACON

Houston

Greg Bell
Susan Flory

Jones
Ashley T. Mackin

Macon
Nancy Atkinson
Pamela Boylan-Hill
Kenneth Brock
Larry Brox
Josephine Bryant-Jones
Morris Carr
Rodney Davis
Emmett Goodman Jr.
Kathleen I. Hall
Selinda Handsford
John Harrington
Jon R. Hawk
Danielle D. Hynes
Thomas F. Jarriel
Dana Johnson
Rhonda M. Jones
Jane Jordan
Richard M. Katz
A.G. Knowles
Timothy L. Lam
Allen Lawson
Robert Matson
James Patterson
Rudolph N. Patterson
Ann Porges-Dodson
Brian T. Randall
Gail Charline Robinson
Richard Thornton
Stephanie Thornton
Sarah Tipton-Downie
Monica Wilburn
Erica Woodford
Randy E. Wynn

Peach/Pulaski
Cindy J. Bembry
Mary Jo Oliver

Toombs
Sarah Tipton-Downie

PIEDMONT
Bartow
Leslie V. Simmons
Anthony Thomasson
Joshua D. Earwood

Carroll
William E. Brewer
Thomas E. Parmer
Diane M. Sternlieb

Clayton
Gloria F. Atkins
Sylvia E. Hoard

Cobb
Hon. Roy E. Barnes
Jeffrey D. Bunch
Douglas T. Gibson
Roderick H. Martin
Charles B. Tanksley

Coweta
Michael Gorove

Walter S. Haugen
Alan W. Jackson
Doris C. Orleck
Lisa R. Roberts

DeKalb
John C. Bennett
Shannon D. McDuffie
Alison M. McDonald
Yolvondra Martin
Carolyne Richardson
Lisa J. Sowers

Douglas
Scott K. Camp
Glenn T. Carter

Christy E. Draper
Sherri E. Kelley
Shirleen F. Matlock
Donald E. Pollard Jr.

Fayette
Anne S. Myers
Sharon |. Pierce

Sheila L. Rambeck
Jason Thompson

Floyd
Timothy J. Crouch
Deborah D. Devitt
Kenneth C. Fuller
James R. McKay

Clarence Patton
Douglas D. Slade Sr.

Fulton
Emory L. Clark*
Dawn R. Levine

John Lewis Jr.
Jeffrey J. Nix
Lisa D. Wright

Gwinnett
Andrea J. David-Vega

Henry
LeAnne P. Cooper
Joseph W. Hodges Jr.
Lindsay M. Hodgson
Pandora E. Palmer

Jackson
Cynthia Cason

Marietta
William W. White, P.C.

Morgan
Lynne D. Perkins-Brown

Paulding
Dean C. Bucci
Donald R. Donovan
Jana L. Evans
Wayne D. Keaton
Martin E. Valbuena
Angela Woodall

Polk
Brad J. McFall

Rockdale
Albert A. Myers Il
Miessha N. Thomas

Spalding
Richard L. Collier
Richard L. Mullins

Walton
Melanie Metcalf
Stephen Noel

SAVANNAH
Bryan
Attilio J. Balbo

Bullock
Michelle Classens

Chatham
Molly McNamar Adams
Solomon Adeoye Amusan
Karen Dove Barr
Thomas Langston Bass Jr.
Thomas Raymond Bateski
Charles W. Bell
Birney O’Brian Bull
Thomas C. Bordeaux Jr.
Adam P. Cerbone
Christine Cheng
Elsie Robinson Chisholm
Thomas Cooper
Dorothy Courington
Brian Lawrence Daly
Richard M. Darden
Charles Claude Grile
Stanley Earl Harris Jr.
Stephen H. Harris
Leslie Hough
William Thomas Hudson
Jonathan Joseph Hunt
Daniel Jenkins
Donald Lowe
Quentin LaMont Marlin
Jonathan Maire
Kelly E. Miller
Jerold Lee Murray
Tracy Ann O'Connell
Mary Parks
Monica Patel
Virginia Paterson
Dean Phillips
Janice Powell
Francesca Antoinette Rehal
R. Krannerrt Riddle
Gregory V. Sapp
Cynthia Faye Sheffield
Robert Simonton
Jeffrey S. Vaughan
Gwendolyn S. Forton Waring
C.Grant Washington

Effingham
Craig S. Bonnell
Melissa Melton Calhoun
Martha Hall
David Harrison Smith Il

VALDOSTA
Ashburn
Cheryle T. Bryan



Moultrie
James M. Bivins
John M. Carlton Jr.

Valdosta
Michael S. Bennett Jr.
John R. Bennett Jr.
Latesha Y. Bradley
Pauline Carter Council
J. Converse Bright
Laverene Gaskins
J. Randall Hicks
Jackson R. Langdale
Thomas D. Lovett
Walter D. Moody
Gary L. Moser
Detria Carter Powell
James R. Smith Jr.
Guyton O. Terry IlI
Lynnae F. Thandiwe
William A. Turner Jr.
William O. Woodall Jr.
Jessica R. Young

WAYCROSS
Alma
Hon. William J. Edgar

Brunswick
J. Alexander Atwood
Mary Beth Boone
Frances W. Dyal
Carlton Gibson
Eugene Highsmith
Harold Lee Joyner |l
Rita C. Spalding
Richard H. Taylor
Holle Weiss-Friedman
Nathan T. Williams
James A. Yancey Jr.

Jesup
Scott C. Crowley
Jeffrey Garmon
W. Jefferson Hires
Kristi Lowery
William R. Little Il

Jeff Davis
John B. Brewer Il

Mcintosh
Virginia Bryson

Waycross
Huey W. Spearman
Shawn F. Wildes

ATLANTA VOLUNTEER

LAWYERS FOUNDATION

Shri Abhyankar
John C. Allen
Nicole Allen
Jessie Robertson Altman
Brandon Ansley
Estella Antwi
Chad Armstrong
Bill Arnold
Adrienne Ashby*
Virginia Austin
Adwoa M. Awotwi
Brooke Baires-Irvin*

Paul M. Baisier
Kelley J. Baker
Maria Baratta
Robert Barnaby
Julie Barnes*
Shakara Barnes
Eric Barton*
Brooke Barylick
Marianna Batie
Nancy Baughan
Nancy E. Baumgarten
Pearson Beardsley
Joseph M. Beck
Mark Begnaud
Lauren Bellamy
Eric Berardi*
Dara Berger
Kathryn Cater Bergquist
Amy Beyer*
Frank Bird*
Jennifer A. Blackburn
Candice Blain
Lynita Mitchel Blackwell
Jennifer Blakely
Daniel A. Bowen
Rebeccah Bower
Daniel Bradfield
Emily Bramer*
Andrew Brandon
Cheryl Braziel
Kyle Brent*
Chaunda Brock*
Michael E. Brooks
Greg Brow
Samantha Brown
Alison Bruley*
Eugene Bryant*
Phil Bubb*
Melissa Buckshorn*
Sherri Buda*
David Burch
Robert Burnette
Melissa Burton
Jennifer Butler Grippa
Kelli Byers-Hooper
Kristy Byrd
Tamara Caldas
Clark Russell Calhoun®
Stephanie Campanella
Janica Campbell
Albert Caproni*
Steven F. Carley*
Vickie Carlton
Raymond Carpenter*
Anna Carr*
Nicole Carson
Cindy Carter
Bryan Carter
Summer Chandler
Benjamin Chastain*
Kevin Chastine
Julie Childs
Rosaleen Chou
Lindsey Churchill
Emory Clark
Matthew Clarke
Hans Clausen
Jontavia Cobb
Walter Cohen*
Caryl Cohen
Katrenia Collins
Candisse Collins*
Jennifer S. Collins

Bradley Colmer
Charlotte Combre
Phillip Cook
Jonathan Cook*
Margaret Courtright*
Daniel Crook
Rebecca Crumrine
Joshua Curry
Joycelyn Curry
Lauren Cuvillier
Ajit Dang
Elizabeth Daniel
Melissa Davey
Patrick Davidson
Nichole Davis
Ambreen Delawalla
Anuji Desai
Seth Diamon
Andrew R. Diamond
Rory Diamond
Janis Dickman
Gregory J. Digel
Roslyn Dodell*
Lyn Dodson
Eden Doniger
Ivy Doster
Michael Douglas
Amy Dowis
Heather Ducat
Desiree Duke
Terilyn Dumas
Michael Dunn
Deborah Ebel
Susan Edlein
John Edwards*
Ottrell Edwards
Uche Egemonye
Christopher Elliott
Lynette Espy
Lauren Estrin
Stacey Evans
Erica Fenby*
Seth Finck
Elizabeth Finn Johnson
Mae Fletcher*
Johathon A. Fligg
Nikki Flowers*
Dana Floyd
Matthew Foree
Robert Fortson
John Fortuna
Rachel Fuerst*
Karen D. Fultz*
Mary B. Galardi*
Rod Ganske*
Adam R. Gaslowitz*
Kay Gause
Bruce H. Gaynes
Karen H. Geiger*
Dena Grace George
Elizabeth George
E. Terrell Gilbert*
Maile Gilmore
Gwendolyn J. Godfrey
M. Debra Gold*
Gregory Golden*
Kristin Goran
Brian Gordon
Stephanie Graham
Scott Griffin
Eve Gu
Shay Hable
Anne Hamby

Daniel Paul Hart
Heather Havette
Eric Hawkins*
Jeff Hayward
Katrien Hemelsoet
Andre Hendrick
Fredick Joseph Henley
Joseph Hession
Jessica Hill
Andrea Hirsch
Kerri Hochgesang
David Hodgins
Rebecca Hoelting
William Hope
Susan W. Housen
Donald Houser
Theresa Hubbard
Katherine Hunter-Terry
Dana Hustins
Chip Ingraham
Shukura Ingram
Karen Inniss
Stefanie Jackman*
Hamida Jackson-Little*
Mary B. James*
Asha Jennings
Jack Jirak
Matthew Joe
Elizabeth Finn Johnson
Ashley Johnson
Megan Johnson
Joann Johnson
ReShea Jones
Robert Jones
Michelle Jordan
Aamir Kazi
Vivieon Ericka Kelly
Kristin Kelly
Troy Kiber*
Lecia King-Wade
Ed Kirkland*
Roger Kirschenbaum
Tracy Klingler
Jennifer Klos
Jacqueline Knapp
Maritza Knight*
Keith Kodosky*
Ajay Koduri
Michael Kohler*
Josie Krause*
Eric Kurtz*
lan Labitue*
Jennifer Lambert*
Tia Lance
Timothy Shawn Lanier
Maribeth LaScala
Teresa Lazzaroni
Natalie Lee
Amanda Leech
Brad Legare*
Lori Leonardo®
Sarah Leopold
Angela Levin
Alice Limehouse
Jared Lina
Lauren Linder
Crawford Long
Jason Loring
Kelly Love
Pierce Lowrey
Matthew M. Lubozynski
Daniel Ludlam
Robert Luskin

Jacquelyn F. Luther
April Luv Hoellman
S. Wad Malone
Tyler Mann
Charlene Marino
Kate Marks
Curtis Martin
Robert Marx
Corey May
Anne Maynard*
Sarah McCormack
Danyelle McDonald
Shannon McDuffie
Zach McEntyre
Kellyn O. McGee
Clare McGuire
Jessica McKinney
Laurin M. McSwain*
KaRon McWinnie*
Charles Medlin
Laura Mendelson
Cory Menees*
Robert Meyring*
Ethan Millar
Megan Miller
Jennifer F. Miller
Rachel Miller
Joseph Mitchell
Meredith Mlynar
David Mobley
Tameika Montgomery
Damien Moore
Nicole Morris
Jane Morrison*
Jodi Mount
J. David Mura
Daniel Murray
Jamie Muscar*
Mollie Neal*
Betsy Cooke Neal*
Charles Newton*
Judith A. O'Brien*
Stephanie Oginsky
John Olczak*
Gillian O'Nan
Wes Padgett
Christina Pak
Ashley Palmer
Ellen Parker
Bessie Mae Parrish
Stefan Passantino
Payal Patel
Amanda Patterson*
Rett Peaden*®
Cherie Phears*
Timothy Phillips
Allyson Pitts
Linda Pitts
Mindy Planer
Rachel Platt
Kristin Potchynok
Leah Poynter
Spencer Preis
Steve Press
Britt Prevost
Tera Pullen
Katrina M. Quicker
Carmen Rojas Rafter
Meredith H. Ragains
J. Marbury Rainer
Robert Ralls
Hadley Michele Recor
Amanda Redick*



David Reed*
Tracy Reese
Jena Reger
Garland Reid*
Angela Joyce Riccetti*
Crystal Rice
William M. Rich
Melody Z. Richardson
Eric Allen Richardson
Monica Richey
Sally Ridenour
Michael Riess
Christina Rissler
Sarah Roadcap
Elizabeth Roberts*
Erinn K. Robinson
Natalie Rowland
Robert Rozier*
David Rubenstein
Chiri Rutledge
Natalie Sacha
Jeffrey Sand
Laura Sauriol
Brett Schroyer
Margaret W. Scott
Christopher Seely
Kristy Seidenberg*
Shelley Senterfitt
Matthew Shaw
Erin Shear*
Emily Shoemaker*
Matthew Simmons
Sidney Simms
Drew Slone*
Frank Slover*
Dawn Smith
Robert B. Smith*
Joanna Smith
Brian Smith
Reginald Snyder
Kathryn Solley*
Leslie Solondz
Lisa Sowers
Vanessa Spencer
Marcy Sperry
Byron Crane Starcher
Sarah Statz
Joshua Stein
Nathania Stewart*
Kevin A. Stine
Dana Stith*
Parks Stone
Sarah B. Storey
Andrew J Surdykowski
Terri Sutton
Shannon Swallows
Eric Swartz
Beaury Talley
Eileen Thomas
Elizabeth Thomas
Ashley Thompson
Ben Thompson
Andy Thomson
Trishanda L. Treadwell
Herman Tunsil
Jeremy Tucker
Stephen Vaughn
Rex R. Veal*
Lindsay Carol Verity
Shunta L. Vincent
Laura Vogel
Paul Vranicar
Robert Waddell
Kathryn Harrison Wade*

Amy Kathryn Waggoner
Melissa Prien Walker*
Jennifer Walker
Gerashonte Walton
Trenton Ward
Brian Ward
Charles Waters
Erin Wetty
Elizabeth Whipple
Lori Whitfield
William K. Whitner
Sarah Wigfall
Rebecca Lyn Williams
Stacy Williams
Tiffany Williams
Meredith Leigh Wilson
Carolyn C. Wood
Justin Wood
Tamera Monique Woodard
Jason Ryan Woolf*
Kevin Woolf
Benjamin Young
Kevin Young
Patsy Young
Jodi Zysek

CLAYTON COUNTY
PRO BONO

Atlanta
Allan E. Alberga
Tonya C. Boga

College Park
Valrie Y. Abrahams
Ethenia K. Grant

East Point
Glenn Ashman
Kaaren Robinson

Fairburn
Keisha A. Steed

Fayetteville
Muriel B. Montia

Forest Park
Emily C. George
Charles Vrono

Joneshoro
Hugh G. Cooper
Constance Daise
James J. Dalton

Charles (Chuck) Driebe
Bobby Farmer
Monroe Ferguson
Steve M. Frey
Leslie Gresham
Lolettha D. Hale
Yvonne Hawks
Randall Keen
Betty Kirby-Williams
Susan Kirby
Sam O. Laguda
Chris Leopold
Robert Mack Jr.
Vincent C. Otuonye
Darrell B. Reynolds
Arlene Sanders-Lebrew
David Studdard
James Studdard
Jan Watts

Andrew Williams

Murble Wright

McDonough

Emmett J. Amold IV

Clay Davis
Roslyn Grant

Pandoria Palmer-Hunt
William H. Turner
Fred Zimmerman

Morrow
Shonterria Martin

Stockbridge

Joseph Chad Brannen

Tina Stanford

COBB JUSTICE
FOUNDATION

B.J. Abbott
James Ausenbaug
Nick Bakatas
Philip Beggs
Frank Bradford
Michael Brewster
Chandler Bridges
Echo Brucklier
Jeff Bunch
Lawrence Burke
Stayce Burkhart
Althea Caces
David Canale
Chuck Chesbro
Brandy Daswani
Jeff Daze
Robert Donavan
Charles Durrance
Ada Egbufor
Jan Falcone
Michael Famiglietti
Robert Firester
Ruth Flemister
Kathleen Flynn
Jim Friedewald
Heidi Geiger
Elizabeth Guerra
David Hartin
Suzanne Henrickson
Sam Hicks
Doug Hill
James Hogan
Dawn Levine
John Lyle
Michael Manely
Dara Mann
Roderick Martin
Shirleen Matlock
L. Phillip McClendor
Michael McLaughlin
C. Lawrence Meyer
Jody Miller
Richard Moore
Tom Nilson
Dennis O’Brien
Cindy Patton
Cleveland Payne
Debbie Pelerose
Scott Petersen
Ryan Prescott
Dorine Pries
David Rachel
Michelle Ruff

Allyson Russell-Blair
Jay Sanders
James Schultz
Scott Semrau
Krus Skaar
Jennifer Small
Robert Smiles
John Smith
Stephanie Steele
Lynn Stevens
Darrell Sutton
Melinda Taylor
Martin Valbuena
Joseph Weinberg
Kelli Wolk

DEKALB VOLUNTEER
LAWYERS FOUNDATION

Atlanta
Jeffrey A. Bashuk*
Herman Baker*
Beverly Bates
Stanley Baum
R. Peter Catlin
David U. Crosby
Melvin Drukman
Richard Farnsworth
George R. Ference
Joseph Girardot
Lawrence Ross Gordon
Charles F. Hicks
J. Edward Kirkland Jr.
Michael Mann
Albert Rudolph Sacks
Randie Siegel*
Theodore A. Speaker

Avondale Estates
Joe Weeks

Decatur
L. Katherine Adams-Carter
Herman D. Baker
Griffin Bell 11
Mark G. Burnette
Bryan A. Downs
James Marvin Feagle
Kathleen Flynn
Stephen Gibbs
Alan Harvey
Justin Hayes
William Hudson Jr.
Calvin A. Leipold Jr.
Bobby Slotkin
John Wesley Spears Jr.
W. Jason Uchitel
Harvey Whiteman
Mary Walton Whiteman

Lithonia
E. Noreen Banks-Ware
Mereda Johnson
Lisa Patrick

Norcross
Sharmila Nambiar

Stone Mountain
Horatio Edmondson
Donald Hillsman
N. Wallace Kelleman
Sabrina Scott

Tucker
James Gray
William L. Skinner
John Tarleton

GWINNETT COUNTY PRO
BONO PROJECT
Ethel Anderson
Steven Ashby
Christopher Ballar
Louis Cain
Richard Campbell
Emory L. Clarke
Glen Cooper
Norman Cuadra
Jerry Daniels
Marion Ellington
Laura Friedman
Sally Friedman
Nelle Funderburk
Lance Gowen
Kavan Singh Grover
Robert Hughes
Tracy Jean-Charles
Wallace Kelleman
Suzanne Laird
Jung Wook Lee
David Lipscomb
Seth Martin
Scott Mitchell
Karen Mulrooney
Patricia McKenzie
Joseph McLaughlin
Romero Pearson
Wynn Pelham
Jacqueline Piland
Dorothy Rosenberger
Brett Schroyer
Kathryn Schrader
Macklyn Smith
Robert Solomon
Adam Stein
Fred Stokes
Jammie Taire
Brett Thrasher
John E Tomlinson
Li K. Wang
Adam Weaver
David Wittenberg
Anthony Zezima

ATLANTA LEGAL AID
HEALTH LAW
PARTNERSHIP
Erica Ahanotu
Adrienne Ashby
John Beasley
Ashby Kent
Allegra Lawrence-Hardy
Charlie Lester
William Long
LaTise Miller
Debbie Segal
Robert Wildau



Sections

Sections Host Multiple
Lunch-and-Learn

Programs

ach month, different sections have one

hour lunch-and-learn programs at the State

Bar or restaurants and law firms around
the city. Many of these programs are co-sponsored
with ICLE and carry one hour of CLE credit for the
attendees. The program topics are usually about cur-
rent events that are relevant to the section members.
While some of the programs are brown bag lunches
and some are catered, the content is always valuable
and pertinent to the attendees.

The following are programs that have taken place
over the past few months.

The Franchise and Distribution Section held a
roundtable discussion titled “Damages on Franchise
Termination” on Jan. 29 at Troutman Sanders LLP. The
discussion was facilitated by Mark VanderBroek of

Troutman Sanders and Chris Bussert of Kilpatrick
Stockton LLP.

by Derrick W. Stanley
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On Feb. 26, the Technology
Law Section held the program
“Drafting and Enforcing NDAs
and Covenants Not to Solicit:
Tools Your Technology Clients
Need to Protect its Investment in
its Workforce.” Mari L. Myer,
Friend, Hudak & Harris, LLP,
spoke to a capacity crowd at the
Ravinia Club. This event provid-
ed the section with an
opportunity to network with
members while discussing an
important topic that directly
affected their practice.

Troutman Sanders LLP hosted
the Environmental Law Section
for their luncheon and annual
meeting on Feb. 13. After conduct-
ing section business, the pro-
gram, “A New Direction for
the Department of Natural
Resources?” began and Chris
Clark, incoming commissioner of
the Department of Natural
Resources, discussed the changes
of the department and how prac-
tices will be affected.

“Ethical Considerations of the
Outsourcing of Legal Services”
was presented by the
International Law Section on
March 10 at the law offices
of Smith, Gambrell & Russell
LLP. Markus Bauer, partner
at Rittershaus in Frankfurt,
Germany, discussed the latest
trends in the global outsourcing
industry as it pertains to law firms.

The Intellectual Property Law
Section presented “Litigating IP
Cases in Fast Track Jurisdictions”
on March 19 at Kilpatrick Stockton
LLP. Chief Judge James Spencer,
U.S. District Court for the Eastern
District of Virginia; John Childs,
Georgia Pacific; David Stewart,
Alston & Bird LLP; and Mitch
Stockwell, Kilpatrick Stockton
LLP, discussed wvarious issues
related to litigating IP cases in fast
track jurisdictions.

On April 16, the Health Law
Section presented “Breakfast
Briefing: Update on the Grady
Health System” at Grady
Hospital. Leon L. Haley Jr. and
Michael A. Young of Grady

Health System and A.D. “Pete”
Correll, chairman of the Board of
Grady Health System, provided
insightful information on the cur-
rent state of affairs of Grady.
After the program and discus-
sion, the attendees toured the
hospital facility.

The Franchise and Distribution
Section discussed “Successful
Medjiation in Franchise Disputes”
on April 21 at Paul, Hastings,
Janofsky & Walker LLP. Panelists
included: Rick Asbill, retired, Paul,
Hastings, Janofsky & Walker LLP
and John Sivertsen, Kaufman,
Miller & Siversten, P.C. The mod-
erator was Les Wharton, Epstein
Becker & Green, P.C.

Three different section events
were held simultaneously on April
30. The Appellate Practice Section
met at the State Bar where Adam
Hames, The Hames Law Firm LLC,
presented “An Introduction to
Habeas Corpus Law and Why
Every Appellate and Criminal
Lawyer Should Pay Attention.”
Down the hall, the Environmental
Law Section was having a brown
bag luncheon “The Good, the Bad
and the Ugly: Environmental
Legislation in the 2009 Georgia
General Assembly.” Will Wingate,
of the Land Conservation and
Legislative Director of the Georgia
Conservancy, directed the discus-
sion. At the offices of Nelson
Mullins Riley & Scarborough LLP,
the International Law and
Corporate Counsel Law sections
held a joint luncheon to discuss
“US. and Global Privacy
Issues—New Developments,
Global Harmonizing and Practical
Approaches (Yes—Ethics Too!).”
Panelists  Peggy  Eisenhauer,
Margaret P. Eisenhauer, P.C;
Donna Lewis, Jon Neiditz, and
Amada Witt, Nelson Mullins Riley
& Scarborough LLP; led by Patricia
Marcucci, moderator, AT&T; dis-
cussed an array of topics that relat-
ed to both sections.

The Intellectual Property Law
Section met on May 13 for the
program “Adidas v. Payless:
Lessons Learned from the Largest

Trademark Verdict in History.”
During the program, William H.
Brewster, Kilpatrick Stockton
LLP, discussed the outcome of
this case. Alyson Wooten,
Kilpatrick Stockton LLP, moderat-
ed the lively discussion with this
large crowd.

These types of meetings are a
great benefit to section members.
Belonging to the section ensures
that you will receive notification of
upcoming meetings and events.
You will also have the opportunity
to network with your peers before
and after the meetings. For more
information on how to join a sec-
tion, please visit www.gabar.
org/sections or contact Derrick
Stanley at 404-524-8774 or
derricks@gabar.org. @

Derrick W. Stanley is
the section liaison for
the State Bar of
Georgia and can be
reached at
derricks@gabar.org.
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Casemaker

Basic Searching
With Casemaker 2.1

hile a majority of Bar members grow

accustomed to the new navigation of

Casemaker 2.1, there are still many
who do not know how to use this free online legal
research tool. Some of the initial steps in performing basic

legal research with Casemaker 2.1 are outlined below.

Starting a Basic Search

Enter the Casemaker database by going to
www.gabar.org and logging in to the members only
area. When you access Casemaker through the appro-
priate link, you will be taken directly to the Georgia
library under the “State Libraries” tab. Here one can
select case law and begin a basic search (see fig. 1).

Casemaker’s new navigation screens do not utilize
the old basic and advanced search tabs. Instead, users
are provided with one entry screen for all searches
(see fig. 2). With only a few minor changes based on
what portion of the library is being searched, users

by Natalie R. Kelly

will find that this basic search screen is the same
throughout Casemaker 2.1.

It is also all-important to note that the “Browse” tab
has now been placed inside of this new search module.
This means that users are able to both search and
browse from the same screen (see fig. 3).

Under the full document section of search screen, mem-
bers are able to enter terms and click on “Search” to get the
results (see fig. 4). As noted in the options area, results are
shown in date decided descending order (see fig. 5).

This simple search of the phrase “dog bite” shows
exactly how easy it is to navigate the Casemaker 2.1
database (see fig. 6). In future issues, we will explore
the various ways to perform advanced searches.

For more assistance with Casemaker, call the
Casemaker Helpline at 877-227-3509/404-526-8608,
or e-mail casemaker@gabar.org. You can also
sign up for free training at www.gabar.org. @

"‘ Natalie R. Kelly is the director of the State
Bar of Georgia’s Law Practice Management
Program and can be reached at
nataliek@gabar.org.
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Writing Matters

Pondering Passive Voice

e hear it all the time: Avoid passive

voice.l But exactly what it is and why

using it is so problematic can be lost
in the cloud of grade school chalk dust. This install-
ment defines passive voice, identifies tips for spotting
passive voice and explores the pitfalls and benefits of

using passive voice.

Passive Voice Defined

The best way to define passive voice is to contrast it
with active voice. Using active voice, the writer con-
structs the sentence so that the subject of the sentence
(sometimes referred to as the actor of the sentence) per-
forms an action that is received by the object of the sen-
tence. For example:

Jody signed the contract.

The subject (Jody) performed the action (signing)
and the object (the contract) received the action.

Using passive voice, the writer essentially flips the
sentence so that the object of the sentence becomes the
subject of the sentence. For example:

The contract was signed by Jody.

The actor is now distanced from the action.

Spotting Passive Voice

Spotting passive voice can be elusive. Because pas-
sive voice is grammatically correct, grammar checking
software may not detect all uses of passive voice.
Thus, the writer needs to be vigilant for the use of pas-

by Karen J. Sneddon and David Hricik

sive voice. At least one of the following accompanies
passive voice:

m A form of the “to be” verb (i.e., am, are, is, was,
were, been)

m A past participle (e.g., filed, argued, written)

m The word “by.”
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While software will not always
catch passive voice, it can help you
spot it. For instance, you can use
the “find” command to search for
the words am, is, are, was, were,
be, by. This can focus your atten-
tion on likely troublesome sen-
tences.

Once spotted, passive voice can
easily be eliminated by starting the
sentence with the actor, rather than
the object. But this begs the question
of why passive voice is problematic.

Pitfalls to Passive Voice

The common criticisms of pas-
sive voice are that it renders
sentences ambiguous, wordy
and monotonous.

Ambiguity

Because passive voice distances
the actor from the action being
performed, it can be difficult for
the reader to identify who or what
is the actor of the sentence. In fact,
with passive voice constructions,

17
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the actor of the sentence may be
omitted entirely. (The contract was
signed.). As a result, not only can it
make sentences hard to follow, as
one court noted, the “passive
voice can be ambiguous.”?

Ambiguity in legal documents
is seldom a good thing, and it can
often create costs and uncertain-
ty.3 You should pay particular
attention to the use of passive
voice in affidavits. In affidavits, it
can be problematic to remove
the actor from the sentence.*
Likewise, in contracts, if it is
unclear who has the obligation to
act, litigation or expense may
result.> Because it can create
ambiguity, passive voice should
be avoided.

Wordiness

“The settlement of the case was
reached by the parties” has twice
as many words than “the parties
settled the case.” Yet both convey
precisely

50

the same thought.
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Passive voice attracts words. In
our busy world, brevity is typical-
ly a benefit. Passive voice should
be avoided for that reason as well.

Monotony

Passive voice can instill a flat,
monotonous tone in writing. When
the rather dull “to be” verbs perme-
ate writing, the reader faces count-
less sentences where things “are”
or “were.” “The car wreck was seen
by the woman,” may make the
point that “the woman saw the car
wreck,” but the use of the “to be”
verb makes the sentence flatter,
longer and less interesting.

When strong verbs are desired,
passive voice should be ignored.
The active voice is better able
to engage the reader with
entrancing images.

Benefits of Passive Voice
While passive voice has pitfalls,

strategic use of passive voice may

actually improve your writing.

is the new 30.

How old would you be if you
didn't know how old you are?

« Improve Muscle Tone
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Deemphasizing Flaws

The lack of clarity that passive
voice creates can sometimes be a tool
in persuasive writing. Consider the
ubiquitous example of passive voice:

Mistakes were made.

In a brief written by counsel for
the defendant, passive voice for
this sentence would be preferred if
the active voice were:

The defendant made mistakes.

Obvious, Unimportant
or Unknown Actor

In some circumstances, the iden-
tity of the actor may not be neces-
sary for understanding. The actor
of the sentence may be obvious,
not important to the meaning
of the sentence or unknown.
For example:

Bail was denied.

Break Up the He/She
and His/Her

Using gender neutral language
is a good thing in writing.
However, sometimes the pervasive
use of “he or she” and “his or her”
can be overwhelming to the reader.
Strategic injection of a passive
voice sentence can deliver a reader
respite without reverting to gender
specific language.

For example, in a paragraph
about completing a bar applica-
tion, the following sentence
might appear:

An applicant is required to
include his or her complete work
history.

This sentence could be rewritten
to read:

A complete work history must
be included.

Conclusion

Having a heightened aware-
ness of passive voice can
strengthen your writing, both by
allowing you to eliminate passive

Try It Problems

Determine whether the following sentences should be revised. If so, revise using active voice.

I. The assessment of the defendant’s brain activity was made by doctors at the

Medical Center.

2. The subpoena was served.

Possible Answers

I. Doctors at the Medical Center assessed the defendant’s brain activity.

Fifteen words in the original sentence became |0 words with the help of active voice. In
this version, the actors of the sentence (the doctors) clearly perform the action of the sen-

tence (assessed).

2. The subpoena was served.

Actually the passive voice may best remain in this sentence. While it depends on context
not provided in this example, it could be the fact that the subpoena was served is the point
to be emphasized in the analysis, not who served it. Then, the passive voice construction
focuses the reader’s attention on the object (the subpoena) rather than the actor.

voice when it is unhelpful, but to
use it when it serves a purpose.
To test your passive voice savvy,
try the problems above. @

Karen J. Sneddon is
an assistant professor
at Mercer Law School
and teaches in the
Legal Writing Program.

David Hricik is an asso-
ciate professor at
Mercer Law School
who has written several
books and more than a
dozen articles. Mercer's
Legal Writing Program is currently
ranked as the number one legal
writing program in the country by
U.S. News & World Report.

For more readings on passive
voice, see Bonnie Trenga, “The
Tantalizing Tale of Passive Voice,”
in The Curious Case of the Misplaced
Modifier: How to Solve the Mysteries
of Weak Writing 8-17 (2006); Richard
C. Wydick, Plain English for Lawyers
27-32 (5th ed. 2005); C. Edward
Good, A Grammar Book for You and I
... Oops, Me!: All the Grammar You
Need to Succeed in Life, 226-37
(2002); Robert C. Farrell, Why
Grammar Matters: Conjugating Verbs
in Modern Legal Opinions, 40 Loy. U.
Chi. LJ. 1 (2008); Mark Cooney,

Stay Active (Part 1), 84 Mich. B.J. 48
(May 2005); Mark Cooney, Stay
Active! (Part Two), 84 Mich. B.]. 38
(June 2005).

Endnotes

1. Every style book advocates use of
the active voice. See, e.g., Richard
C. Wydick, PLAIN ENGLISH FOR
LAwWYERS 27-32 (5th ed. 2005).

2. Exxon Corp. v. Alaska, 34 P.3d 786,
794 (Alaska 2001).

3. See, e.g., California v. Ybarra, 166
Cal. App. 4th 1069, 1085-86 (2008)
(analyzing the impact of a statute’s
use of active voice in the phrase
“intentionally killed the victim”
rather than the passive voice “the
victim was killed).

4. See, e.g., Ohio v. Armstead, No.
06CA0050-M, slip op. at 5 (Ohio
Ct. App. 2007) (stating that the
use of passive voice made it
unclear whether the affiant had
first hand knowledge of the facts
in the affidavit).

5. Seee.g., M.-H. Sam Jacobson, A
Checklist for Drafting Good Contracts
5]. ALWD 79 (2008) (admonishing
to “use active voice to express the
responsibilities of the parties” in a
contract so that “[t]he drafter
should eliminate all passive voice
absent an express reason for leav-
ing it, such as when the parties to
the contract do not know or do not
want to disclose who the actor will
be, or when the recipient of a rep-
resentation or warranty wants it in
passive voice, depending on the
risk allocation desired”).
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Professionalism Page

20 Years of

Professionalism:

The Chief Justice’'s Commission on Professionalism
Celebrates with a Historic Roundtable CLE and Other Events

fter 20 years of institutionalized profes-

sionalism, is there a discernable difference

in Georgia lawyers’ interactions with each
other, our clients, the courts and the public? This issue
was debated at the historic CLE roundtable discussion
in March, presented by the Chief Justice’s Commission
on Professionalism (the Commission) in celebration of
its 20th anniversary.

In March of 1988, the Supreme Court of Georgia
signed the order creating the Commission, the first
entity of its kind. In partnership with the Institute of
Continuing Legal Education in Georgia (ICLE), the
Commission presented its 20th anniversary commem-
orative CLE. With more than 100 bench and bar mem-
bers in attendance at a grand luncheon, the following
topic was addressed: “20 Years of Professionalism:
Raising the Bar on Lawyer Conduct.” To share the
Commission’s history and reflect on its effects over two
decades, American Bar Association President W.
Thomas “Tommy” Wells Jr. joined Commission
founders Harold G. Clarke, retired Supreme Court jus-

by Avarita L. Hanson

(Left to right) Hulett “Bucky " Askew and Justice Harold Clarke respond
to questions during the 20th Anniversary commemorative CLE.

tice, and A. James Elliott, Emory Law School associate
dean, along with past and present executive directors
of the Commission, Hulett “Bucky” Askew, Sally
Evans Lockwood and Avarita Hanson.

Founders of the Commission included the late
Supreme Court of Georgia Justice Charles Weltner and
former Emory University President James Laney, two
extraordinary men who were both philosophers and
theologians, joined by Justices Thomas O. Marshall and
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Harold Clarke, and past State Bar
President A. James Elliott. Justice
Weltner is credited with being the
philosopher and moral authority
behind the Commission’s creation.
As related by Askew, Justice
Weltner would say, “The law is
always the servant, but the client’s
not the master.” As Askew
explains, “You are responsible to
your client, but you have other
duties as well.”

The primary purpose for the
Commission was to address the
then growing concerns with the
increase in incivil approaches to the
practice of law within the stresses
of the recessionary economic cli-
mate of the late 1980s. According to
Justice Clarke, the founders decid-
ed that the Commission “ought to
be a product of the Supreme Court,
and that it needs to be institutional-
ized.” Was that a good decision? It
was, according to ABA President
Wells who said, “I can’t tell you
how important it is to have the
leadership of the Supreme Court of
the state establishing a commission
on professionalism. Whatever
lawyers do, they usually listen to
judges. And they certainly listen to
the highest court of your state.”

The first act of the Commission
was to write and adopt a statement
of professionalism rules, standards
and aspirational goals. The next act
was to hire the first executive direc-
tor, Hulett “Bucky” Askew, and it
then added assistant director Sally
Evans Lockwood who went on to
serve as executive director for 16
years. Working with ICLE, they
shaped professionalism CLE pro-
grams to meet the newly-mandat-
ed requirement effective January
1990: that all active Georgia attor-
neys annually earn one CLE credit
in professionalism, along with the
required one credit in ethics.
Lockwood said, “At the point at
which I came, we really needed to
put flesh on that institutional
framework that was created. We
had to figure out how we were
going to make the Commission a
resource, a support and a catalyst
for the lawyers and judges of

Atlanta’s John Marshall Law School Presents
“Diversity and Professionalism” CLE

Atlanta’s John Marshall Law School held its CLE to celebrate the
Commission’s anniversary in March. “Excellence Against the Odds: A
Retrospective Dialogue on Professionalism and Diversity” explored
many issues of diversity and professionalism in Georgia. Presenters
included Prof. Melinda Marbes and Court of Appeals of Georgia Judge
Herbert Phipps. Other participants included Atlanta attorneys Patrise
Perkins-Hooker, Sonja Natasha Brown and Harold Franklin Jr. The law
school honored its graduate, Louise Thornton Hornsby, presently the
oldest living female African-American attorney in Georgia. After the
presentation by her daughter Avis Hornsby, also an attorney, Hornsby
recanted her experiences of studying, learning and practicing law
throughout Georgia since 1966. The law school also honored noted
civil rights attorney Donald L. Hollowell, for whom its chapter of the Phi
Alpha Delta Fraternity is named and heard from Hollowell’s widow,

Louise Thornton Hollowell.

UPCOMING ANNIVERSARY EVENT
Service Juris Day—Lawyers Serving the Community

To culminate the activities during this Bar year, the Commission will
partner with the Lawyers Foundation of Georgia, the Young Lawyers
Division and numerous law firms and bar associations on Service Juris
Day, Saturday, June 25. Hands On Atlanta will coordinate a service proj-
ect at which we expect more than 1,000 volunteers. To participate or for
more information, contact Lauren Larmer Barrett at Ifg lauren@
bellsouth.net, 404-659-6847, Lawyers Foundation of Georgia, 104
Marietta St. NW, Suite 610, Atlanta, GA 30303.

Georgia. We also had to figure out
how to communicate what this
new role would be.”

Did the Commission meet its
challenges? During the roundtable
discussion, participants explored
the impact of the Commission in its
20-year existence. The first chal-
lenge was to provide professional-
ism CLE program approval, after
ICLE did so for the first 18
months after the professionalism
CLE requirement was adopted.
Lockwood admitted that she
assumed an “old schoolmarm”
posture and seriously performed
her duties in shaping the content
and form of professionalism
CLE programming. She said,
“Professionalism CLE is supposed
to provide a forum where lawyers
and judges can discuss and explore
professionalism issues in contem-
porary legal practice and go away

with some way of addressing the
challenges.” In the early 1990s,
after ICLE helped to conduct con-
vocations on professionalism and
town hall meetings were held
around the state, Lockwood said,
“The resounding two concerns that
came back from those meetings
were lack of civility and the eco-
nomic pressures of law practice.”
As a result, in 1993, the State Bar
established the Law Practice
Management Program and then
State Bar President Paul Kilpatrick
encouraged the initial professional-
ism orientation programs in the
Georgia law schools.

What was the starting point
from which the impact of the
Commission on professionalism in
the Georgia bench and bar can be
measured? “One mistake we made
back at the beginning of this is that
we didn’t do some sort of survey or
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(Left to right) Patrise Perkins-Hooker and former Atlanta Bar President W. Seaborn Jones during the
historic roundtable CLE.

establish a benchmark of what atti-
tudes were, what the culture was
like, or what was happening in the
practice in 1990,” said Askew, the
first director of the Commission.
“As we moved along, we didn’t
have anything we could measure
and say, ‘Has this had an effect?
Has there been a change? Are atti-
tudes different now?”” Yet, as the
first Commission on professional-
ism, there was simply “no tem-
plate. There was no other commis-
sion in the country, much less a
staffed commission,” Askew
added. Thus, some legal pundits
might say there has been little or no
change, while others could say
there have been changes in some
areas, and most would agree that
challenges still exist and there are
new challenges to meet.

Federal Judge Willis Hunt, for-
mer Supreme Court of Georgia
chief justice, sees the issue from his
position on the bench. He said,
“Lawyers are generally most civil
and professional individuals when
they’re in front of the court and in
front of juries. The problems lie in
everything that leads to the court-
room.” To Hunt, professionalism is
important. He said, “I think the
character of lawyers comes out

when they’re dealing behind the
scenes with other lawyers.”
Former Atlanta Bar Association
President W. Seaborn Jones said,
“If you look at public complaints
about lawyers, civility really isn’t
on their list. Their complaints
about lawyers are mostly in the
integrity category. Lawyers will
make misrepresentations not just
to you and the other lawyers, but to
the court.” Emory Law School
Assistant Dean A. James Elliott
agreed and added two points. First,
the Commission and the Bar need
to look seriously at what the public
perceives in terms of lawyers’
integrity and self-interest and
whether there are other profession-
alism issues that need to be
addressed. Second, Elliott said that
considering the Carnegie Report on
legal education’s views that law
schools do not adequately teach
legal skills and values, the
Commission and Bar need to
encourage and assist legal educa-
tion “so that when those students
leave, their moral compass they
arrived with has been strengthened
during those three years they
spend at our law schools.”
Lockwood said there are areas to
be addressed by the Commission,

as other new challenges are pre-
sented, such as multi-jurisdictional
and international practice issues.

There are many successes, how-
ever, that the Commission has
achieved in its brief 20 years.
Current Executive Director Avarita
Hanson, who has served for three
years, states that there is surely a
“heightened awareness” of profes-
sionalism —through the thousands
of lives touched by the numerous
and varied Commission programs
and those spawned through
its actions, such as the
Law School Orientation, Diversity,
Consumer Assistance, Law
Practice Management and
Transition Into Law Practice pro-
grams. Hanson says that most of
Georgia’s bench, bar and even law
students are aware of the four pil-
lars of professionalism as cap-
sulized by former Chief Justice
Robert Benham: (1) competence; (2)
civility; (3) community and public
service; and (4) pro bono service
and ensuring access to justice.

Lockwood agreed, “In Georgia,
the word “professionalism” has car-
ried a lot of meaning and you don’t
have to spend a lot of time in
explaining that. If you want to be an
honorable practitioner in Georgia,
you want to be associated with pro-
fessionalism activities.” Lockwood
added that “awareness has been
achieved to the extent that money
has flowed to this effort.” She
explains, “A federal judge in the
Middle District of Georgia, Judge
Hugh Lawson, in a consent settle-
ment directed that millions of dol-
lars would be devoted to profes-
sionalism, $2.5 million to each of the
then ABA law schools in Georgia to
endow chairs in Ethics and
Professionalism.” Endowing chairs
for professorships and annual sym-
posia on ethics and professionalism,
these funds help address what had
been a somewhat neglected area in
the law school curriculum.

Today there is perhaps a better
understanding that professionalism
is more than civility, although that is
a component of it and was part of
the impetus for creating the
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Commission. ABA President Wells
agreed, as illustrated in his com-
ment: “Lord knows that we in the
South are probably more adept at
insulting someone while we are
doing it very civilly. I mean if you
begin a sentence with ‘bless his
heart,” you can say just about any-
thing after that and it's perfectly
civil, but perhaps not very profes-
sional.” Wells reminds lawyers that
“you have to remember that the law
is not a trade, it is a profession.
Indeed it is referred to here in the
South as a calling. We are called to
the bar. If you think about that for a
second, the only other profession
that is referred to as a calling is the
clergy. So, while clergymen minister
in the realm of the spirit, we have to
minister in the realm of justice.”
Hanson said that the ABA sends
people to the Commission for
resources on professionalism
issues. Even other countries, like
Canada, where she was invited to
address professionalism, are look-
ing to Georgia for guidance and

assistance. Wells agreed, saying the
Georgia Commission “really has
been the model.” After Georgia
started its commission, Wells
noted, the ABA added “a
Consortium on  Professional
Initiatives that’s hosted at the
ABA Center on Professional
Responsibility which is a great
organization that deals not only
with professionalism issues but
also with ethics issues.”

Yes, after 20 years of the Chief
Justice’s Commission on
Professionalism, some areas have
seen change; there has been little or
no change in other areas; and cer-
tainly, current challenges still exist
while new challenges are awaiting
on the horizon.

Commission Founder Justice
Clarke concluded the CLE and
summed it up most aptly. “Ethics is
a standard required of all lawyers,
when on the other hand profession-
alism is a standard expected of all
lawyers,” he said. “Until you
embed that idea of what's expected

of you, that’s when you really get to
the point of accomplishing some-
thing. Who's expecting us?
Everyone is expecting us. That’s
what really counts. You don’t try to
do it by advertising. Do it by action.
Do it by conduct and make a differ-
ence so that folks look around and
say, ‘Lawyers are the people that
help people, and not the people
who hurt people.””

The measure of the effectiveness
of the Commission may ultimately
rest in the actions, character and
demeanor of every Georgia lawyer.
There is still work to be done.
Georgia has the committed and
capable bench and bar to continue
to lead the professionalism move-
ment. We are still at work. @

Avarita L. Hanson is
the executive director
of the Chief Justice's
Commission on
Professionalism and
can be reached at
Ahanson@cjcpga.org.
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In Memoriam

he Lawyers Foundation of Georgia Inc. sponsors activities to promote charitable, scientific

and educational purposes for the public, law students and lawyers. Memorial contribu-

tions may be sent to the Lawyers Foundation of Georgia Inc., 104 Marietta St. NW, Suite
630, Atlanta, GA 30303, stating in whose memory they are made. The Foundation will notify the
tamily of the deceased of the gift and the name of the donor. Contributions are tax deductible.

Richard D. Allen Jr.
Tallapoosa, Ga.

Mercer University School of Law

(1974)
Admitted 1974
Died March 2009

Colquitt P. Brackett Jr.
Pigeon Forge, Tenn.
University of Georgia School
of Law (1973)

Admitted 1973

Died January 2009

Marie Elizabeth Bruce
Athens, Ga.

University of Georgia School
of Law (1998)

Admitted 1998

Died April 2009

Quillian L. Bryant Jr.
Louisville, Ga.

University of Georgia School
of Law (1956)

Admitted 1957

Died March 2009

James C. Carr Jr.
Atlanta, Ga.

Emory University School of Law

(1968)
Admitted 1971
Died March 2009

Charlotte A. Hayes
Covington, La.

Loyola University School of Law

(1976)
Admitted 1995
Died March 2009

Grady W. Henry

Jesup, Ga.

Atlanta’s John Marshall Law
School (1978)

Admitted 1978

Died September 2008

Daniel Blake Hodgson
Atlanta, Ga.

University of Georgia School
of Law (1948)

Admitted 1948

Died March 2009

Christa Kearney

Atlanta, Ga.

South Texas College of Law (1994)
Admitted 1995

Died March 2009

C. Stephen Malone

Panama City Beach, Fla.

Emory University School of Law
(1973)

Admitted 1973

Died October 2008

C. Cloud Morgan

Macon, Ga.

Mercer University School of Law
(1948)

Admitted 1947

Died March 2009

Pamela Richards-Greenway
Warner Robins, Ga.

Ohio Northern University College
of Law (1975)

Admitted 1975

Died March 2009

Kellen Rogers Sabot

Roswell, Ga.

Loyola University School of Law
(1979)

Admitted 1980

Died March 2009

Dan Lamar Smith

Las Vegas, Nev.

Woodrow Wilson College of Law
(1977)

Admitted 1977

Died February 2009

Frank Swift

Atlanta, Ga.

University of Georgia School
of Law (1935)

Admitted 1935

Died March 2009

Mary Pauline Womack

Atlanta, Ga.

Woodrow Wilson College of Law
(1984)

Admitted 1988

Died March 2009

J. W. Yarbrough
Chatsworth, Ga.

Atlanta Law School (1957)
Admitted 1959

Died January 2009

Hon. C. Cloud
| Morgan, died in
March 2009. Cloud
was born in Kentucky
in 1917 and had been
a resident of Bibb
County since September 1937
when he entered the freshman
class at Mercer University.
Morgan graduated with his class
in 1941 with a Bachelor of Arts
degree. In September of that
year, he entered the freshman
class at Mercer’s School of Law.
Following the attack on Pearl
Harbor three months later, Morgan
enlisted in the U.S. Naval Reserves
and was assigned to duty as Navy
liaison in the Army Aircraft
Warning Center in Charleston, S.C.
In August 1942, he was commis-
sioned as ensign in the U.S. Naval
Reserves and assigned to duty as
the security officer of the Executive
Office of the Secretary of the Navy
in Washington, D.C. In March
1943, Morgan was ordered to
report to the commander of the
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Southwest Pacific Service Forces,
who was then located in Sidney,
Australia. From there he was
assigned to a U.S. Navy small ship
repair base at Cairns, Australia,
where he met his future wife, Joyce.
They were married in August 1944.
That December, Morgan was
ordered to join the staff of the com-
mander of the 7th Fleet as a public
information officer. He was in sev-
eral combat operations, including
the invasion of Luzon in the
Philippine Islands.

Morgan was discharged from
the Navy in 1945, and re-entered
Mercer Law School in January
1946, graduating cum laude in 1948.
While still a student in 1947, he was
admitted to the State Bar of
Georgia and opened an office for
the private practice of law in the
old First National Bank building.
Morgan continued to practice law
in Macon for 19 years.

In 1953, he was elected city attor-
ney by the mayor and council of

s

the city of Macon, which was then
a part-time position; he served in
this capacity for six years. In 1966,
Morgan won election as a superior
court judge of the Macon Judicial
Circuit, a position he held until he
retired in 1990. After retirement,
Morgan received a lifetime
appointment as a senior superior
court judge of Georgia. In 1974, he
was appointed by Gov. Jimmy
Carter to serve as chairman of the
Courts Section of the Georgia
Commission on Criminal Justice
Standards and Goals. In 1993,
Morgan received the Meritorious
Service Award from Mercer
University Walter F. George School
of Law.

Morgan was a member and for-
mer president of the Council of
Superior Court Judges of Georgia
and was a former member of the
Judicial Council of Georgia. He
was a member of the Macon Bar
Association, the State Bar of
Georgia and a former member of

LAWYERS’ MALPRACTICE INSURANCE
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the American Bar Association. In
the late 1950s, Morgan served as an
assistant coach for the Ocmulgee
Little League baseball teams and
he also served in many capacities
with the Boy Scouts of America.
Morgan was a member of the
Kappa Sigma Social Fraternity,
Blue Key Honor Fraternity and Phi
Alpha Delta Law Fraternity, where
he served as justice of the chapter
and two terms as an officer of the
fraternity’s national organization.
He also served two terms as a
trustee of Mercer University and
had been a member of the
President’s Council. He was a
member and inactive deacon of the
First Baptist Church in Macon and
a former member, deacon, Sunday
school teacher, superintendent of
the adult department of the Sunday
school and president of the Men's
Brotherhood of the Tattnall Square
Baptist Church. Morgan was also a
32nd degree mason and a member
of the Exchange Club of Macon. @

coverages and provide risk management solutions. We are a leading professional
liability agency with many insurance products that should be of interest to your
organization. We understand the needs of law firms. This understanding comes from
serving professionals for more than 50 years, and is reflected in the quality carriers we

represent and services we provide.
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Book Reviews

Non-fiction and Fiction
Summer Reads

LEADINGEXPERTS REEXAMINE THE CLASSIC ARTICLE

“THE AIMS OF THE CRIMINAL TAW™

In the Name of Justice: Leading
Experts Reexamine the Classic Article
“The Aims of the Criminal Law"”

edited by Timothy Lynch, Cato Institute,
200 pages

reviewed by Stephen A. Shea

Imost 15 years have passed since authorities

discovered the bloody bodies of Nicole

Brown Simpson and Ron Goldman, victims
of violent stabbings. Well over 10 years have passed since
a California jury acquitted O.]. Simpson of their double
homicide. And nearly a decade has passed since a civil
jury returned a verdict against Simpson in the civil
wrongful death case, based on essentially the same facts.

Yet some of the issues raised by this extremely well-
publicized example remain: Why are there varying
aims, processes and guarantees in the criminal and civil
justice systems? Does it, or should it even, say some-
thing different that O.J. Simpson was innocent in the
eyes of criminal law and liable in the civil arena?
Criminal and civil systems have different burdens of
proof, true, and racial divisions may continue to impact
individual answers to these questions, but one can still
pull back only a tiny bit and see some of the questions
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that motivated Timothy Lynch of
the Cato Institute to collect the
essays for this book. What exactly
does it mean to say that somebody
is a criminal? Why should we care?

Lynch’s collection sets out to exam-
ine the gap between the civil and the
criminal systems by using a classic
article from the middle of the last cen-
tury as its overarching focus and unit-
ing theme. Then, more than a legal
generation ago, budding lawyers fed
on an intellectual diet of the likes of
Professor Henry Hart. Hart, who
taught at Harvard Law School, was a
preeminent legal scholar of his time,
and his influence lives still.

Among the mimeographed
handouts that Hart chose to publish
was an essay titled, The Aims of the
Criminal Law.! This essay, first pub-
lished in 1958 for distribution out-
side of his classes, discussed the end
goals of the criminal justice system
from various perspectives, includ-
ing constitution makers, legislators,
police, courts and prosecuting attor-
neys. He argues that there is one
vitally important reason why we
should all care about what makes
the criminal justice system unique:
Marking someone as a criminal is a
special brand of community con-
demnation. Thus, society must exer-
cise caution and sound judgment in
what it chooses to criminalize
because otherwise both the stigma
of the brand and the legitimacy of
the legal system are diminished.
Hart’s article goes on to explicate,
analyze and bolster this assertion.

First, Lynch reproduces the article
as it originally appeared in Law and
Contemporary Problems. This oper-
ates as either a refresher or an intro-
duction, depending on your famil-
iarity with Hart's work (being a
recent law school graduate, I admit
that this was my first reading of the
classic article). Then, the reader is
treated to a total of eight essays that
all relate to Hart’s essay. Written by
such eminent contemporary legal
scholars as Richard Posner and Alex
Kozinski, each of the essays is the
individual author’s effort to shake
the dust off of Hart’s article, trot out
his analyses, hold them up to the

light of modern day, and critique,
update or praise the premises as the
author sees fit. If the test of a classic
is how well it stands up to the
passage of time, how has his
article fared?

A challenge in editing any anthol-
ogy, but especially one concerned
with matters of legal philosophy, is
being cohesive without being single-
note. The latter would be as interest-
ing as California chardonnays once
were—appealing to the unsophisti-
cated and already converted, but
lacking complexity or depth. To be
sure, Lynch’s book faces particularly
tough choices in this regard because
the entire work is so thematically
unified around the one article and
because he himself has outspoken
ideological views, even clearer due to
his affiliation with the Cato Institute.
An important consideration in
assessing the quality of his work is
thus whether a variety of voices are
included. Otherwise, like any sym-
posium, it runs the risk of being pre-
dictable and repetitive; the reader
would need only to read the title of
the article to divine its content and
viewpoint. When reading a collection
of scholarly essays, unity of voice
would all too often equal monotony,
a flat and uninteresting result.

Fortunately, Lynch has done a
nice job of including viewpoints that
criticize his own, and some that even
criticize Hart’s article as well, all the
more impressive given the venera-
tion that many still hold for that
name. If a disadvantage in assem-
bling a scholarly symposium is that
the subject matter may be dry and
abstract to those outside the fold, a
great advantage is that the inclusion
of different authors can allow for a
possibly infinite variety in view-
point, tone and writing style, which
is the stuff of debate and stimulation.

The articles that Lynch collected
and edited make a great represen-
tation of arguments that clash
with, interweave over, contest
and ultimately complement each
other. While Hart's article has quite
a dry tone and convoluted struc-
ture, and Lynch had no choice in
allowing that to remain if he was to

reproduce it as originally pub-
lished, the contemporary essays
display greater stylistic constraint
and are all readable, thorough and
interesting. The reader can tell that
the contributors enjoyed paying
their respects, and some of the arti-
cles elicit chuckles at turns. If you
enjoy criminal law philosophy, you
will surely enjoy this work. But
even if you are devoted wholly to
civil matters, you should enjoy the
varied writing styles, the ample
food for thought and the debate
that keeps a lawyer’s mind alive.

Ultimately, both the blessing and
the curse of a legal philosophy
anthology are that more questions
are raised than answered. Lynch’s
book is no different in this regard,
but that is a hallmark of success for
the mission that he set out to
accomplish—to stimulate debate
and to present viewpoints, includ-
ing his own but accommodating
criticisms. The criminal justice sys-
tem, and indeed the entire legal
system, is the better for being
reminded that lawyers work within
a framework that encourages ongo-
ing and vital support for the rule of
law, all in the name of justice.

Stephen A. Shea is a
2007 cum laude grad-
uate from the
University of Georgia
School of Law. During
law school, he compet-
ed on moot court, edited for the
Journal of Intellectual Property
Law, served as vice president of
the American Constitution Society
and was awarded the Tara Baker
Memorial Scholarship. Now, he
enjoys reading biographies, doing
pro bono litigation for civil rights,
cooking, and playing with his dog,
Apollo. Shea is a member of the
State Bar of Georgia and can be
reached at SAShea@gmail.com.

Endnote

1. Henry M. Hart, Jr., The Aims of the
Criminal Law, 23 LAW & CONTEMP.
Pross. 401 (1958).
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The Activist: John
Marshall, Marbury v.
Madison, and the Myth
of Judicial Review

by Lawrence Goldstone,
Walker & Company,
304 pages

reviewed by John C. Bush

As the confirmation hear-

ings for [U.S. Supreme
Court nominee I
approach, Lawrence

Goldstone’s The Activist:
John Marshall, Marbury v.
Madison, and the Myth of
Judicial Review presents a
timely examination of the
Court’s development. Along
the way, Goldstone treats
the book’s titular character,
John Marshall, as one player
in a larger cast from which
the Court’s most powerful
tool —judicial review —
eventually emerges.

Goldstone examines the
judiciary through a political
lens, in which the Court’s
very existence is often in
question.  During  the
Constitutional Convention,
delegates debated whether
a distinct federal court sys-
tem was even necessary.
Anti-Federalists noted that
each state already had its
own court system in place,
and some viewed potential-
ly inconsistent application
of federal law through
those systems as a positive rein-
forcement of state sovereignty.
The concept of judicial review —
that courts have power to invali-
date actions of the legislative and
executive branches —went almost
entirely unmentioned at the con-
vention and was only mentioned
briefly afterward in the Federalist
Papers. Overall, concerns about
the judiciary were secondary to
more pressing ratification issues,
and therefore, Article III left much
of the judiciary’s structure and
authority to Congress.

Once the Constitution was rat-
ified, nominating justices to the
Supreme Court necessitated
more immediate political consid-
erations. Many revolutionary-era
figures lobbied to be chief justice,
but George Washington,
Goldstone writes, needed some-
one who would help enforce the
Treaty of Paris that had ended

e

the Revolutionary War, particu-
larly the treaty’s provisions that
required American debtors to
repay their British creditors.
Washington ultimately chose
John Jay, Goldstone argues,
because Jay’s experience as a
diplomat provided reassurance
that the Federalist position on the
treaty would be enforced.

The political allure of the
Supreme Court, however, would
fall dramatically over the next
decade. Some nominees even
refused President John Adams’s

appointments. The job was a diffi-
cult one with few rewards.
Justices faced difficult travel by
horseback  throughout their
assigned circuits, and legislation
somewhat marginalized the Court
to clerical duties. Meanwhile, the
supposed security of lifetime
appointment was tenuous, given
the belief that justices could be
impeached upon power
changes in Congress.

The first such power
change occurred in 1801,
when Thomas Jefferson’s

Republicans displaced
Federalists from the presi-
dency and  Congress.

Federalists were left in con-
trol of only the Supreme
Court, and that control
seemed short-lived.
Goldstone presents John
Marshall as an able
Federalist politician and
administrator who became
chief justice with two com-
peting priorities: to promote
Federalist policies and to
avoid overreaching that
would prompt his impeach-
ment. Goldstone identifies a
series of decisions in which
Marshall balanced these
competing interests by
asserting a general legal
principle consistent with
Federalist views of the
Constitution while ultimate-
ly ruling in favor of the
Republican-leaning side.
Goldstone interprets
Marbury v. Madison? as the
ultimate political balancing act
that would have far-reaching
effects. To rule in favor of the
Federalist claimant seeking
redress against the Republican
administration would risk retalia-
tion by that administration,
including Marshall’s impeach-
ment. Conversely, ruling for the
administration, which was active-
ly undoing Federalist policies,
would further marginalize the
remaining Federalist and
Supreme Court power. The
Marshall Court navigated these
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obstacles by asserting the Court’s
power to review Republican leg-
islative and executive acts while,
on questionable intellectual
grounds, denying the Federalist
claimant’s suit. From that point
forward, the Court would assert
the power to invalidate actions by
the other two branches, and this
authority would elevate the Court

to prestige that it had not
previously held.
Goldstone concludes that

Marshall “was more than willing
to subordinate law to politics.
But rarely if ever did he subordi-
nate politics to the law.”
Goldstone argues that the judi-
cial branch, in carefully asserting
Federalist principles, was as
political as the executive or the
legislative  branches during
Marshall’s time, and that, fur-
ther, politics still envelop the
Court. Nonetheless, Goldstone
does not argue that the Court’s

use of judicial review is mis-
placed or inappropriate. Instead,
he sees it as a power somewhat
envisioned by the founders but
that the founders would have
provided greater checks and bal-
ances to its modern application.

Although interesting, Gold-
stone’s book occasionally lacks
cohesion and focus. For instance,
Goldstone presents non-judicial
issues that the Constitutional
Convention debated to provide
historical context, but his exces-
sive discussion of them often
overshadows the judiciary as the
book’s focus. Similarly, this
broad background discussion
makes Marshall more of an
important recurring character
than the titular focus. Ironically,
this tack also reinforces the judi-
ciary’s relatively minor role at
the country’s founding.

As Washington, D.C., prepares
for confirmation hearings on a new

coverage in the US.
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justice, Goldstone’s book reminds
us how much has changed since
figures turned down presidential
appointments to the Supreme
Court and why groups will now
spend millions of dollars to influ-
ence those hearings.

John C. Bush is an
associate at Bryan
Cave Powell Goldstein,
where his practice
focuses on technology
and intellectual prop-
erty issues. He received his under-
graduate degree from Duke
University and his law degree
from Vanderbilt University. Bush is
a member of the Georgia Bar
Journal Editorial Board.

Endnotes
1. Alternatively: “David Souter’s
replacement”

2. 5U.S. (1 Cranch) 137 (1803).
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The Associate

by John Grisham,
Doubleday, 384 pages

reviewed by Seth Jason Sabbath

The Associate by John Grisham
examines the choices that a first-year
associate makes between right and
wrong while working at a distin-
guished law firm in New York City.
The twist is that he is being black-
mailed by a very powerful force into
making the wrong choices.

The associate is Kyle McAvoy.
His father is a small-town lawyer,
and Kyle grew up working in his
office, helping out. Kyle’s father is
an honest, decent man and stands
as a symbol of what a lawyer
should be and what Kyle aspires
to be.

Kyle graduated high school with
honors, where he was a star athlete
and an Eagle Scout. He then attend-
ed Duquesne University on a bas-
ketball scholarship. At Duquesne,
he also graduated with honors, was
a member of a number of student
organizations and was president of
a fraternity.

After college, Kyle was accepted
into Yale Law School where he held
the prestigious job of editor-in-chief
of the Yale Law Journal. He had a
wonderful girlfriend and was well-
respected by his classmates and
teachers. His life was going exactly
as planned —that is, until he was
visited by a ghost from his past.

While in college Kyle was
involved in an alleged incident at a
fraternity party. He and several
of his fraternity brothers were
accused of the rape of a fellow stu-
dent, Elaine Keenan. To complicate
matters, there had always been a
rumor that someone had taken a
video of the alleged rape, showing
two of Kyle’s fraternity brothers
with Elaine while Kyle himself was
passed out in the room. Kyle
remembers very little from the
night of the alleged rape and does
not know whether an actual video
of the incident exists.

The Pittsburgh Police
Department investigated the

alleged crime. It was discovered
that Elaine was known as a wild

child and a “groupie” who had
spent a lot of time at Kyle’s frater-
nity house sleeping with many of
the brothers. She was determined
to be an unreliable witness, and the
alleged video was never found.
The Pittsburgh Police eventually
ended their investigation, and no
charges were filed. At the time,
Kyle and his fraternity brothers
believed that the whole situation
was behind them, forever to be
buried in the past.

About to graduate from Yale,
Kyle is deciding whether to take a
public service job with Piedmont
Legal Aid, his preferred choice, or a
private-sector job with the law firm
of Scully & Pershing, where he
would be working for corporate
clients and earning $200,000 a year,
when he is approached by several
men claiming to be FBI agents.

The agents have a copy of the
missing video, confirming the
events of that evening. The agents
tell Kyle that although he was not a
perpetrator, he could still be
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charged as an accessory to rape.
Kyle sees his future disintegrate
before his own eyes.

The story takes yet another
unexpected turn when Kyle learns
that the men harassing him are not
agents; they are job recruiters,
hired to ensure he takes the job at
Scully & Pershing. If he refuses, the
video will find its way to the
police. Kyle sees no way out, so he
takes the job, disappointing his
family, friends and teachers, none
of whom know that he has been
blackmailed. Even more important,
he disappoints himself.

After taking the job at Scully &
Pershing, Kyle is asked to steal
privileged information regarding a
pending lawsuit that is gearing up
for trial. The lawsuit involves two
powerful defense contract firms
that are in competition with each
other. The opposing firms are also
in competition with each other.
Billions of dollars are at stake. Both
contract firms and both law firms
will do anything to win. As Kyle
finds out, they are willing to cheat,
steal and even kill.

Kyle was chosen by the agents
because he is a very intelligent
and personable young man who
has the ability to quickly interject
himself deep into the case. He
begins as a first-year associate
with little access to information,
but earns the partners’ trust and is

given more responsibility and
therefore more access to the
sensitive information.

As Kyle becomes more and
more involved in the pending law-
suit, he begins to examine himself
as he is forced to make difficult
ethical decisions. On the one hand,
he understands that what he is
doing is wrong; on the other hand,
he feels that he has no choice, as
his life can be forever changed by
his blackmailers.

Grisham, a former attorney,
does a superb job of illustrating
not only Kyle’s inner struggle, but
also the struggle that all attorneys
go through when their job
requires them to make tough ethi-
cal decisions, whether large or
small. As always, Grisham’s writ-
ing style is easy to read, and the
book takes some very interesting
plot turns. The Associate can be
summed up as a classic Grisham
legal thriller. (G5}

Seth Jason Sabbath is
an associate who prac-
tices primarily in the
workers’ compensation
section at Constangy,
Brooks & Smith. He
attended college at the University
of the South in Sewanee, Tenn.,
and law school at Mercer
University in Macon.

SONALD L sEcet o T J
(678) 986-9600
dimbordino@earthlink.net

www.ImbordinoPolygraph.com

Earn up to 6 CLE credits for
authoring legal articles and
having them published.

Submit articles to:
Donald P Boyle Jr.
Georgia Bar Journal
104 Marietta St. NW, Suite 100
Atlanta, GA 30303
Contact sarahc@gabar.org for
more information or visit the Bar’s
website, www.gabar.org.

Update Your

Member Information

Keep your information up-to-date with the Bar's

membership department. Please check your

information using the Bar's Online Membership

Directory. Member information can be updated 24

hours a day by visiting

www.gabar.org/member_essentials/address_change/.
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CLE Calendar

JUN 2 Lorman Education Services JUL 15 NBI, Inc.
Economic Nexus Standards in State Handling Divorce Cases from Start
Taxation to Finish
Atlanta, Ga. Atlanta, Ga.
1.5 CLE Hours 6 CLE Hours
JUN 9 NBI, Inc. JUL 15 The Seminar Group
Attorneys Guide to Commercial Evictions Construction Defects
Atlanta, Ga. Atlanta, Ga.
6 CLE Hours 6 CLE Hours
JUN 23 NBI, Inc. JUL 21 NBI, Inc.
Limited Liability Companies Advanced Collection Strategies
Atlanta, Ga. Atlanta, Ga.
6.7 CLE Hours 5 CLE Hours
JUN 23 Ali-Aba JUL 29 Lorman Education Services
Issues in Nonprofit Governance Construction Lien Law
Atlanta, Ga. Atlanta, Ga.
6.5 CLE Hours 6.7 CLE Hours
JUN 24 NBI, Inc. JUL 16-18 ICLE
Types of Damages — Overview and Fiduciary Law Institute
Update St. Simons Island, Ga.
Atlanta, Ga. See www.iclega.org for location
1.5 CLE Hours 12 CLE Hours
JUN 24 Practicing Law Institute AUG 5-6 ICLE
Audit Committee Workshop 2009 Real Property Law Institute — Replay
Atlanta, Ga. Atlanta, Ga.
6 CLE Hours See www.iclega.org for location
12 CLE Hours
JUN 25-28  ICLE
Georgia Trial Skills Clinic AUG 7-8 ICLE
Athens, Ga. Environmental Law Summer Seminar
See www.iclega.org for location St. Simons Island, Ga.
24 CLE Hours See www.iclega.org for location
8 CLE Hours
JUN 26-27 ICLE
Southeastern Admiralty Law Institute AUG 12 Lorman Education Services
New Orleans, La. Medical Records Law
See www.iclega.org for location Savannah, Ga.
9 CLE Hours 6 CLE Hours
Note: To verify a course that you do not see listed, please call the CLE Department at
404-527-8710. Also, ICLE seminars only list total CLE hours. For a breakdown, call 800-422-0893.
86 Georgia Bar Journal



AUG 17 NBI, Inc.
Estate Planning and Recovery AUG 20 ICLE
for Elderly Clients Nuts & Bolts of Family Law
Atlanta, Ga. Savannah, Ga.
6 CLE Hours See www.iclega.org for location
6 CLE Hours
AUG 20 ICLE
Contract Litigation AUG 20 NBI, Inc.
Atlanta, Ga. Mixed-Use Development from A to Z
See www.iclega.org for location Atlanta, Ga.
6 CLE Hours 5 CLE Hours

Last Call to Nominate
For 2010 Georgia Super Lawyers!

Visit my.superlawyers.com

by August 13, 2009

+ Make sure we have updated information
on your practice

+ Nominate your peers

+ Provide feedback on our list, our selection
process or whatever is on your mind

Suer Ly
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Notices

Notice of Filing Formal
Advisory Opinion in Supreme Court

Second Publication of Proposed
Formal Advisory Opinion Request No. 06-R1
Hereinafter known as
“Formal Advisory Opinion No. 09-1”

Members of the State Bar of Georgia are hereby
NOTIFIED that the Formal Advisory Opinion Board
has issued the following Formal Advisory Opinion,
pursuant to the provisions of Rule 4-403(d) of Chapter
4 of the Rules and Regulations of the State Bar of
Georgia approved by order of the Supreme Court of
Georgia on May 1, 2002. This opinion will be filed with
the Supreme Court of Georgia on or after June 15, 2009.

Rule 4-403(d) states that within 20 days of the filing of
the Formal Advisory Opinion or the date the publication
is mailed to the members of the Bar, whichever is later,
only the State Bar of Georgia or the person who request-
ed the opinion may file a petition for discretionary
review thereof with the Supreme Court of Georgia. The
petition shall designate the Formal Advisory Opinion
sought to be reviewed and shall concisely state the man-
ner in which the petitioner is aggrieved. If the Supreme
Court grants the petition for discretionary review or
decides to review the opinion on its own motion, the
record shall consist of the comments received by the
Formal Advisory Opinion Board from members of the
Bar. The State Bar of Georgia and the person requesting
the opinion shall follow the briefing schedule set forth in
Supreme Court Rule 10, counting from the date of the
order granting review. A copy of the petition filed with
the Supreme Court of Georgia pursuant to Rule 4-403(d)
must be simultaneously served upon the Board through

the Office of the General Counsel of the State Bar or
Georgia. The final determination may be either by written
opinion or by order of the Supreme Court and shall state
whether the Formal Advisory Opinion is approved, mod-
ified, or disapproved, or shall provide for such other final
disposition as is appropriate.

In accordance with Rule 4-223(a) of the Rules and
Regulations of the State Bar of Georgia, any Formal
Advisory Opinion issued pursuant to Rule 4-403 which
is not thereafter disapproved by the Supreme Court of
Georgia shall be binding on the State Bar of Georgia,
the State Disciplinary Board, and the person who
requested the opinion, in any subsequent disciplinary
proceeding involving that person.

Pursuant to Rule 4-403(e) of Chapter 4 of the Rules
and Regulations of the State Bar of Georgia, if the
Supreme Court of Georgia declines to review the
Formal Advisory Opinion, it shall be binding only on
the State Bar of Georgia and the person who requested
the opinion, and not on the Supreme Court, which shall
treat the opinion as persuasive authority only. If the
Supreme Court grants review and disapproves the
opinion, it shall have absolutely no effect and shall not
constitute either persuasive or binding authority. If the
Supreme Court approves or modifies the opinion, it
shall be binding on all members of the State Bar and
shall be published in the official Georgia Court and Bar
Rules manual. The Supreme Court shall accord such
approved or modified opinion the same precedential
authority given to the regularly published judicial
opinions of the Court.

Second Publication of Formal
Advisory Opinion 09-1

STATE BAR OF GEORGIA

ISSUED BY THE FORMAL ADVISORY OPINION
BOARD

PURSUANT TO RULE 4-403 ON APRIL 3, 2009
FORMAL ADVISORY OPINION NO. 09-1

QUESTION PRESENTED:

Is it permissible for an attorney to compensate a lay
public relations or marketing organization to promote
the services of an attorney through the advertising

means listed in Rule 7.2 of the Georgia Rules of
Professional Conduct?

SUMMARY ANSWER:

Yes. An attorney may utilize a lay public relations or
marketing organization to promote the services of the
attorney through the advertising means listed in Rule
7.2 of the Georgia Rules of Professional Conduct if:

(1) The attorney pays a flat or fixed fee (unrelated
to the actual number of people who contact or hire
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the attorney and unrelated to a percentage of the
fee obtained for rendering legal services) for the
rights to receive communications from potential
clients generated by the marketing;

(2) The communication of the lay public relations
or marketing organization is not false, fraudulent,
deceptive or misleading;

(3) The fees paid by the attorney to the organiza-
tion are the usual and reasonable fees charged by
the organization; and

(4) The organization does not go beyond the min-
isterial function of placing callers in contact with
participating attorneys based upon the attorney’s
geographical location.

OPINION:

Rule 7.3(c) of the Georgia Rules of Professional
Conduct addresses the permitted role of lay public rela-
tions or marketing organization in promoting an attor-
ney’s services. The Rule provides in part:

(c) A lawyer shall not compensate or give anything
of value to a person or organization to recommend
or secure the lawyer’s employment by a client, or as
areward for having made a recommendation result-
ing in the lawyer’s employment by a client; except
that the lawyer may pay for public communications
permitted by Rule 7.1 and except as follows:

(4) A lawyer may pay the usual and reasonable
fees charged by a lay public relations or market-
ing organization provided the activities of such
organization on behalf of the lawyer are other-
wise in accordance with these Rules.

It is sometimes difficult for an attorney to discern the
line between payment for legal advertising that is per-
mitted under Rule 7.1 and payment for a referral that is
prohibited under Rule 7.3(c), especially in the context
of television and internet media. Rule 7.3 outlines the
exception for an attorney to advertise utilizing a lay
public relations or marketing organization; however,
the role of a lay public relations or marketing organiza-
tion is not defined by the Georgia Rules of Professional
Conduct. Group advertising such as provided by lay
public relations or marketing organizations has been
addressed by the American Bar Association and sever-
al states with regard to certain television group adver-
tising “800” numbers (e.g. “Injury Helpline”).

Opinion 2001-2 of the Supreme Court of Ohio’s
Board of Commissioners on Grievances and Discipline
draws the distinction between a payment for an adver-
tisement and a payment for a referral by analyzing the
services provided by the organization.

|deal for Attorneys:

Conference Rooms
With an Hourly Billing Rate.

A la Carte Offices & Conference Rooms
Complete Receptionist Services
Mediation and Deposition Rooms

Prestigious Business Address
Copy, Scan, Fax, Internet Access
Package Receipt
Notary and Witnessing
Private Locked Mailboxes

24-Hour Access to Offices

Intelligent Office

For more information or to schedule a tour

of our Roswell or Atlanta location,
call 678-353-3200 or visit www.ioatlanta.com.
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When an attorney pays an entity to perform only
the ministerial function of placing the attorney’s
name, address, phone number, fields of practice,
and biographical information into the view of the
public that is considered payment for an advertise-
ment, not payment for a referral, unless the context
suggests otherwise. When an attorney pays an enti-
ty for activities that go beyond the ministerial func-
tion of placing an attorney’s name, address, phone
number, fields of practice, and biographical infor-
mation into the view of the public, the attorney
may be paying for referral services.

The case of Alabama State Bar Assn. v. R.W. Lynch Co.,
Inc., 655 S. 2d 982, 984 (1995) is insightful, as it articu-
lates some of the distinct characteristics of group adver-
tising as compared to a referral service. Gleaning from
a 1989 report drafted by the American Bar Association
Standing Committee on Lawyer Referral and
Information Service, the Alabama Supreme Court
noted that group advertising commercials have several
distinct characteristics and they are as follows:

(1) The commercial expressly informs the public that
it is a paid advertisement for the listed attorneys;

(2) The calls are in no way screened by the answer-
ing service;

(3) The caller’s potential legal needs are not evalu-
ated in any way, shape or form;

(4) No representation is made to the caller regard-
ing an attorney’s experience or skill;

(5) A caller is forwarded to an attorney only on the
basis of the geographical area in which the caller
lives;

(6) The attorney is contractually obligated to pro-
vide a consultation to the caller who resides in the
attorney’s geographical area;

(7) The attorneys who pay for the advertisement
are the only persons who speak with the caller con-
cerning the caller’s legal situations; and

(8) The attorneys who participate in the advertis-
ing program pay a flat-rate fee for the advertising
which is unrelated to the number of calls or types of
calls that are forwarded to the attorney.

The 7.3(c)(4) “usual and reasonable fees” charged by
a lay public relations or marketing organization must be
unrelated to the number of calls actually submitted to

the attorney or fees generated in that the organization is
paid by the attorney for the right to receive all calls from
potential clients who live in a designated area.

Further, the lay public relation or marketing organi-
zation must not screen calls in an effort to make any
judgment or evaluation of the needs of the caller so that
all the organization does is perform the ministerial
function of providing the contact information to the
attorney and potential client.

Therefore payments for services that go beyond the
ministerial function would be improper unless the enti-
ty is a lawyer referral service pursuant to Rule 7.3(c) of
the Georgia Rules of Professional Conduct.
Additionally, payments to a lay public relations or mar-
keting organization based upon the actual number of
people who contact/hire the attorney or payments
based upon a percentage of the fee obtained from ren-
dering legal services are considered payment for a
referral and as such are prohibited.

Essentially, there is no real difference between a
lawyer placing an advertisement on a billboard, in a
phonebook or on television which lists the attorney’s
area of practice and contact information (as permitted
by Rules 7.1 and 7.2) from a lawyer using a marketing
organization to assist in the lawyer’s advertising effort;
however, the fees paid must not be dependent upon
the actual number of potential clients forwarded to the
attorney or fees generated and the organization must
have no discretion in sending potential clients to the
attorney which is generally based upon the geographi-
cal location of the attorney. Whenever a law-related
marketing or advertising company offer services that
go beyond merely a ministerial function of providing
the attorney’s information and/or requires payment
calculated on a per call or volume-based formula, the
attorney should be aware that payment to the compa-
ny will be considered an improper referral fee under
Rule 7.3(c).

Endnote

1. Some of the states which have addressed this question are
Alaska, North Carolina, Texas, Washington, Florida and
Ohio. With the exception of Florida, all of these states, as
well as, the American Bar Association, have concluded that
such advertising is group advertising and is permissible.

PLEASE NOTE: 2009-10 dues notices were mailed May 22, and payments are
due by July 1, 2009. Payments can now be made online with a credit card or
you can print an invoice online for mailing a check. Visit www.gabar.org/

news/pay bar dues online or print_invoice/. Please note that membership is
unable to process credit card payments via fax. If you have any questions,
please contact the membership department at 404-527-8777.
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Books/Office Furniture & Equipment
“LegalEats, A Lawyer’s Lite Cookbook: is a fun legal-
themed cookbook, with easy to prepare gourmet
recipes, targeted to the legal community. A “must” for
any lawyer with a demanding palate, “LegalEats”
makes a great gift and is a welcome kitchen shelf addi-
tion. Available at leading online bookstores such as
Barnes & Noble and Amazon.com

Property/Rentals/Office Space

OFFICE AVAILABLE IN EXISTING FIRM. GREAT
LOCATION, GREAT ATMOSPHERE. [-85 at N.
Druid Hills in the Druid Chase complex. Large office
features wall of windows overlooking trees. Practice
with experienced attorneys, free parking, conference
space, receptionist. Call 404-321-7733.

Near Emory, CDC, VA. 2-3 room and larger suites
available —some furnished. Rents start at $550
and include utilities. Move in with us and save $.
404-786-0229.

OFFICE SPACE WANTED —Established attorney/
CPA (tax/estates/transactions) with portable business
seeks one large window office in the Midtown
/Buckhead corridor for long-term sublease/or Of
Counsel relationship beginning 7/1/09. Contact Mark
Maloof 404-875-1171 or mjm@maloof-law.com.

Practice Assistance

Appeals, Briefs — Motions, Appellate & Trial Courts,
State, Civil & Criminal Cases, Post Sentence Remedies.
Georgia brief writer & researcher. Reasonable rates. 30 +
years experience. Curtis R. Richardson, attorney; 404-
377-7760 or 404-825-1614; fax 404-377-7220; e-mail: cur-
tisr1660@bellsouth.net. References upon request.

Mining Engineering Experts Extensive expert witness
experience in all areas of mining — surface and under-
ground mines, quarries etc. Accident investigation,
injuries, wrongful death, mine construction,
haulage/trucking/rail, agreement disputes, product
liability, mineral property management, asset and min-

The Supreme Court of Georgia Equal Justice Commission

B The Georgia Civil Legal
Needs Summit

2007/2008 Georgia Legal Needs Study

Hear the findings on the kinds and numbers of unmet civil legal needs in the
State of Georgia, from the first comprehensive assessment to be conducted since 1994

Wednesday, June 24,2009 | 9 a.m. - 12 noon

State Bar of Georgia Headquarters, Auditorium
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Also available via live broadcast at the Coastal and Tifton State Bar Offices,

For summit information, agenda and registration visit

Committee on Civil Justice presents

A presentation of the findings of the

104 Marietta Street, NW | Atlanta, GA 30303

One Hour of Professionalism CLE Credit (pending approval)

selected Georgia Legal Services Offices, and by webinar.

the summit website beginning June 1

via WWW.gaccj.org
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Classified Resources

eral appraisals for estate and tax purposes. Joyce
Associates 540-989-5727.

Handwriting Expert/Forensic Document Examiner
Certified by the American Board of Forensic Document
Examiners. Former Chief, Questioned Documents, U.S.
Army Crime Laboratory. Member, American Society of
Questioned Document Examiners and American
Academy of Forensic Sciences. Farrell Shiver, Shiver &
Nelson Document Investigation Laboratory, 1903 Lilac
Ridge Drive, Woodstock, GA 30189, 770-517-6008.

MEDICAL MALPRACTICE. We'll send you to a
physician expert you're happy with, or we’ll send your
money back. We have thousands of testimony experi-
enced doctors, board certified and in active practice.
Fast, easy, flat-rate referrals. Also, case reviews by vet-
eran MD specialists for a low flat fee. Med-mal
EXPERTS. www.medmalExperts.com 888-521-3601

EXPERT WITNESS/FORENSIC ACCOUNTING: M.
Martin Mercer is an Attorney, CPA, Certified Fraud
Examiner (CFE), and Forensic CPA (FCPA). Mr.
Mercer leads the B2B CFO® Litigation Services Practice
which offers over 80 partners with, on average, over 25
years of experience in virtually every area of finance,
accounting and business to litigating attorneys in the
areas of forensic accounting, financial fraud investiga-
tions, litigation support and expert witness services.
Contact: M. Martin Mercer: (303) 621-5825; E-mail:
mmercer@b2bcfo.com; www.mmartinmercer.com.

Position Wanted

ATTORNEY-20 YEARS EXPERIENCE, PI/Workers’
Comp, with some experience in Family Law and
Criminal Law. Seeking an association with base salary,
plus percentage on files/ cases that I would handle/settle.
In the alternative, sharing office space/cases on a per-
centage basis. Prefer downtown Decatur location.
Available on two weeks’ notice. Please forward your job
posting to Communications Department, Attn: Classified
Sales, 104 Marietta St. NW, Suite 100, Atlanta, GA 30303.

VACANCY ANNOUNCEMENT —SENIOR COUNSEL
Savannah River Nuclear Solutions, LLC (SRNS) is a
Government contractor performing work for the U.S.
Department of Energy at Savannah River Site near
Aiken, SC, with an immediate vacancy for a senior-
level government procurement attorney position in its

Office of General Counsel. Duties of the position
include managing the Procurement, Contract and
Business Law Program. The program delivers special-
ized legal services and litigation support in procure-
ment, prime contract administration, government and
commercial contracts and various areas of business
law, including fiscal law, property law and technology
transfer law. A candidate must possess strong analyti-
cal and writing skills. Emphasis will be placed on both
interpersonal skills and the ability to function as a team
member. A candidate must possess a Juris Doctor from
an American Bar Association-accredited law school
and a license to practice law from a state or the District
of Columbia. A candidate must be a member in good
standing of a state (or equivalent) bar association. Eight
years’ experience in government contract law is
required. Prior in-house corporate experience is desir-
able. Please submit resume to srnscareers@srs.gov or
fax to Patricia Pinkard at 803-725-8781. EOE/AA

Advertisers Index

05 Buckhead/JH Holdings, LLC .........ccccoeeviiiien. 35
AAA Attorney Referral Service...........coocevvvviiiinincnn 6
ABA Retirement ........cccvviiiieiiiiiiieee e 11
Arthur T Anthony ... 21
Atlanta Age Management Medicine ...................... 71
B2B CFO oot 21
COMECAST L.ttt 15
Daily REPOrt ....oooovviieeiiiieecee e 21
Daniels-Head Insurance ..........cccccovviiiiiiiieannen. 79
DECOSIMO 1. 47
EMC 39
Gallery B3 .. i 67
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PS Finance can restore a steady
cash flow to your personal injury clients.

In tough economic times, your clients can turn to the
PS Finance Installment Plan to prowde an intelligent
solution to meet thelr fmanaal needs ‘The Installment
Plan has helped thousands‘ of plalntlffs get. the money
| %they need by providing them W|th steady monthly
payments over a specnﬁed ‘perlod of time. This Plan

\*WI” also 5|gn|f|cant|y reduce the fees associated with
pre -settlement fundmgs rust PS Finance to help yOur/

ients get back on their f et. For more information p
‘about the Installment PIanj please call us at 866 386-/
3766 or V|5|t our web5|te ‘a F’SFlnance co o <

The pre- settlement fu(dlng / B
omlf’f’m)'/VOU can trust. =




JENNY SMITH DOESN'T SEEM WORTH SUING.

UNLESS YOU KNOW SHE'S ALSO JENNIFER KAMINSK],
THE REAL ESTATE HEIRESS.

NEW WESTLAW PEOPLEMAP

Need to know who's who in a potential lawsuit? Westlaw® PeopleMap is the new
tool that quickly helps you learn about people and their relationships to assets,
public records, legal filings — and other people. Before you've even started your
research, PeopleMap has made relevant connections between people from
billions of records across the country. So you can find out what you need to
know now. Westlaw PeopleMap: what’s in a name might surprise you.

To learn more, visit west.thomson.com/peoplemap or call 1-800-762-5272.

/ BETTER RESULTS FASTER. ‘ We.StlaV\/®

© 2009 Thomson Reuters L-346319/3-09
Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.

THOMSON REUTERS”

The data provided to you by Westlaw PeopleMap may not be used as a factor in establishing a consumer’s
eligibility for credit, insurance, employment purposes or for any other purpose authorized under the FCRA.




