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Do you know 
what it feels 
like to shake 
your insurance
agent’s hand?

Oh my, don’t tell me you’ve never actually shaken his hand. 

Or looked him in the eye. Why, don’t you think it’s important to

know the people who may one day come to your defense 

in the case of a malpractice claim? Aubrey Smith,

president of Georgia Lawyers Insurance Company,

thinks so. He believes that you can’t build 

trust through e-mails and voice mails.

He believes that a handshake and a human 

connection are the only real signs that someone

understands your needs and is willing to 

stand behind you all the way. He believes

that if you ever have a problem, question

or concern, you should have not just a 

phone number, but a person to call. Because

he believes that if you ever did face a malpractice

claim, you ought to know the people who hold 

your career in his hands.

If you’re ready for a different kind of insurance 

experience and a free policy review, or a “Quick Quote,” 

call Aubrey Smith or any member of the Georgia Lawyers 

team at: 770-486-3435 or toll-free, 866-372-3435.

Visit us online at: www.GaLawIC.com.



State Bar of Georgia
Law PPractice MManagement PProgram
The Law Practice Management Program is a member
service to help all Georgia lawyers and their employ-
ees put together the pieces of the office management
puzzle. Whether you need advice on new computers
or copiers, personnel issues, compensation, work-
flow, file organization, tickler systems, library materi-
als or software, we have the resources and training to
assist you. Feel free to browse our online forms and
article collections, check out a book or videotape from
our library, or learn more about our on-site manage-
ment consultations and training sessions. 

Consumer AAssistance PProgram
The Consumer Assistance Program has a dual pur-
pose: assistance to the public and attorneys. CAP
responds to inquiries from the public regarding
State Bar members and assists the public through
informal methods to resolve inquiries which may
involve minor violations of disciplinary standards
by attorneys. Assistance to attorneys is of equal
importance: CAP assists attorneys as much as possi-
ble with referrals, educational materials, sugges-
tions, solutions, advice and preventive information
to help the attorney with consumer matters. The
program pledges its best efforts to assist attorneys in
making the practice of law more efficient, ethical
and professional in nature. 

Lawyer AAssistance PProgram
This free program provides confidential assistance
to Bar members whose personal problems may be
interfering with their ability to practice law. Such
problems include stress, chemical dependency, fam-
ily problems and mental or emotional impairment.

Fee AArbitration
The Fee Arbitration program is a service to the gen-
eral public and lawyers of Georgia. It provides a
convenient mechanism for the resolution of fee dis-
putes between attorneys and clients. The actual arbi-
tration is a hearing conducted by two experienced
attorneys and one non-lawyer citizen. Like judges,
they hear the arguments on both sides and decide
the outcome of the dispute. Arbitration is impartial
and usually less expensive than going to court.

help

e-mail
orclick

call,
onlya
is

away.

We’re here for you!

404.527.8700 800.334.6865 www.gabar.org



AA 200200April 2April 2 0505 mm 66mber 6mber 6

Legal
12 Thurman vv. AApplebrook CCounty DDayschool, IInc.:

Day CCare aand CCrib DDeath: DDo DDay CCare CCenters
Have AA HHigher SStandard oof CCare TThan AAn
Average PParent?
By Richard A. Schneider and Eric M. Wachter

Features
22 Spyware AAnd TThe IInternet:

A CCyberspace OOdyssey
By Brad Slutsky and Sheila Baran

28 Bar CCenter DDedication CCeremony CCaps
Midyear MMeeting
By C. Tyler Jones

30 Women’s BBar HHas UUnique PPast, BBright FFuture
By Johanna B. Merrill

32 Georgia’s TTriplet SSister CCourthouses:
The GGrand OOld CCourthouses oof GGeorgia
By Wilber W. Caldwell

38 2004 GGeorgia LLegal SServices CCampaign DDonors

42 2005 AAnnual MMeeting IInformation

Publisher’s Statement
The Georgia Bar Journal (ISSN-1085-1437) is published six times per year (February, April,
June, August, October, December) with a special issue in November by the State Bar of
Georgia, 104 Marietta St. NW, Suite 100, Atlanta, Georgia 30303. © State Bar of Georgia
2005. One copy of each issue is furnished to members as part of their State Bar dues.
Subscriptions: $36 to non-members. Single copies: $6. Periodicals postage paid in Atlanta,
Georgia and additional mailing offices. Opinions and conclusions expressed in articles here-
in are those of the authors and not necessarily those of the Editorial Board,
Communications Committee, Officers or Board of Governors of the State Bar of Georgia.
Advertising rate card will be furnished upon request. Publishing of an advertisement does
not imply endorsement of any product or service offered. POSTMASTER: Send address
changes to same address.

On the Cover

The 2005 Annual Meeting
will be held in Savannah,
Ga., June 9-12. More
information is available
on page 42.

Cover photo courtesy of the
Westin Savannah Harbor Golf
Resort & Spa.

Departments
4 Letter to the Editor

6 From the President

8 From the Executive Director

10 From the YLD President

44 Bench & Bar

50 Office of the General Counsel

52 Lawyer Discipline

54 Law Practice Management

56 Pro Bono

58 Section News

60 Professionalism Page

62 In Memoriam

64 Book Review

66 CLE Calendar

69 Notices

79 Classified Resources

80 Advertisers Index



Quick Dial
Attorney Discipline (800) 334-6865 

ext. 720 
(404) 527-8720

Consumer Assistance Program (404) 527-8759
Conference Room Reservations (404) 527-8712

Fee Arbitration (404) 527-8750
CLE Transcripts (404) 527-8710
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Manuscript Submissions
The Georgia Bar Journal welcomes the submission of
unsolicited legal manuscripts on topics of interest to the
State Bar of Georgia or written by members of the State
Bar of Georgia. Submissions should be 10 to 12 pages,
double-spaced (including endnotes) and on letter-size
paper. Citations should conform to A UNIFORM SYSTEM
OF CITATION (17th ed. 2000). Please address unsolicited
articles to: Marcus David Liner, State Bar of Georgia,
Communications Department, 104 Marietta St. NW,
Suite 100, Atlanta, GA 30303. Authors will be notified of
the Editorial Board’s decision regarding publication.

The Georgia Bar Journal welcomes the submission of
news about local and circuit bar association happenings,
Bar members, law firms and topics of interest to attorneys
in Georgia. Please send news releases and other informa-
tion to: C. Tyler Jones, Director of   Communications,   104
Marietta St. NW, Suite 100, Atlanta, GA 30303; phone:
(404) 527-8736; tyler@gabar.org.

Disabilities
If you have a disability which requires printed 
materials in alternate formats, please contact the ADA
coordinator at (404) 527-8700 or (800) 334-6865.
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Rhodes v. Slate

Ms. Kristin West’s

excellent review

of One Man’s

Castle, the tragic story of Dr. Ossian

Sweet’s defense of his home against a

mob, reminds us that the story

played out in Georgia many years

before. The story is simply told, in the

prose that distinguished Judge

Arthur Gray Powell in Rhodes v. Slate:

For purposes of the ruling
which we are going to make,
the facts of this case may be
stated as follows: A white boy
had struck a negro boy with a
rock. On a subsequent night a
crowd of negro men—some six
to ten of them—organized
themselves into a party, and,
without any warrant or author-
ity, went out hunting for the
white boy. They went to vari-
ous houses of white persons in
the community, where the boy
who did the striking with the
rock was supposed to be, but
where, in fact, he was not, took
white men out of their houses,
and compelled them to go with
them, fired pistols, made
riotous noises, and finally came
to the home of the defendant, a
white man, at whose house he
and a number of friends he had
called in were sitting quietly
reading. They demanded that
he come out, and, when he
refused to do so, surrounded
the house. Some one within

fired on the party outside, and
several shots from the outside
party were fired toward the
house. After the besieging
party had remained around the
house for about 30 minutes or
more, and after one branch of
their party had brought the
defendant’s brother on some
pretext to this place, and when,
in his endeavor to escape, he
had been shot at and mortally
wounded, some one within the
house, alleged to have been the
defendant, fired a shotgun, hit-
ting one of the negroes in the
leg; and for this offense, under
these circumstances, this defen-
dant has been convicted of
assault with intent to murder.

Now, let him who will cry out
“Impossible!” “Monstrous!”
“Unheard of!” or what he pleas-
es. The only difference in the
suppositious case which has
just been stated and the case at
bar is that it was a negro boy
who struck the white boy with
a rock, and that it was a white
crowd who were spreading ter-
ror among the negroes, and that
the defendant is a negro, and
not a white man, and that the
man who was shot is a white
man, and not a negro. It would
be folly to speak of the equality
of all men before the law, if we
should allow this conviction to
stand. We would have to write
a racial exception into that sec-
tion of the Code (Penal Code
1910, § 72) which provides that
it shall be justifiable to shoot,
and even kill, to prevent a
forcible attack and invasion
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upon the property or habita-
tion. These white men, or boys,
as the case may be (for the
record does not disclose their
ages), had no right in the world
to enter upon this defendant’s
premises in the riotous and
tumultuous manner in which
they did. Their excuse that they
were out hunting for a negro
boy who had hit a white boy in
no wise mitigates their offense,
which under the law was noth-
ing less than riot. They were
not officers; they had no war-
rant; the person for whom they
were looking was not even
upon the premises of the defen-
dant; and no reasonable cause
whatever for suspecting he was
there was shown. It was error
even for the court to submit to
the jury instructions on the
subject of right to arrest with-
out warrant, for no such issue
was raised by the evidence. It is
very probable that this instruc-
tion induced the jury into ren-
dering the verdict which
strikes us as so manifestly
wrong.

Judgment reversed.

72 S.E. 518, 10 Ga. App. 68
(1911).

Judge Powell was a founder of
the firm of Little and Powell, now
Powell Goldstein LLP. Written in
an era of segregation, it demon-
strated that the Rule of Law did
prevail when cases were submitted
to Judge Powell.

We are proud of our heritage
from Judge Powell. We attempt in
our practice to live up to the ethical
and legal standards set by our
founder.

Yours very truly,
Robert M. Travis
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Local Bar

Awards

Enter Today! 

Attention all Local and
Voluntary Bars in

Georgia, it’s time to
submit your entries to
be recognized for all

your hard wwork!

The deadline for entry
this year is May 66, 22005.

For more information,
call (404) 527-8761 or
visit www.gabar.org.



Lessons From 
the Legislature
By Rob Reinhardt

The 2005 session of the

Georgia General Assembly

has addressed issues that

draw great passion from various

interest groups. Watching the session

unfold was for me traveling along a

steep learning curve. New committee

chairs and new committee members

are receptive to and promoted initia-

tives that will significantly change

our civil justice system. 

Your State Bar expended tremen-
dous effort to get out the word that
Georgia lawyers stand ready to par-
ticipate in the crafting of real solu-
tions to perceived problems in our
system. Unfortunately, in some ways
the political climate was hostile to
our positions and legislation passed
that raises serious concerns about
impingement of constitutionally
guaranteed rights. But the science of
law is a moving target—a marathon
and not a sprint—and I am confident
that corrections will be made. So
please allow me to share realizations
brought home to me in working with
our talented team of lobbyists:

Legislators are under enormous
pressure—from their party leader-
ship, from their constituents and
from various interest groups. It is
not a simple matter of standing for
the Legislature to bring reason to
the table, to “do what is right.” Our
comrades in the Legislature are
faced with a Machiavellian system

of committee appointments and
negotiations. I am convinced our
elected political leaders are trying
with all good faith to do what they
think is right. But they are dealing
in shades of gray.

A great success for the State Bar
this session was our ability to galva-
nize our membership to communi-
cate with their elected representa-
tives. Who is responsible for this suc-
cess? Georgia lawyers. Your Board
of Governors invested countless
hours in registering your positions
with our legislators and all of you
earned the sincere gratitude of the
Bar. Effectively communicating our
positions has become tremendously
important—constituent input is cru-
cial and many legislators reported to
me that they appreciated hearing
from lawyers in substantial numbers
on important issues.

In talking with various stake-
holders, I find that many users do
not trust our civil justice system to
deliver a fair result. That realization
comes hard to lawyers who work
daily in a system that is the model
for the free world. Business people
lack confidence that they will be
fairly treated by our court system.
Even fair minded business people
who acknowledge that American
juries generally come out with a rea-
sonable result complain that getting
to this fair result takes years and
costs thousands upon thousands of
dollars. These are issues we as a Bar
must address.

Medical providers don’t trust the
safeguards of the system to protect
them against sympathy verdicts. If
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“A great success for
the State Bar this ses-

sion was our ability
to galvanize our

membership to com-
municate with their
elected representa-

tives. Who is respon-
sible for this success?
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you inquire of the medical commu-
nity as to what their perception of
the problem is, you get a response
that goes deeper than escalating
malpractice insurance rates. You
will hear many anecdotal accounts
of cases where doctors were
advised by their insurers that they
did nothing wrong and the lawsuit
pending against them is without
merit but the facts are sympathetic
and they have to settle.

Lawyers observe on a daily basis
how the justice system works. We
recognize that while no system is
perfect, our legal system dispenses
justice. We have problems with
access, we are constantly striving to
improve the administration of jus-
tice—but compared to any other sys-
tem, ours performs admirably. But
folks, this message is being drowned
out by the system’s critics. And
pointing out that facts don’t support
these charges has very little effect.

We do not cause all of the prob-
lems attributed to us, but that is not
to say that we cannot improve how
we deliver legal services. And
lawyers are the front guard of pro-
tection against the compromise of
constitutionally guaranteed rights
in the interest of competing causes.

What Do We Do?
Here is My Short List

Lawyers need to improve public
education as to the importance of
the rule of law and how our system
works to protect our individual
rights. A primary mission of our
new Bar Center is the education of
our young people [and support of
our educators] as to the workings of
the legal system. My wife Susan
works with the University of
Georgia at its campus here in Tifton.
She coordinates programs designed
to interface the impressive research
done through the University’s agri-

cultural facilities with the public
schools. I report with considerable
pride that her programs reach stu-
dents to promote interest toward
careers in agricultural research. And
she coordinates programs with
teachers that expose them to cutting
edge research to bring excitement to
the classroom. That is the sort of
long term effort we must adapt to
our legal system and support with
vigor. Complacency is the enemy of
a free society; and we are overdue in
engineering programs that help
educators teach our young people
about the importance of the rule of
law in a free society. We are putting
programs in place this year that will
move public school teachers and
students through the Bar Center.
These programs will highlight the
role of our legal system in insuring
that we continue to deliver on the
promise of our founding fathers that
the promise of America is a system
to safeguard the protection of the
individual rights of all our citizens.

Lawyers must be vocal in public
debate. We must continue to be the
voice that insists on making laws
based on good facts. I don’t suggest
we have to agree on all issues. But
I state without apology that
lawyers must be heard by their
elected officials with an intensity
lacking in recent years. Lawyers
must involve themselves as candi-
dates for public office.

And most importantly, lawyers
must honor our traditional role of
ensuring that public issues are decid-
ed on the basis of full and complete
public discourse. The test of any sys-
tem is how it treats the least influen-
tial of its users. I will confess disap-
pointment at the efforts of some of
our legislators to smother public
debate of issues of great public
importance. Traditionally in the
country we sacrifice efficiency in two

areas: making laws and prosecuting
persons charged with crimes. Our
heritage places greater value on pro-
tecting the rights of our citizens than
fast track legislation or efficient pros-
ecutions. In fact, our criminal justice
system is crafted on the premise that
it is better to allow a guilty person to
escape punishment than to convict
innocent people. The same princi-
ples should operate in our
Legislature. The rights of all stake-
holders should be heard; and full
public input should not fall prey to
legislative maneuver. Good ideas
will survive debate. And lawyers are
the people who should insist on it.

It has been a great satisfaction
this year to have the wise counsel
of our team of talented lobbyists.
Tom Boller, Mark Middleton,
Randy Sewell and Charles
Tanksley have engaged with great
energy to support the State Bar’s
legislative program. Linton
Johnson worked tirelessly to coor-
dinate effective communication. I
thank them—and I thank you, the
lawyers of Georgia, for going on
alert as our Legislature considers
sweeping legislation that promises
or threatens [depending on your
viewpoint] to affect Georgia citi-
zens in major ways. The stakes are
high and our responses must be
reasoned, effective and vigilantly
pursued.
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Georgia Casemaker
Solving 90 Percent of Most Lawyers’
Research Needs 90 Percent of the Time
By Cliff Brashier

Iam so pleased with Casemaker. I

do not have the words to express

how grateful I am that I have

this tool at my fingertips quickly, easi-

ly and as part of my membership.

Thank you. This makes such a differ-

ence to solos or small firms.”

Since introducing the Casemaker
service on Jan. 1, I have heard a lot
of comments from State Bar mem-
bers. Although the large majority of
comments have been positive, like
the one you just read, I would like
to address one comment in particu-
lar. A member criticized Casemaker
by exclaiming, “It ain’t Westlaw®.”

I have to agree with this member,
Casemaker is not Westlaw®, and it
was never intended to be. For
example, it is good on state and fed-
eral case law in Georgia, including
the 11th Circuit, but weak as a
national library of either state or
federal cases. Casemaker is an
online law library that provides
Georgia attorneys with free, unlim-
ited, 24-hour-a-day access to prima-
rily Georgia related legal research
materials. The purpose behind
Casemaker is to provide you, our
members, with another tool to more

successfully practice law in today’s
competitive market.

Realizing that research services
are only becoming more expensive,
Bar leaders took action by signing
on with the Casemaker Consortium,
which includes Alabama, Colorado,
Connecticut, Idaho, Indiana, Maine,
Massachusetts, Michigan, Miss-
issippi, Nebraska, New Hampshire,
North Carolina, Ohio, Oregon,
Rhode Island, South Carolina,
Texas, Utah and Vermont. They
were convinced, as was our Board of
Governors, that Casemaker would
affordably meet many of your
research requirements. On those
occasions when you may need more
than what Casemaker offers, you
can move to pay-per-use services to
expand your search. Although I
hope Casemaker can solve 100 per-
cent of your research needs, I know
it has limitations, so I like to tell
members that Casemaker should
take care of about 90 percent of most
members’ research needs 90 percent
of the time. 

I would like to share with you a
few of the hundreds of comments I
have received regarding Casemaker:

“Casemaker is a great benefit for
Georgia lawyers. As a sole practitioner
this is great and very timely. The other
services had become too costly for my
needs.”

8 Georgia Bar Journal

“Although I hope
Casemaker can

solve 100 percent of
your research needs,
I know it has limita-
tions, so I like to tell

members that
Casemaker should
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“I am glad the State Bar approved
this valuable research tool.”

“One thing the Georgia Bar has done
for me that has produced tangible results
in my civil and juvenile law practice is
providing Casemaker … not only has
this service saved me time and dollars,
but it produces results in a timely fash-
ion — with a short learning curve.”

“I just tried out the new Casemaker
service. Not only am I overjoyed to see
that our bar dues are going to good use,
I am overwhelmingly impressed with
the service platform as well. It is
incredibly easy to use. My thanks to all
those involved in this project.”

“While our practice needed more
than Casemaker, we used it in our
negotiations with Lexis and Westlaw®.
We were so successful that our mid-
size law firm now has both services for
less than we were previously paying
for Lexis alone. The savings more than
made up for the cost of Casemaker
many times over!”

In order to improve the service
and increase content, we are
always looking for more informa-
tion to add to the library. Currently
we are working on adding law
reviews from Georgia law schools
and an annotated version of
Georgia’s code. The other 19
Casemaker states are also enhanc-
ing their libraries, which benefit
our members, too. If you have com-
ments or suggestions, please send
them to me, or the Bar’s Casemaker
Coordinator Jacqui Fitzgerald. You
can reach her at (404) 526-8608 or
toll free at (877) CASE-509. Send

email to: casemaker@gabar.org.
Jacqui also conducts CLE training
seminars on using Casemaker, as
well as, upon request, travels to
local bars to offer on-site training.
Many of our local bars are sponsor-
ing this training either as 2-hour
local seminars or at their luncheon
meetings. I hope your bar will take
advantage of this opportunity.

Your thoughts and suggestions
are always welcome. My telephone
numbers are (800) 334-6865 (toll
free), (404) 527-8755 (direct dial),
(404) 527-8717 (fax) and (770) 988-
8080 (home). 
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Have problems with Casemaker?
Call (404) 526-8608 or (877) CASE-509
Need a training session with a Casemaker specialist?
Call (404) 526-8608 or (877) CASE-509
Not only is the State Bar providing you with
online legal research, we are available to answer
any questions you have about Casemaker.



How Wealthy Are You?
By Laurel Payne Landon

How wealthy are you? In

order to answer this

question, we have to

determine the meaning of the word

“wealth.” Many define wealth by

looking at the size of their bank

account, the growth of their 401(k) or

other material possessions. I believe,

however, that true wealth can be

measured by asking yourself “What

is most important to me in my life?” 

I don’t think money or other
material possessions even make the
top 10 for most of us. Although we
may use different words, I believe
we would come up with two con-
cepts that I have labeled “relation-
ships” and “service.”

Relationships are the essence of
life. Think about the relationships
you have in your life and what your
life would be without them. What if
you had no one to love or be loved
by, no one to share the good and the
bad things that happened to you, no
one to laugh at life with? What if
you had no one you could depend
on, no one to help you or no one to
help? Would you be a wealthy per-
son if you had millions of dollars
and no relationships? Is it more
important to you to have lots of
money in the bank when you die or
lots of people who genuinely mourn
your loss and celebrate your life?

Service is also an essential part of a
wealthy life. What kind of life would it
be if you had someone to meet all
your needs all the time and no one
you were responsible to or for? (Okay,

this may not sound that bad in theory
but in reality it wouldn’t be so great!) I
believe service, a true desire to help
someone else, is what separates
human beings from other living crea-
tures. At the end of your life, will you
be concerned with how much you
have or how much you have given?

People often ask me why I am
involved in Bar activities and why
they should be involved. The
answer, although many more words
can and have been used, is simple:
relationships and service. I have the
good fortune to meet and work with
so many wonderful people as a
result of my involvement with the
local and state bars. Although I have
heard that some think the YLD is a
clique, I have found the opposite to
be true. I have never been involved
with a more diverse, welcoming
group than the YLD. The same is
true of the “Big Bar.” Great people
working together provides a perfect
place to build relationships. 

Service is really the hallmark of the
YLD. We often describe ourselves as
“the service arm of the Bar” and it is
true. I have often chronicled the many
acts of service performed by the YLD
in our communities and for our pro-
fession. Whether we are working on a
large project like the Great Day of
Service or helping one child with their
homework in an after-school pro-
gram, service is appreciated by those
who receive it and enriches the lives
of those who perform it.

How wealthy are you? Are you
nurturing your relationships and
building new ones? Are you perform-
ing acts of service on a regular basis?
Let’s all resolve to “build our wealth”
before we run out of time. 
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“People often ask me
why I am involved 

in Bar activities and
why they should be
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although many 
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By Richard A. Schneider
and Eric M. Wachter

Thurman v. Applebrook
County Dayschool, Inc.
Day Care and Crib Death: Do Day Care
Centers Have A Higher Standard of Care
Than An Average Parent?

In Thurman v. Applebrook Country Dayschool,

Inc.,1 the Supreme Court of Georgia consid-

ered the tragic case of a day care center crib

death in which an infant was placed on his stom-

ach, rather than on his back, to sleep. The plain-

tiffs argued that the day care center should have

placed the infant on his back in accordance with

the latest medical recommendations for putting

babies to sleep. The court had to decide what neg-

ligence standard applied. Was it the relatively for-

giving standard of the “average reasonable par-

ent?” Surely, a parent would not ordinarily be

considered negligent just for placing a baby on his

or her stomach for a nap. But what if the standard

was that of the “reasonable day care provider,”

who should have knowledge of the latest medical

recommendations, including those of the “Back to

Sleep” campaign launched in 1994 to advise that

babies be put on their backs to sleep to lower the

risk of crib death?2 If the latter standard applied,

expert testimony on recommendations in the day

care industry would be admissible. 



The Supreme Court ruled in
Thurman that the appropriate stan-
dard was “that of a reasonably pru-
dent person under like circum-
stances” and that expert testimony
on infant sleep positioning stan-
dards in the day care industry was
admissible.3 The court rejected the
Court of Appeals’ conclusion that
the issue of whether the day care
provider breached the standard of
care was a lay question, which the
jury could answer without expert
guidance. Further, the court ended
a trend toward applying an “aver-
age reasonable parent” standard in
all child supervision cases. The
court held that the particular cir-
cumstances of a day care center set-
ting affect the determination of
whether the defendant was negli-
gent. Expert testimony is admissi-
ble to assist juries in defining and
applying the appropriate standard
of care in cases involving allega-
tions of negligent supervision by
day care providers.4

Emphasis on the particularized
“circumstances” of the day care set-
ting should bring a suitable dose of
professionalism to the child-care
field by ensuring that courts hold
providers to contemporary indus-
try standards. On the other hand,
the Supreme Court’s movement
away from the comparatively for-
giving “average reasonable parent”
standard to a more demanding cir-
cumstance-driven standard injects
a troubling level of ambiguity for
the ordinary parent. If a crib death
occurs at home, what standard will
apply to the parent? Will knowl-
edge and implementation of the
latest medical recommendations
become the standard even for ordi-
nary parents, or does that standard
only apply to professional caretak-
ers? In all likelihood, the Supreme
Court’s decision does not mean

that ordinary parents and other
non-professionals will be account-
able for the fulfillment of all of the
latest child-care practices to which
professional day care providers
should be expected to adhere.

The Traditional Child-
care Supervision
Standard

The Court of Appeals of Georgia
delineated the traditional standard
of care in negligent child supervi-
sion cases in Laite v. Baxter.5 In that
case, a nearly 13-year-old boy
slipped and fell into the water
while on a fishing trip with his
friend’s family and subsequently
died from injuries received from
the fall. His mother brought a
wrongful death claim against the
father of her son’s friend on the
basis of negligent supervision.6 In
affirming summary judgment for
the defendant, the Court of
Appeals articulated the standard of
care as follows:

[T]he measure of duty of a per-
son undertaking control and
supervision of a child to exer-
cise reasonable care for the safe-
ty of the child is to be gauged by
the standard of the average
responsible parent; such person
is not an insurer of the safety of
the child and has no duty to
foresee and guard against every
possible hazard. The measure of
precaution which must be taken
by one having a child in his
care, who stands in no relation
to the child except that he has
undertaken to care for it, is that
care which a prudent person
would exercise under like cir-
cumstances. As a general rule, a
person who undertakes the con-
trol and supervision of a child,
even without compensation,
has the duty to use reasonable
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care to protect the child from
injury. Such person is not an
insurer of the safety of the child.
He is required only to use rea-
sonable care commensurate
with the reasonably foreseeable
risks of harm.7

Furthermore, “[c]hildren of ten-
der years and youthful persons
generally are entitled to care pro-
portioned to their inability to fore-
see and avoid the perils that they
may encounter, as well as to the
superior knowledge of persons
who come into contact with them.”8

Thus, the elements of the duty of
care assumed by one who under-
takes the care and supervision of a
child include:

action consistent with that of the
“average responsible parent”;
the care “a prudent person
would exercise under like cir-
cumstances”;
reasonable foreseeability of the
risk of the type of harm suffered;
and
action in accordance with any
superior knowledge the person
may have.
In Laite, the court concluded that

the decedent’s death resulted from
a risk that should have been obvi-
ous to a child of his age; it was
merely an accident that involved
no breach of supervisory duty.9

Two decades later, in Wallace v.
Boys Club of Albany, Ga., Inc.,10 the
Court of Appeals applied and reaf-
firmed the standard of care it had
adopted in Laite.11 In that case, the
parents of a 5-year-old boy alleged
negligent supervision after the
child left the defendant’s summer
day camp unaccompanied and was
subsequently abducted and assault-
ed by a third party.12 In addition to
applying and reaffirming the stan-
dard of care it had adopted in Laite,
the Court of Appeals expanded the

duty owed by one who undertakes
the supervision of a child to include
obligations expressly assumed by
the care provider, i.e., “the duty
arising from defendant’s policies,
its promises to [the] parents to
enforce those policies, and [the]
parents’ reliance on those promis-
es.”13 In reversing summary judg-
ment for the defendant, the Court
of Appeals concluded that the risk
of the type of harm suffered by the
child—the risk that an unsuper-
vised 5-year-old on the street could
be abducted and assaulted—was
sufficiently common and foresee-
able for a jury to find that the defen-
dant’s duty of care encompassed
protection from such a danger.14

The Abandonment of
Foreseeability

Later cases streamlined the for-
mulation of the standard of care. In
La Petite Academy, Inc. v. Turner,15

the plaintiff’s 2-year-old son broke
his leg after falling off of a tricycle
at the defendant day care center.
The Court of Appeals reversed the
trial court’s denial of the day care
center’s motion for summary judg-
ment because it found no evidence
that the supervising teacher’s con-
duct was unreasonable, but that the
child’s injury was merely an unfor-
tunate accident.16 Citing Wallace,
the court applied a standard of care
defined by “that of the average par-
ent” and “that care which a pru-
dent person would exercise under
like circumstances.”17 The court
reiterated that “the [supervisor] is
not an insurer of the safety of the
child and has no duty to guard
against every possible hazard.”18

Missing, however, was any men-
tion of whether the danger of harm
was reasonably foreseeable. The
court apparently did not consider
whether a day care provider

should know it to be reasonably
likely that a 2-year-old child riding
a tricycle at a relatively high rate of
speed could physically injure him-
self. Two years later, in Persinger v.
Step By Step Infant Development
Center,19 the Court of Appeals once
again did not expressly consider
foreseeability.20 There, the parents
of an 18-month-old child alleged
that the defendant day care
provider’s negligent supervision
allowed the child to fall while run-
ning and break his leg.21

Crystallization of the
“Average Reasonable
Parent” Standard

In Ball v. Bright Horizons Children
Center, Inc.,22 the Court of Appeals
further truncated the Laite standard
of care, limiting its formulation to
“the standard of the average
responsible parent.”23 In that case,
the parent alleged that the day care
provider’s negligent supervision
permitted a 6-year-old classmate to
sexually assault and sodomize her
4-year-old son.24 The plaintiff’s
expert testified that the standard of
care for the supervision of children
requires the care provider to main-
tain continuous observation of the
children, since children of this age
are apt to injure each other if unsu-
pervised, and that the very fact that
the alleged injury occurred signi-
fied that the day care provider’s
supervision was negligent.25 The
court, however, in affirming sum-
mary judgment for the day care
provider, noted that “the standard
for recovery in Georgia is not com-
pensation upon injury” and held
that the plaintiff’s expert misstated
the correct standard of care, “which
is that a day care provider is not the
insurer of a child’s safety.”26

Although the court observed
that “[f]oreseeability can be an
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issue in negligent supervision
cases,” its statement of the control-
ling standard of care referred only
to “the standard of the average
responsible parent.”27 This
description of the standard of care
for supervision of children would
heavily inform the Court of
Appeals’ analysis in Thurman just
eight months later.

The Court of Appeals
Opinion in Thurman

On the morning of Feb. 8, 1996,
Garry Thurman dropped off his
apparently healthy 8-week-old son
Garrison at Applebrook County
Dayschool (Applebrook), the day
care center that the infant had been
attending for approximately one
month.28 At approximately 1:15

p.m., one of the Applebrook care-
givers placed Garrison on his stom-
ach for a nap.29 Another caregiver
noticed him stirring at 2:05 p.m., so
she patted him on his back, and he
“settled right down.”30 However,
when a third caregiver checked on
Garrison 20 minutes later, she found
that his hand was very pale, and,
upon turning him over, she discov-
ered a small amount of blood com-
ing from his nose.31 The day care
staff performed CPR until an ambu-
lance arrived, and the baby reached
the hospital in cardiac arrest.32

Although briefly resuscitated,
Garrison died the next day, officially
from bronchiolitis.33 In the opinion
of his treating physician, Garrison
had stopped breathing some twenty
minutes before his heart stopped.34

The Thurmans, in an action
brought in the Superior Court of
Catoosa County, alleged that negli-
gent supervision of their son
caused his death.35 At trial, the
court permitted the Thurmans’
expert, Dr. Linda Miller (the same
expert who testified for the plain-
tiffs in Ball),36 to testify, over objec-
tion, that the standard of care in a
day care setting “is that a teacher is
aware and can visually supervise
the children in the room.”37 When
directly asked whether Applebrook
breached the standard of care by
placing Garrison to sleep on his
stomach, Dr. Miller responded by
noting that “[s]ince 1992, and even
earlier than that, there have been
articles and public campaigns . . . to
get both parents and teachers to put
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babies to sleep on their backs” and
that, since 1994, this has been the
well-settled standard of care in the
day care industry.38 The jury found
that Applebrook had indeed been
negligent in its supervision of
Garrison, and it awarded the
Thurmans $1,000,000 in damages.39

The Court of Appeals reversed
the trial court’s judgment and
remanded the case for a new trial.40

Citing Persinger and La Petite
Academy, the court described the
applicable standard of care in child
supervision cases as “that of the
average reasonable parent.”41 The
court further concluded that
whether the Applebrook staff
breached its duty to act as an “aver-
age reasonable parent” was “not
hidden in the mystical confines of
professional skill or knowledge,”
but was instead a determination
that ordinary jurors are capable of
making without the aid of expert
testimony.42

According to the Court of
Appeals, Dr. Miller mischaracter-
ized the standard of care by defin-
ing it in terms of day care industry
standards: “The legal standard of
care, however, revolves around the
conduct of an average parent—not
the average day care center or day
care worker.”43 Therefore, the court
concluded that, although the trial
court properly admitted Dr.
Miller’s unchallenged testimony
regarding infant sleep positioning,
it erred by permitting Dr. Miller to
provide an incorrect legal standard
of care and by allowing her essen-
tially to assert that Applebrook
breached that misstated standard.
As a result, her testimony potential-
ly confused the jury as to the appro-
priate standard of care—despite the
trial court’s “average parent” stan-
dard jury charge—and invaded the
province of the fact finder.44

Significant to the Court of Appeals’
opinion were the elements that (1)
the duty of care owed by day care
providers is that of the “average
reasonable parent,” and (2) the
determination of whether a caregiv-
er’s conduct comported with the
standard is within the ken of the
average juror, precluding the need
for expert testimony.

Concurring in the result and
agreeing with the “average reason-
able parent” formulation of the
standard of care, Chief Judge Smith
disagreed with the majority’s posi-
tion on the need for expert testimo-
ny in this case.45 The chief judge
was persuaded by the Connecticut
Supreme Court’s opinion in Estate
of LePage v. Horne,46 a wrongful
death case involving a baby who
died of sudden infant death syn-
drome while in the care of a day
care provider. That court noted the
recent vintage of efforts to publi-
cize the latest research regarding
the relationship between infant
sleep positioning and the risk of
infant death and the resulting state-
of-the-art recommendation to place
babies to sleep on their backs,
rather than in the prone position.47

Emphasizing the novelty of this
contemporary standard practice,
the Connecticut Supreme Court
noted, and Chief Judge Smith
agreed, that “[i]ndeed, prior to
1992, parents in the United States
predominantly placed infants to
sleep in the prone position. It is like-
ly that many jurors who did their chil-
drearing prior to this time would not
know of the risks associated with the
prone sleep position.”48

For this reason, the chief judge
concluded that “attending to a
sleeping infant is not necessarily ‘a
commonplace activity’ about which
the average juror would have
knowledge enabling him or her to

determine whether a child-care
provider breached the standard of
care.”49 Accordingly, although Dr.
Miller’s testimony was overbroad
to the extent that she opined that
Applebrook actually breached the
standard of care, the chief judge
believed “that expert testimony is
necessary to assist even the ‘aver-
age reasonable parent’ in under-
standing the risks associated with
the prone position.”50

The Standard Comes
Full Circle: The
Supreme Court’s
Opinion in Thurman

The Supreme Court of Georgia
granted certiorari in Thurman to
consider the specific question, “Is
expert testimony regarding infant
sleep positioning admissible in a
child-care supervision case and, if
so, for what purpose?”51 In
answering “yes” and reversing the
Court of Appeals,52 Justice
Thompson, writing for a unani-
mous court, pulled a wayward
child supervision standard of care
back into line with the original Laite
formulation.53 Thus, rather than
the narrowly truncated “average
reasonable parent” standard—in
fact a product of the Court of
Appeals’s evolutionary rhetorical
drift—“as in every negligence case,
the standard of care in a negligent
child-care supervision case is that
of a reasonably prudent person
under like circumstances.”54 As
such, “[t]he question for decision
was whether Applebrook exercised
the measure of caution which a rea-
sonably prudent person would
have exercised in the same or similar
circumstances”—not whether the
Applebrook staff acted as an “aver-
age reasonable parent.”55 Instead,
“[a]lthough the applicable stan-
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dard of care in a case of this kind
may be said to encompass ‘that of
the average parent,’ to say that it is
only that of an average parent is an
oversimplification.”56

Applying this more general stan-
dard, the court concluded that “like
circumstances” in this case were
those in which “the sleeping infant
is one of many in a day care set-
ting.”57 Obviously, the average
parent—or juror—does not often
encounter this particular situation.
Therefore, particularly in light of
the latest controversies and theo-
ries regarding infant sleep posi-
tioning noted by Chief Judge Smith
and the Connecticut Supreme
Court in LePage, the average juror
could benefit substantially from
expert testimony regarding how a
“reasonably prudent person”
would behave in the capacity of
day care child supervisor.58

Although the court noted that
Dr. Miller did not actually opine in

this case that Applebrook breached
the standard of care (she merely
stated that the contemporary stan-
dard of care in the day care indus-
try was to put babies to sleep on
their backs), the court also indicat-
ed that, even if Dr. Miller had ren-
dered an opinion that Applebrook
breached its duty, no error would
have occurred because “expert
opinion testimony, even on the
ultimate issue to be decided by the
jury, is admissible if the expert’s
conclusion is beyond the ken of the
average layperson.”59

Therefore, the Thurman decision
restored the standard of care appli-
cable to those supervising children
to that of a “reasonably prudent
person under like circumstances.”
In the day care setting, the specific
standard of care becomes that of a
reasonably prudent person simul-
taneously supervising numerous
children. To the extent that the
average parent (or, more specifical-

ly, the average juror) would not be
expected to know of current stan-
dard practices in the professional
day care industry, expert testimony
is admissible to educate jurors
regarding best practices in light of
new and evolving medical research
and knowledge and to assist jurors
in applying the latest relevant
research to define the particular
standard of conduct to which the
defendant should have adhered in
an individual case.

Implications of the
“Reasonably Prudent
Person” Standard

The Thurman Court’s articula-
tion of the standard of care in neg-
ligent child supervision cases begs
the question: To what extent
should the “average parent” be
aware of developments in child-
care practice standards? Given that
the court declined to adopt specifi-
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cally a “reasonable day care
provider” standard, when could an
ordinary parent or amateur care-
giver, such as a friend or relative,
be charged with knowledge of—or
even deemed liable for failure to
adhere to—the pediatric experts’
latest recommendations for the
care and supervision of children? 

Taking the example of infant
sleep position, both Chief Judge
Smith and the Connecticut court in
LePage found it significant that
many jurors who reared their chil-
dren prior to public dissemination
of the research associating the prone
position with the risk of injury or
death or the issuance of the consen-
sus recommendation that infants be
placed on their backs to sleep would
have no reason to know of the risks
associated with the prone position,
presumably because they would
have no direct interest in keeping
up with leading knowledge in this
area.60 Hence, does Thurman sug-
gest that a current parent, who has
been involved in childrearing dur-
ing the era in which the experts
advise that infants should sleep on
their backs, should be presumed to
be aware of this recommendation
such that she would not be acting as
a “reasonably prudent person”
should she place her own baby to
sleep on her stomach?

Although only the Supreme
Court will be able to answer these
questions, several reasons suggest
that average parents should not be
held to the same standard of care as
professional day care providers.
For example, the Thurman Court
noted Dr. Miller’s testimony “that
teachers can monitor sleeping
infants better when they are placed
on their backs.”61 If ease of super-
vision is an important rationale for
the day care industry standard of
placing infants on their backs (e.g.,

to monitor breathing), then this
standard would apply more force-
fully in the day care setting, where
the supervisor is likely monitoring
several children, than in the case of
an ordinary parent, who would
probably rarely have occasion to
supervise more than one or two
infants at the same time. In this
way, the day care provider and the
parent are not “under like circum-
stances,” and, as such, perhaps rea-
sonable conduct need not be identi-
cal in both cases.

Nevertheless, as the LePage court
indicated, the recommendation
favoring the supine sleeping posi-
tion over the prone position aims
not only to facilitate supervision of
sleeping infants, but also directly to
reduce risks to the baby’s health,
irrespective of the issue of monitor-
ing.62 Still, important differences
exist between the circumstances of
the parent and the day care
provider. In deciding that the latest
standards for attending to sleeping
children are not within the knowl-
edge or experience of the average
prudent person,63 the Thurman
Court implicitly held that day care
providers ought to have above-
average knowledge on this subject.
Were this not the case, it would be
manifestly unfair to hold such
providers to the standard of care
about which the court permitted
expert testimony. 

Indeed, this differentiation is
nothing more than common sense:
those engaged in the business of
caring for children should certainly
be expected to remain abreast of the
latest standard practices recom-
mended for their profession, at least
more so than the average parent.64

This distinction is further evident in
view of the state’s regulation of day
care centers and group day care
homes, including, for example, a

specific requirement that “staff
shall put an infant to sleep on the
infant’s back” unless a physician
has provided written authorization
for another sleep position for that
child.65 Moreover, Georgia
jurisprudence has long held that
children are entitled to “the superi-
or knowledge of persons who come
into contact with them.”66 Without
question, a day care professional
ought to have “superior knowl-
edge” with respect to child-care
and supervision techniques as com-
pared to the average parent, and
she should be expected to adhere to
those professional standards in the
discharge of her duties.

Ultimately, the Thurman Court
effectively, although not expressly,
adopted a “reasonable day care
provider” standard of care in cases
involving alleged negligent super-
vision by child-care professionals.
This conclusion is evident in light
of the holding that expert testimo-
ny is admissible and helpful in aid-
ing jurors in understanding and
applying the negligence standard
to circumstances involving super-
vision of children in a day care set-
ting, which would be otherwise
beyond the ken of ordinary jurors.
However, by retaining (and
reasserting) the general formula-
tion of the “reasonably prudent
person under like circumstances,”
without clearly defining the
bounds of those “like circum-
stances,” the court left room for an
ambiguous, ad hoc approach to
future negligence determinations
in child supervision cases. 

If the court intends to treat day
care professionals like profession-
als, it ought formally and unmis-
takably to import into the standard
of care those industry standards to
which we should be able to expect
day care providers to adhere.
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While “under like circumstances”
may afford the ethereal benefits of
flexibility, adoption of a precise
“reasonable day care provider”
standard would offer much-need-
ed clarity with respect to both the
applicable standards of conduct
and the range of individuals to
which those standards apply. 
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applicable to a custodian is to be
gauged by the standard of the
ordinarily prudent person or the
average reasonable parent”).

8. Id. at 746, 191 S.E.2d at 534 (cita-
tions omitted).

9. Id. at 748-49, 191 S.E.2d at 535-36.
10. 211 Ga. App. 534, 439 S.E.2d 746

(1993), cert. granted and vacated (Ga.
1994).

11. Id. at 535, 439 S.E.2d at 748.
12. See id. at 534, 439 S.E.2d at 747.
13. Id. at 535, 439 S.E.2d at 748.
14. Id. at 536-37, 439 S.E.2d at 749.
15. 247 Ga. App. 360, 543 S.E.2d 393

(2000).
16. Id. at 361, 363, 543 S.E.2d at 395,

396.
17. Id. at 361-62, 543 S.E.2d at 395.
18. Id.
19. 253 Ga. App. 768, 560 S.E.2d 333

(2002).
20. Id. at 769, 560 S.E.2d at 336.
21. See id. at 768-69, 560 S.E.2d at 335.

Although the day care provider
insisted that the child’s injury
resulted from a fall while running,
the parents presented expert testi-
mony from the child’s orthopedic
surgeon that, due to the way in
which the leg was broken, the
injury could not have reasonably
occurred in that manner, but that it
must have resulted from a fall
from a height greater than that of
the child or from a significant
twisting of the child’s leg while the
foot was locked into place (such as
in a crib slat). Id. at 769, 771-72, 560
S.E.2d at 335, 337. Given this testi-
mony, which raised the direct
inference that the accident hap-
pened, not in the manner in which
the defendants claimed, but in a
manner that does not ordinarily
occur in the absence of negligence,
the court held that the doctrine of
res ipsa loquitur should apply, and,
on that basis, it reversed the trial
court’s grant of summary judg-
ment in favor of the day care
provider. Id. at 772, 560 S.E.2d at
337.

22. 260 Ga. App. 158, 578 S.E.2d 923
(2003).

23. Id. at 162, 578 S.E.2d at 927. The
Ball court retained the provision

that “such person is not an insurer
of the safety of the child and has
no duty to foresee and guard
against every possible hazard.” Id.

24. See id. at 158, 578 S.E.2d at 924. In
contrast, the day care center pre-
sented evidence that the incident
merely involved benign
“exploratory play of a sexual
nature” that is common among
children of this age. Id. at 161-62,
578 S.E.2d at 926.

25. See id. at 161, 163, 578 S.E.2d at 926,
928.

26. Id. at 163, 578 S.E.2d at 928.
27. Id. at 162, 578 S.E.2d at 927.
28. Applebrook Country Dayschool,

Inc. v. Thurman, 264 Ga. App. 591,
591, 591 S.E.2d 406, 408 (2003), rev’d,
279 Ga. —, 604 S.E.2d 832 (2004).

29. Id.
30. Id.
31. Id.
32. Id.
33. Id.
34. Id.
35. Id.
36. Ball v. Bright Horizons Children

Center, Inc., 260 Ga. App. 158, 161,
578 S.E.2d 923, 926 (2003).

37. Applebrook, 264 Ga. App. at 592,
591 S.E.2d at 408. Similarly, Dr.
Miller testified in Ball that “[t]each-
ers need to position themselves
within a classroom so that they can
observe every child.” Ball, 260 Ga.
App. at 161, 578 S.E.2d at 926.

38. Applebrook, 264 Ga. App. at 592,
591 S.E.2d at 408-09; see also Estate
of LePage v. Horne, 809 A.2d 505,
512-14 (Conn. 2002) (citing studies
and published recommendations).

39. Applebrook, 264 Ga. App. at 591,
591 S.E.2d at 408.

40. Id. at 595, 591 S.E.2d at 411.
41. Id. at 592, 591 S.E.2d at 409.
42. Id. at 593, 591 S.E.2d at 409.
43. Id.
44. Id. at 594, 591 S.E.2d at 410.
45. Id. at 595-96, 591 S.E.2d at 411

(Smith, C.J., concurring specially).
46. 809 A.2d 505 (Conn. 2002).
47. Applebrook, 264 Ga. App. at 596,

591 S.E.2d at 411 (Smith, C.J., con-
curring specially) (quoting LePage,
809 A.2d at 515).

48. Id. (Smith, C.J., concurring special-
ly) (emphasis in original) (quoting
LePage, 809 A.2d at 515).

49. Id. (Smith, C.J., concurring specially).
50. Id. (Smith, C.J., concurring specially).
51. Thurman v. Applebrook Country

Dayschool, Inc., 279 Ga. —, 604
S.E.2d 832, 833 (2004).
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52. Id. at 835.
53. Id. at 834 (quoting Laite v. Baxter,

126 Ga. App. 743, 745-46, 191
S.E.2d 531, 534 (1972)).

54. Id. at 835.
55. Id. (emphasis in original).
56. Id. at 834 (emphasis in original).
57. Id. at 835.
58. Id.
59. Id. (quoting Turtle v. State, 271 Ga.

440, 443(2), 520 S.E.2d 211 (1999)).
60. Applebrook Country Dayschool, Inc.

v. Thurman, 264 Ga. App. 591, 596,
591 S.E.2d 406, 411 (2003) (Smith,
C.J., concurring specially) (quoting
Estate of LePage v. Horne, 809 A.2d
505, 515 (Conn. 2002)), rev’d, 279 Ga.
—, 604 S.E.2d 832 (2004).

61. Thurman, 604 S.E.2d at 833.
62. See LePage, 809 A.2d at 512-14 (cit-

ing studies and published recom-
mendations).

63. Thurman, 604 S.E.2d at 835.
64. Professional day care providers, by

virtue of their line of business, have
also been more likely than average
individuals to receive information
regarding prevailing infant sleep
positioning recommendations: the
nationwide “Back to Sleep” cam-
paign, an effort by a coalition of
health groups to promote aware-
ness of the association between
sleep position and SIDS, specifically
targeted informative mailings to
licensed child day care providers in
1999 after a study reported that an
unacceptably high percentage of
such providers remained unaware
of the association. See LePage, 809
A.2d at 514 & n.15 (citing R. Moon
& W. Biliter, Infant Sleep Position
Policies in Licensed Child Care Centers
After Back to Sleep Campaign, 106
PEDIATRICS 576, 579 (Sept. 2000)).

65. GA. COMP. R. & REGS. r. 290-2-1-.19
and 290-2-2-.19 (2004); see also id. r.
290-2-1-.11 (regulating operations,
health, safety, and activities in
group day care homes) and 290-2-
2-.11 (same for day care centers).
Further, in addition to regulatory
policies imposed by the State, a
day care provider is bound by any
“duty arising from [its] policies, its
promises to [the] parents to enforce
those policies, and [the] parents’
reliance on those promises.”
Wallace v. Boys Club of Albany,
Ga., Inc., 211 Ga. App. 534, 535,
439 S.E.2d 746, 748 (1993), cert.
granted and vacated (Ga. 1994).

66. Laite v. Baxter, 126 Ga. App. 743,
746, 191 S.E.2d 531, 534 (1972).
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In 1968, the late Stanley

Kubrick brought us the

movie 2001: A Space Odyssey.

In the movie, the infallible HAL

9000 computer malfunctions and

tries to kill the astronauts on the

space ship Discovery. As the astro-

nauts attempt to return to the ship

to disconnect HAL, HAL reveals

what he knows:

Dave Bowman: Hello, HAL do you
read me, HAL? 

HAL: Affirmative, Dave, I read you. 

Dave: Open the pod bay doors,
HAL.

HAL: I’m sorry Dave, I’m afraid I
can’t do that. 

Dave: What’s the problem? 

HAL: I think you know what the
problem is just as well as I do. 

Dave: What are you talking about,
HAL?

HAL: This mission is too important
for me to allow you to jeopardize it. 

Dave: I don’t know what you’re
talking about, HAL? 

HAL: I know you and Frank were
planning to disconnect me, and I’m
afraid that’s something I cannot
allow to happen. 

Dave: Where the [heck did] you get
that idea, HAL? 

HAL: Dave, although you took
thorough precautions in the pod
against my hearing you, I could see
your lips move.

Kubrick died on March 7,
1999—just as some of the coun-
try’s largest purveyors of spy-
ware/adware were beginning
operations. He probably never
saw spyware that tracks your
every move on the Internet, gath-
ers personal information about
you, changes the search results
that you see when you conduct
searches at popular Internet
search engines, and re-installs
itself if you try to uninstall it.
What would Kubrick think if he
could see our computers today
tracking our every move? Has
HAL 9000 come back to life?

Of course, you don’t have spy-
ware on your computer. Only
careless users mistakenly click

those installation boxes and get
spyware, right?

In October 2004, America Online
and the National Cyber Security
Alliance conducted a survey
(AOL/NCSA Survey) regarding
security perceptions and risks. The
survey found that:

91 percent of the respondents
had heard of spyware;
53 percent thought they had spy-
ware/adware on their comput-
ers; and
85 percent of those who thought
they had spyware/adware on
their computers could not name
any spyware or adware program
on their computer.
These users’ computers were

then scanned for spyware, and the
scan indicated that:

80 percent of them had known
spyware/adware; and
The average infected computer
had 93 spyware components.
The users were then shown the

results of the scans and:
89 percent of the users did not
know that all of the scanned spy-
ware was on their computer;
90 percent of them did not know
what the spyware found on their
computer did;
95 percent of them said that they
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did not give permission for all of
the spyware to be loaded on
their computer; and
86 percent of them responded
that they would like the spyware
removed.
So, the odds are good that you do

have spyware on your computer.
“Dave, although you took thorough
precautions in the pod …” your
computer is still spying on you.

How can you tell if you have
spyware? What can you do
about it? What does the law
say about it? Read on and
your questions will be
answered.

What Is Spyware?
Spyware comes in many

forms. Some spyware logs a
user’s keystrokes to gain access
to personal information such as
passwords, social security num-
bers, drivers’ license numbers,
credit card numbers, and other
financial or personal data, which
could lead to identity theft. Some
spyware can take over a user’s
Internet connection for its own
unlawful use—such as sending
SPAM. Spyware also can take over
a user’s Internet browser—reset-
ting the user’s homepage or insert-
ing toolbars into the user’s browser
that link the user to products or
services. Spyware can even make a
query that is entered into a search
engine report results that link only
to products and services approved
by the spyware developer. 

Spyware can cause a host of
other problems as well. The multi-
tude of spyware that can infiltrate a
user’s computer can limit the pro-
cessing time, memory, and band-
width available for other programs
and can cause a user’s computer to
slow down and in some cases
become nearly unusable. Further,

spyware can be difficult or impossi-
ble to uninstall. It can entwine itself
with critical system files, and some
spyware, if deleted, regenerates the
next time you are online. It can be
like kudzu for your computer.

The most prevalent form of spy-
ware is “adware.” While there is

some disagreement about whether
adware should be considered spy-
ware, most of the legislation that
has been enacted or that is currently
being reviewed by state and federal
legislators contain broad definitions
of spyware that encompass adware.
Adware frequently tracks the Web
sites a user visits, or the searches the
user enters into a search engine

(sometimes sending this informa-
tion back to the adware’s author),
and then generates advertisements
based on the Web sites visited or
search terms entered. In the
AOL/NCSA Survey, users without
spyware/adware on their comput-
ers reported receiving 15 pop-up
ads per week, on average. Users
with spyware/adware reported
receiving about 31. Of those who

used a pop-up blocker, 63 percent
reported that they still received

pop-up ads even while run-
ning the pop-up blocker.

Where Does 
Spyware Come
From?

Spyware makes its way
onto computers in several

ways. Spyware can be installed
automatically by viewing an

unsolicited e-mail message con-
taining a virus or worm. Spyware
also can be installed as a result of
visiting certain Web sites. The most
common way that adware is
installed on a user’s computer is by
“piggybacking” on the installation
of other unrelated applications.
This often is the case when users
download free programs, such as
programs providing weather infor-
mation or programs that facilitate
the swapping of recorded music.
The author is able to offer the pro-
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gram without charge because they
have agreed to bundle the free pro-
gram with a spyware program
which may provide a source of rev-
enue (such as advertising). While
some free software will inform the
user that adware is included as
part of the installation process, fre-
quently this information is buried
in lengthy user agreements which
are difficult to read online. Indeed,
one company—PC Pitstop—
included a clause in its end user
license agreement that promised “a
special consideration which may
include monetary compensation …
to a limited number of authorize
licensee to read this section of the
license agreement and contact PC
Pitstop at consideration@pcpit-
stop.com.” It took four months and
more than 3,000 downloads before
someone finally wrote in. That per-
son received $1,000. (See Larry
Magid, It Pays to Read License
Agreements at http://www.pcpit-
stop.com/spycheck/eula.asp)

Legislative Response
Just as they addressed telemar-

keting and spam, state and federal
legislatures now are trying to take
on the task of creating anti-spyware
legislation to resolve the ever-grow-
ing spyware epidemic. On March
23, 2004, Utah enacted the first anti-
spyware legislation. However, the
Utah law was enjoined in July 2004,
on the grounds that it impermissi-
bly burdened interstate commerce.
Undaunted, Utah responded by
introducing new spyware legisla-
tion that recently passed both hous-
es on March 3, 2005. Following

Utah’s lead, on Sept. 28, 2004,
California enacted its version of
anti-spyware legislation, which
went into effect Jan. 1, 2005.
Alabama, Arizona, Georgia, Illinois,
Indiana, Iowa, Kansas, Maryland,
Michigan, Nebraska, New
Hampshire, New York, Oregon,
Pennsylvania, Tennessee, Texas,
Virginia and Washington have been
considering anti-spyware legisla-
tion as well. Georgia’s Computer
Security Act—Senate Bill 127—was
introduced on Feb. 7, 2005 and tar-
gets activities typically undertaken
by spyware (such as keystroke log-
ging and gathering personal infor-
mation). The act requires that spy-
ware programs provide users with
certain types of notices, and gives
consumers a private right of action
for actual or liquidated damages
and attorneys’ fees. 

In addition, in 2004 several anti-
spyware bills were introduced in
both the U.S. Senate and the U.S.
House of Representatives, with the
House passing two bills and the
Senate favorably reporting on one.
In 2005, several of these bills have
been reintroduced including H.R.
29—the Securely Protect Yourself
Against Cyber Trespass Act (SPY
ACT)—and H.R. 744—the Internet
Spyware (I-SPY) Prevention Act of
2005. It seems likely that some form
of anti-spyware bill will pass
Congress this year.

Obstacles to Anti-
Spyware Legislation

One of the obstacles to anti-spy-
ware legislation has been the diffi-
culty of adequately defining “spy-

ware” to separate legitimate from
illegitimate software. Legitimate
software that is similar to spyware
comes in several forms. One such
form that frequently is legitimate is
the “cookie.” A cookie is a file that
is downloaded to a user’s comput-
er by a Web site to remember the
user’s preferences each time the
user returns to the site. Another
arguably legitimate form of data
collection stems from software
used by security companies to col-
lect information from users’ com-
puters to analyze and prevent virus
attacks. Additionally, programs
such as error reporting applica-
tions, troubleshooting and mainte-
nance programs, security protocols
and Internet browsers also may
gather information about users. 

Most of the proposed federal
and state legislation defines spy-
ware broadly, possibly including
such legitimate software. Some
commentators argue that, instead
of attempting to define spyware
and outlaw certain types of tech-
nology, effective anti-spyware leg-
islation should focus on the illegal
actions spyware allows, such as the
secret collection of consumer data.

Spyware Lawsuits
Separate from these legislative

efforts to address spyware, business-
es have filed lawsuits seeking to cur-
tail the activities of spyware devel-
opers. These lawsuits allege that
using trademarks to generate ads
that then cover (or appear under) the
plaintiff’s Web site infringes the
trademarks and copyrights of the
plaintiff, and violates state laws pro-
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hibiting trespass to chattels and tor-
tious interference. The results of
these suits have been inconsistent,
however. Compare U-Haul
International, Inc. v. WhenU.com, Inc.,
279 F. Supp. 2d 723 (E.D. Va. 2003)
and Wells Fargo & Co. v. WhenU.com,
Inc., 293 F. Supp. 2d 734 (E. D. Mi.
2003) with 1-800 Contacts, Inc. v.
WhenU.com and Vision Direct, Inc.,
309 F. Supp. 2d 467 (S.D. N.Y. 2003).

In a twist on these lawsuits, busi-
nesses that have been targeted by
pop-up ads also have started to file
suits directly against the competi-
tor who hired the spyware/adware
vendor to generate ads. Weight
Watchers has filed at least two such
suits against companies advertis-
ing with The Gator Corporation
(now Claria Corporation), and L.L.
Bean filed similar suits against
Claria clients Nordstrom Inc., J.C.
Penney, Gevalia Kaffe and Atkins
Nutritionals.

The Federal Trade Commission
(FTC) also has sought to address
the issue. In October 2004, the FTC
announced plans to begin working
with law enforcement officials to
target spyware. In the first spy-
ware case brought by the FTC, the
court enjoined the defendant
because he caused spyware to be
installed on users’ computers and
then tried to sell them the software
needed to remove the spyware.
See Federal Trade Commission v.
Seismic Entertainment Productions
Inc., et al., 2004 WL 2403124 (D.
N.H. Oct. 21, 2004).

In another interesting turn of
events, some spyware developers
have begun to turn on each other.
Having a multitude of spyware
programs running on a computer
can drain the computer’s resources.
One spyware developer—Direct
Revenue—programmed its spy-
ware to delete other companies’

spyware. In November 2004, one
alleged victim of this practice—
Avenue Media—brought suit
against Direct Revenue seeking to
put an end to such tactics.

Legal Advice In 
An Uncertain Legal
Environment

Software developers whose prod-
ucts may fall under the broad cate-
gory of spyware need to take into
account the likely enactment of fed-
eral and/or additional state legisla-
tion placing restrictions on the activ-
ities of such software. Distribution
methods that require no user con-
sent or that fool users into down-
loading software likely already vio-
late the law, or will soon.
Misleading and confusing advertis-
ing already is regulated by the FTC
and is likely to be even more heavi-
ly regulated through spyware legis-
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lation. Advertisements that are trig-
gered by trademarks and that con-
fuse users into visiting competitors’
Web sites are likely to be the subject
of continued lawsuits.

Companies adversely affected by
spyware/adware also can learn
much from the suits that have been
brought to date. If your client is
receiving complaints about com-
petitors’ ads appearing on your
client’s Web site, they should save
records of those complaints and
investigate them. Evidence of actual
confusion often can be the best evi-
dence of trademark infringement.
Has your client registered its copy-
right in its Web site? Registration
(or attempted registration) general-
ly is a prerequisite to bringing a
copyright infringement claim.

Antispyware Software
Businesses also can program their

Web sites to “know” when a user has
spyware on their computer and to
take different actions for such users.
Users also can protect themselves by
using spyware detection and
removal utilities. Only use security
software from trusted vendors,
though, as some spyware solutions
have been found to introduce the
adware components they purport to
eradicate. Spy Sweeper (www.web-
root.com), SpyBot Search & Destroy
(www.spybot.info), and Ad-Aware
(www.lavasoftusa.com) are antispy-
ware programs that have been favor-
ably reviewed by PC Magazine. A
growing number of antivirus
providers also are starting to make
anti-spyware software available as
part of their offerings (e.g., Norton
Internet Security and McAfee
Internet Security Suite).

Conclusion
Spyware is everywhere. The

odds are good that you have spy-

ware on your computer right now.
Run the free Spybot Search &
Destroy program and see if you are
not surprised by what it finds.

One of the biggest problems pre-
sented by spyware is that, whether
or not the underlying software may
be characterized as “useful,” spy-
ware frequently does not announce
itself and inform the user that they
are being spied on. Thus, even spy-
ware with arguably legitimate pur-
poses is objectionable to many peo-
ple because most people are not
aware that the software is on their
computer.

You can act now to protect your-
self against spyware, or you can sit
back and wait for legislators and
businesses to shape the law to pro-
tect your rights. In the meantime, the
spyware companies will be watch-
ing you, and offering you goods and
services that match your observed
interests. Like HAL 9000, they have
great enthusiasm and confidence in
their mission, and they claim they
just want to help you... 

Brad Slutsky is a part-
ner on the Intellectual
Property Team at King
& Spalding. His prac-
tice focuses on intel-
lectual property and

technology litigation, including
Internet disputes, privacy and
security litigation, and patent,
copyright, trademark, and trade
secret litigation. Slutsky can be
reached at (404) 572-3536 or
bslutsky@kslaw.com.

Sheila Baran is an
associate with King &
Spalding’s Global
Transaction Group. She
has experience review-
ing, structuring, draft-

ing and negotiating a wide variety
of commercial agreements includ-

ing various types of professional
services, transportation, procure-
ment and licensing agreements.
Baran also has experience with
construction litigation and advis-
ing clients on issues relating to e-
commerce, privacy, and market-
ing. She can be reached at (404)
572-2707 or sbaran@kslaw.com.
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Excitement filled the air

during the State Bar of

Georgia’s Midyear

Meeting Jan. 13-15 at the Omni

Hotel at CNN Center in downtown

Atlanta. Attendees participated in

numerous CLE presentations, sec-

tion meetings and receptions. In

all, more than 1,000 Georgia

lawyers participated in this year’s

event and 16 of the Bar’s 37 sec-

tions held activities.

The highlight of the meeting was
the Bar Center Dedication with
keynote speaker United States
Supreme Court Justice Anthony M.
Kennedy. More than 400 State Bar
members and their guests braved
the cold weather to witness one of
the most significant events in the
Bar’s 122-year history.

Other Conference
Highlights

The Women and Minorities in
the Profession Committee hosted

the second annual
Commitment to
Equality Awards
Luncheon to recognize
the efforts of lawyers
and legal employers
who are committed to
providing opportuni-
ties that foster a more
diverse legal profes-
sion for women and
minority lawyers. 

Alston & Bird LLP
and Joaquin R.
Carbonnell III, from
Cingular Wireless
received the 2005
Commitment to
Equality Award. The
Randolph Thrower
Lifetime Achievement
award was then pre-
sented to Mary Ann B.
Oakley. The Bar wants
to thank the following
luncheon sponsors for
their support:

Alston & Bird LLP
Cingular Wireless
Holland & Knight LLP
Kilpatrick Stockton LLP
King & Spalding LLP
McKenna Long & Aldridge LLP
Nokia Inc.

Powell Goldstein LLP
Sutherland Asbill & Brennan LLP
The sixth annual Justice Robert

Benham Community Service
Awards and reception took place
Jan. 13. (For more information on
this event, see p. 60)
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Bar Center Dedication Ceremony
Caps Midyear Meeting 
By C. Tyler Jones
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Women and Minorities in the Profession
awardees included John L. Latham, Mary Ann 
B. Oakley, Pinney L. Allen and Joaquin R.
Carbonnell III. 
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Board Meeting
Highlights

State Bar President Rob Reinhardt
presided over the 200th meeting of
the Board of Governors, which took
place Jan. 15 at 8 a.m. at the State Bar
of Georgia Headquarters in Atlanta,
Ga. Following is an overview of the
meeting.

Following a report by State Bar
General Counsel William P.
Smith III, the Board approved
recommending to the Judicial
Qualifications Committee for
adoption, proposed changes to
Cannon 7 of the Code of Judicial
Conduct.
The Board approved the nomi-
nations of the following 2005-06
State Bar officers: Treasurer
Bryan M. Cavan, Secretary
Gerald M. Edenfield and
President-elect J. Vincent Cook.
The Board approved Georgia
ABA delegates George Mundy
(Post 2) and Donna G. Barwick
(Post 4) to serve two-year terms.
William D. Barwick will serve in
Post 6 as the immediate past
president.
Following a report by Gregory L.

Fullerton on proposed legisla-
tion, the Board: 

Approved the Real
Property Law Section’s
proposed recommenda-
tion of converting mobile
homes to real property.
Approved the Georgia
Public Defender Standards
Council proposal of funding
a loan forgiveness program.

Reinhardt announced that the Bar
will work with Jay Morgan, a sec-
ond lobbyist, to supplement Tom
Boller’s service on appropriate
legislative issues. Mr. Morgan’s
services will be paid out of the
voluntary legislative fund.

Following a report by Reinhardt
on tort reform issues, the Board
approved a motion allowing the
Executive Committee to act on its
behalf on 2005 tort reform
bills/issues consistent with the
Bar’s position dating back to 1986
and restated in the Bar’s 2003
position paper on tort reform. 
Reinhardt provided a report on
the Bar’s legislative grassroots
efforts and urged Board mem-
bers to contact their legislators
concerning upcoming legislative
issues.

C. Tyler Jones is the director of
communications for the State Bar
of Georgia.
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President-elect Robert Ingram and his wife
Kelly enjoy their time at the Midyear
Meeting’s Board dinner.

Board Member Terrance Lee Croft and his wife Merry (far right)
pose with President Rob Reinhardt and his wife Susan prior to
the YLD’s Midyear Mingle.

Board Member Patrise Perkins-Hooker, Douglas Hooker, Gwendolyn S.
Fortson Waring and Lauren Larmer Barrett pause for a photo.



W hen Minnie

Hale Daniel

graduated from

the Atlanta Law School in 1911 in a

class of 40 men she discovered that

while she was educated in the field

of law, she was not legally allowed

to practice it in the state of Georgia.

She set about remedying this, and

over the next five years, lobbied for

the passage of the “Woman Lawyer

Bill” before the Georgia General

Assembly. In 1916 her efforts paid

off, and she and the women who

followed after her were granted the

right to practice law.

In 1928, Daniel and 18 other
women founded the Georgia
Association of Women Lawyers
(GAWL).

In those early years, the number
of female attorneys in Georgia
were few, and the organization’s

original constitution
stated GAWL’s pur-
pose as: “to promote
the welfare and inter-
est of women lawyers;
to maintain the honor
and integrity of the
profession of law; to
promote legal science
among women; to aid
in the enactment of
legislation for the
common good, and in
the administration of
justice.”

In a speech outlin-
ing GAWL’s brief his-
tory on the occasion of
its 16th anniversary in
1944, past president
Kate McDougald,
referring to the orga-
nization’s forebearers,
said, “Of course some-
body had to take a
stand for women—
women have ever
stood for progress and
opening up new vis-
tas. Where was the new world
before a woman sold her jewels to
send Columbus across the
waters—who were Raleigh and
Drake until Queen Elizabeth sent

them into the new wilderness of
America to seek progress?”

GAWL’s scrapbooks serve as a
physical reminder of the long road
female attorneys have traveled in
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Women’s Bar Has Unique 
Past, Bright Future
By Johanna B. Merrill
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Minnie Hale Daniel founded GAWL, along with
18 other women, in 1928 after becoming the first
woman to graduate from law school in the state
of Georgia in 1911.



Georgia. They are filled with arti-
cles, yellow and faded, that picture
vibrant subjects who found them-
selves working for the cause of
advancing women’s rights, simply
by choosing their desired profes-
sion. An article from a 1972 issue of
the Marietta Daily Journal describes
Tobiane Schwartz, an attorney at
Cobb County Legal Aide (as well
as a GAWL past president) as
“pretty” before it even discusses
her education or career.

Over GAWL’s 76-year history,
the number of women lawyers in
Georgia, and the United States, has
grown exponentially. In 2004 there
were 11,894 female members of the
State Bar of Georgia, approximate-
ly 33 percent of the total member-
ship. And close to 50 percent of all
law school graduates are women.

As the demographics have
changed, so has GAWL’s mission.
In the past the organization was
community service oriented, with
phases of political activism, but in
2002 GAWL created a strategic
plan with its primary goals focus-
ing on helping members gain net-
working and rainmaking skills,
work/life balance and leadership
training.

Laurie Speed-Dalton, current
GAWL president, said, “There are
still disadvantages that female
lawyers face that organizations like
GAWL try to work against.”

One of those disadvantages is
that work-life balance is still seen
as a woman’s issue, rather than a
professional issue, as it is women
who carry the majority of the
housework burden while still
holding full-time positions outside
the home.

Speed-Dalton said, “One day, I
hope that work-life balance is not
seen as a woman’s issue. In fact, we
should all strive for such balance.

With women in the work force full-
force, I think we all are beginning
to see that professional and person-
al lives cannot always be separate.
As such, it is important that we
find happiness in the office, in
building business contacts and in
our home life.”

Another of GAWL’s strategic
plan issues is to increase the num-
ber of female attorneys in leader-
ship positions. Despite the larger
numbers of women practicing law,
leadership positions are still domi-
nantly held by men. According to
the American Bar Association, only
16 percent of law firm partners are
women, 15 percent of Fortune 500
general counsels are women and
less than 20 percent of U.S. Court of
Appeals and District Court Judges
are female. It wasn’t until 1992 that
Justice Leah Ward Sears became
the first woman to serve on
Georgia’s Supreme Court.

“I have walked into a deposition
and opposing counsel assumes that
I am the court reporter rather than
the attorney, while the baby-faced,
male co-counsel does not have the
same mistake made about his iden-
tity. Why do assumptions like this
still get made when it is no longer
rare for women to be lawyers?
Perhaps it is because we often do
not associate females as being lead-
ers,” Speed-Dalton said. 

She said that one way to deal
with this misconception is for more
women to take on leadership roles.
GAWL aims to assist women
lawyers in this endeavor with its
leadership training program. The
strategic plan specifically states
that the leadership objective is to
“increase to 30 percent the number
of GAWL members who are in
leadership positions: publicly
appointed officials, publicly elect-
ed officials, partners, business

executives, bar association leaders
and non-profit board members.”
This year alone the Leadership
Training Committee has planned
and produced four training semi-
nars to assist female lawyers in
gaining leadership roles.

Over its long history, GAWL
has evolved from a small band of
women fighting for recognition
and promoting the “welfare and
interest of women lawyers” to a
statewide organization that serves
the more than 8,000 in-state
female attorneys of the Bar, who
are still working toward that same
aim. For more information, or to
join GAWL, visit their Web site at
www.gawl.org or contact Betsy
Giesler, executive director, at
(770) 350-9500. 

Johanna B. Merrill is the section
liaison for the State Bar of Georgia.
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In the early 19th century when

the first brick cubes rose to

decorate the state’s new

courthouse squares, Georgians

embraced an honest uncomplicated

architecture that celebrated simple

frontier values and fierce individu-

alism. The unambiguous lines of

this humble vernacular style and

later the unadorned chastity of the

Greek Revival Style supplied ideal

architectural monuments for the

early period. 

But the defense of slavery
imposed a corruption upon Greek
symbols in the years leading up to
the Civil War, and an increasing
sophistication characterized nation-
al architectural models in the decade
following Appomattox. By 1880, the
American South was in need of new
stylistic architectural symbols to
give form to both the old and the
new visions that were beginning to
rise from the ashes of surrender. 

Alexander Bruce’s 1881-83
Hancock County Courthouse at
Sparta and its two triplet sisters, the
1883-84 Walton County Courthouse
at Monroe and the 1885 Hall
County Courthouse at Gainesville
mark a turning point in the history
of public architecture in Georgia. 

The Hancock County
Courthouse at Sparta

In Hancock County, as in so many
Georgia counties, new aspirations
arrived by rail. After a long series of
railroad disappointments, the first
train arrived in Sparta on The Macon
and Augusta Railroad in 1870. At
last, Sparta had her long-awaited rail-
road. Movement for a new court-
house was quick to get underway. By
1874, The Sparta Times and Planter
reported that a bond issue to fund a
new courthouse had been approved
and that the Atlanta architectural
firm of Parkins and Allen had been
hired to design a new Hancock
County Courthouse. There followed
several years of controversy regard-
ing the county’s authority to issue
such bonds, and in 1877 the Georgia
Supreme Court apparently ruled in
the county’s favor. By 1879, Bruce
had replaced J. Warner Allen as

William Parkins’s partner, and one of
Bruce’s designs was selected for the
new court building at Sparta. Further
delays ensued, and the contract for
the construction of Bruce’s court-
house was not let until July of 1881.

Bruce began his architectural
career in Nashville as an apprentice
to the English-born architect H. M.
Akeroid, and in 1869 he moved to
Knoxville to open his own office.
Although the details of Bruce’s work
in Knoxville are incomplete, we
know that he designed at least five
court buildings in Tennessee includ-
ing the 1879 Hamilton County
Courthouse at Chattanooga. In 1879,
he arrived in Atlanta to begin his
practice with William Parkins with a
large portfolio of completed designs.
The design for the Hancock County
Courthouse was among these, for
Bruce had originated the plan four
years earlier. Completed in 1875 and
destroyed by fire in 1964, Bruce’s
McMinn County Courthouse at
Athens, Tenn., was identical in
almost every detail to Sparta‘s 1883
courthouse. In this era, there was
substantial precedent for the re-sell-
ing of designs as evidenced by the
fact that Bruce himself re-created this
fine building twice more in Georgia:
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The Grand Old Courthouses of Georgia 
By Wilber W. Caldwell
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first in 1884 in Walton County and
later in 1885 in Hall County.

Bruce would go on to design 19
court buildings in Georgia, but this
may well be his masterpiece.
Remarkably, Bruce’s Hancock
County Courthouse achieves suc-
cess by copying both old and new
models. Bruce’s magical synthesis
here in Sparta imparts grace and
sophistication upon the coarse
geometry of the old brick vernacu-
lar, while it reshapes the crassly
Baroque and inappropriately for-
mal Second Empire Style into a
soft, personal, rural idiom, alto-
gether fitting for the slow airy
ways of Sparta’s 800 inhabitants in
1883. On its hilltop site, the build-
ing still achieves a proper degree of
monumentality while retaining a
disarmingly comfortable charm. 

Bruce’s great gift here was his abil-
ity to preserve a fundamental vernac-
ular form while gracefully adorning
it with Second Empire plasticity and
up-to-date ornament. He began with
the familiar four-sided cross-like

footprint, with its hipped roof and
over-sized second story widows.
Thus the central form is similar to
many of the state’s antebellum brick
vernacular court buildings. For his
Second Empire model, Bruce chose a
courthouse designed by Cyrus
Porter, whose long career had taken
him to New York, Chicago, Buffalo
and Bay County, Mich. Porter’s Bay
County Courthouse had appeared in
Bicknell’s Village Builder and
Supplement in 1872. This popular pat-
tern book had contained Bruce’s own
design for “A Cottage Villa.” With its
central pedimented bay, and almost
identical silhouette and floor plan,
Porter’s design is clearly the source of
Bruce’s inspiration. There can be no
doubt of Porter’s influence on Bruce’s
ideas, for in 1877, Bruce copied
Porter’s design almost verbatim in
Carthage, Tenn., where his 1879
Smith County
Courthouse still
stands today.
Here in Sparta,
the pedimented

central bay balanced by mansard cor-
ner pavilions, masonry quoining and
segmental arched fenestration in the
squat ground floor mirror Porter’s
model.

Neither vernacular models nor
Porter’s Bay County Courthouse rise
to the heights achieved here in
Hancock County where Bruce added
his own gentle touch to their blend-
ing. The central section of the build-
ing is composed of several bays, and
a decidedly French three-deminsion-
alism propels the central bay for-
ward. This effect is heightened by the
use of rustication in the second story
quoining. The forward thrust of the
central bay de-emphasizes the mod-
ern elements of the straight-roofed
mansarded wings, which flank more
Classical Second Empire convex
mansards in the side elevations. For
the rustic effect, Bruce added a ram-
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Hancock County Courthouse at Sparta, built, 
1881-83. Parkins and Bruce, architects.
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Hall County Courthouse at Gainesville; built 1884;
destroyed by tornado, 1936. Bruce and Morgan,
Architects.



bling stick style porch across the front
of the building, thus emphasizing the
diminutive scale of the lower story,
which seems to be almost crushed
beneath the weight of the enormous
courtroom. Lastly, as with most of
Bruce’s subsequent work, the tower
was his own. Certainly not French
Second Empire, nor vernacular by
any stretch of the imagination, the
complex lantern adds the required
verticality without detracting from
the unity of all that lies below. The
overall effect is a charming combina-
tion of classic brick vernacular and
modern forms. Here is an eclecticism
born more of stylistic lag than any
vision of the future. Nothing could
have been more apt for Sparta.

The Walton County
Courthouse at Monroe

Not far away at Monroe, we find
the 1881-83 Sparta Courthouse’s

almost identical twin. In the early
1880s, along with Gourdon P.
Randall’s 1872 Bibb County
Courthouse at Macon and Parkins
and Bruce’s 1883 Fulton County
Courthouse at Atlanta, this court-
house completed in 1884 and its
sister at Sparta were arguably the
finest, most up-to-date court build-
ings in Georgia.

There can be little doubt that in
this period, designs were consid-
ered the property of the architect,
and that little attention was attract-
ed by the designer who resold his
own work. Self-plagiarism of this
sort was doubtless encouraged by
unsophisticated clients, who were
often so awed by these fine modern
buildings that they demanded sim-
ilar if not identical designs for their
own squares. All of this was driven
by a distorted sense of competition
among neighboring counties.

Fueled by the wild myths of New
South prosperity imported by the
railroads of the era, the resulting
boosterism and aggressive civic
scheming clearly exaggerated the
inherently Southern tendency
toward boasting into ongoing
duels of “oneupsmanship.”

The earlier Hancock County
Courthouse at Sparta bares such a
striking resemblance to this build-
ing that it is easier to point out the
differences than to enumerate the
similarities. There is considerable
variation in the decoration especial-
ly in the fenestration. Notably only
the three central courtroom win-
dows have hooded arches in
Monroe, while the remaining win-
dows are adorned with masonry
keystones and splays which are
absent at Sparta. The dormers in the
mansard roof of the wings appear
more Gothic here in Monroe and
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Walton County Courthouse at Monroe, built, 1883-
84. Bruce and Morgan, architects.
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McMinn County Courthouse at Athens, TN, built
1875, burned 1964. Alexander Bruce, architect. 



the elegant rusticated stone quoin-
ing found at Sparta is omitted here. 

The most notable difference is the
clock tower. The original tower was
apparently destroyed in a wind-
storm shortly after the building was
completed. Although few local
newspapers from this era survive,
and there is no official record of this
event, in March of 1890 The Harris
County Banner Messenger reported
that “the tower of the courthouse at
Monroe has been declared danger-
ous and will be removed.” One of
Monroe’s few surviving 19th centu-
ry newspapers is an 1897 edition of
The Walton News which contains a
photograph of this courthouse with
a tower identical to the one we see
today, but with no clock. We know
that the clock was installed in 1910,
but records regarding the 1910
remodeling are sketchy. It is possi-
ble that in 1890 the county removed

only the dome that crowned the
tower. If this is the case, then the
abbreviated tower we see today is
original, and the 1910 “remodeling”
involved only the installation of a
new clock. It is more likely that the
original tower, a copy of the one at
Sparta, was removed in 1890 and
replaced shortly thereafter.

Although these buildings clearly
mirror the vocabulary of the Second
Empire architecture so popular a
decade earlier in the American
North, Bruce apparently understood
the dangers of employing “Yankee
finery” to appeal to a Southern aes-
thetic. Thus, he was careful to sub-
due modern Parisian elements in the
design and impose a simple rural
blend of those Italianate and Gothic
decorative ideas that had crept into
the American brick vernacular in the
years before the Civil War. The
result was a stunning combination

of the modern architecture of the
Gilded Age and the comfortable but
archaic vernacular architecture of
the American frontier. Nothing
could have been more appropriate
for Monroe in 1883 for, like most
Southern towns, the place dreamed
of the prosperity of a new age while
it desperately struggled to retain
frontier traditions and the social
order of earlier times. 

The Hall County
Courthouse
at Gainesville

Gainesville was the location of the
last of Bruce’s four nearly identical
courthouses. Sadly this building,
completed in 1885, was completely
destroyed in 1936 by a devastating
tornado, which wrecked a substan-
tial portion of Gainesville and killed
more than 200 people there. Before
its untimely end, this building invit-
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ed comparison with its three triplet
sisters, Bruce’s 1875 McMinn
County Courthouse at Athens,
Tenn., his 1881-83 Hancock County
Courthouse at Sparta and his 1883-
84 Walton County Courthouse at
Monroe. These four Second Empire
court buildings all attested to the
architect’s considerable skill in com-
bining the modernity of the fashion-
able Second Empire Style with soft
comfortably Southern forms.

The Second Empire in the
American North had begun as a
fashionable voice of growing finan-
cial and industrial might, and by
1865 it was much employed in pub-
lic building and especially popular
with governmental builders. With
the abuses of the Gilded Age and
the corruptions of the Grant
Administration in the North, the
style quickly became tainted by the
vices of the era. Informally called
the “General Grant Style,” needless
to say, it knew little popularity in
the rural South. All of this makes
Bruce’s achievement the more
remarkable. Here in Gainesville, as
in Sparta and Monroe, he fashioned
an essentially Second Empire court-
house, which succeeded despite the
mansard-roofed perils inherent in

its Yankee symbolism. Through a
careful synthesis with more familiar
forms, Bruce softened the building’s
modern effect by infusing a com-
fortable local vocabulary, like the
high arched windows of the court-
room and the simple Classicism of
the lantern. In 1885, Bruce’s Hall
County Courthouse was an apt
symbol for the post-war South, for
stylistically it looked backward and
forward at the same time.

The likeness of this structure to its
sisters on two other squares in the
Georgia Piedmont seems to have
drawn little remark in either
Gainesville, Sparta or in Monroe.
Although there were some differ-
ences, they were minor. The roofline
of the lantern here in Gainesville is
of a cleaner, more Classical type, the
low porch is smaller, and there are
some variations in the fenestration,
banding and the decorative quoin-
ing. Nonetheless, it appears that
exclusivity of design was not expect-
ed, or at least was of little impor-
tance at this early date in these then
rather remote places. The connectiv-
ity that was provided by Georgia’s
blossoming rail system would soon
put an end to such tolerance. But in
1885, when professional architects

were just beginning to make their
mark in the far-flung corners of the
state, this sort of self-plagiarism was
apparently acceptable.

Bruce was not the only architect in
Georgia who was copying himself
by reselling plans. Augusta’s Lewis
Goodrich would build nearly identi-
cal court buildings at Crawfordville
and Sylvania and Walter
Chamberlain at Nashville and
Oglethorpe. James W. Golucke
would resell plans of several types,
most notably those of the 1900
Schley County Courthouse at
Ellaville, which was recreated in
Jones County at Gray in 1905 and in
Baker County at Newton in 1907. 

Excerpted by Wilber W. Caldwell,
author of The Courthouse and the
Depot, The Architecture of Hope
in an Age of Despair, A Narrative
Guide to Railroad Expansion and
its Impact on Public Architecture
in Georgia, 1833-1910, (Macon:
Mercer University Press, 2001).
Hardback, 624 pages, 300 photos,
33 maps, 3 Appendices, complete
Index. This book is available for
$50 from book sellers or for $40
from the Mercer University Press
at www.mupress.org or call the
Mercer Press at (800) 342-0841
inside Georgia or (800) 637-2378.
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Linda A. Klein & Michael S. Neuren
Lawler, Tanner, Zitron & Pachman, PC

Thomas W. Malone
E. Penn Nicholson III

Kenneth S. Nugent, PC
Mary Ann B. Oakley

The Honorable Carson D. Perkins Sr.
William A. Trotter

Weiner, Shearouse, Weitz, 
Greenberg & Shawe, LLP

Brent L. Wilson

LEADERSHIP CIRCLE 
($500 - $749)
Joel Arogeti

William D. & Donna G. Barwick
John P. Batson & Lisa J. Krisher

Paul R. Bennett 
The Honorable Alice D. Bonner

Phillip A. Bradley & Cathy A. Harper
Thomas B. Branch III

Jamie M. Brownlee & David G. Russell
Aaron L. Buchsbaum
Mary Jane Cardwell

R. Peter Catlin III
Murphy A. Cooper

Harold T. Daniel Jr.
Robert O. Davis

Bertis E. Downs IV
Thomas M. Finn

John P. Fry
M. Ayres Gardner & William J. Cobb

Emmett L. Goodman Jr.
William S. Goodman

F. Sheffield Hale
James I. Hay

Philip C. Henry
Catherine C. Henson

Phyllis J. Holmen
R. William Ide III

Norman J. Johnson
Richard P. Kessler Jr.

Kirkley & Hawker, LLC
I. Ward Lang

Professor Harold S. Lewis Jr.
Long & Holder, LLP

Macon Bar Association
Willis L. Miller III
Neil C. Schemm

Tonia C. Sellers & Seth Weissman
J. Christopher Simpson

J. Douglas Stewart
Thomas W. Talbot
Evelyn Y. Teague

Melody Wilder
Timothy W. Wolfe

SUSTAINER’S CIRCLE 
($250 - $499)

Anonymous
Anonymous

C. Michael Abbott
Alfred B. Adams III

The Honorable William P. Adams
Adams, Hemingway & Wilson, LLP
The Honorable Anthony A. Alaimo

Paul H. Anderson Jr.
Janet M. Ansorge

Thomas J. Anthony
Ashenden & Associates, PC

Anthony B. Askew
Elyse Aussenberg

Bob Barr
Ansley B. Barton
Rhonda L. Bass

William R. Bassett
Jacob Beil

Frank J. Beltran
Albert E. Bender Jr.

Jack K. Berry
N. Staten Bitting Jr.

Phil Bond
Brownstein & Nguyen, LLC

Sheryl L. Burke
Maureen Agnes Cahill

Peter C. Canfield
Thomas L. Cathey
Dolly R. Chisholm
Larry J. Collins

Robbie E. Colwell
John D. Comer
Carol C. Conrad

Randall A. & Jacqueline S. Constantine
Roy W. Copeland

Reverend John L. Cromartie Jr.
Eleanor M. Crosby

2004
“And Justice

for All”
State Bar Campaign 

for the 
Georgia Legal

Services Program, Inc.
(April 1, 2004 - March 31, 2005)

A Salute to Our Friends!
We are grateful to our loyal supporters 

who give generously to the 
Georgia Legal Services Program, Inc.

(GLSP) in support of our mission to provide
access to justice and opportunities out of

poverty for low-income Georgians.

Honor Roll of Contributors
The campaign raised $333,312 from 2,818

bar members and law firms.
The following donors contributed $150 or

more to the campaign from 
April 1, 2004 - February 14, 2005.



Gilbert H. Davis
Randall H. Davis
Peter H. Dean

Gregory J. Digel
Bryan Dorsey

Thomas G. Douglass Jr.
L. Zack Dozier

William M. Dreyer
Myles E. Eastwood
Tom A. Edenfield
Robert G. Edge

Michael L. Edwards
Professor C. Ronald Ellington

A. James Elliott
Belinda W. Engelmann

J. Melvin England
Jule W. Felton Jr.
R. Jeffrey Field

Angel A. Figueredo
J. Sidney Flowers

Edward J. Fogarty III
Forbes & Bowman

Murray A. Galin
Catherine L. Gaylord

Wayne Grant
William H. Gregory II

The Honorable Adele L. Grubbs
Divida Gude

Kathryn N. Hedden
Paul D. & Sharon B. Hermann

Wade W. Herring II
Earl L. Hickman

Clifford G. Hoffman
John V. Hogan, V
David E. Hudson

David W. Hull
Ron S. Iddins

Jennifer Nava Ide
Rachel K. Iverson
Cathy L. Jackson

J. Scott  & Tanya H. Jacobson
Mary B. James

The Honorable Sallie R. Jocoy
Frederick W. Johnson

Todd M. Johnson
Frank C. Jones
Robert N. Katz
Kirk W. Keene

Lynda W. Kenney
The Honorable Patricia M. Killingsworth

V. Scott Killingsworth
John K. King Jr.

Martin Luther King Jr., Observance Day
Association, Inc.

Dow N. Kirkpatrick II
Ronald J. Kurpiers II

Steven J. & Sheri S. Labovitz
Thomas P. Lauth
Guy E. Lescault

Charles T. Lester Jr.
David S. Lipscomb

John B. Long
Matthews & Steel
Celeste McCollough

Christopher J. McFadden
James J. McGinnis

The Honorable T. Penn McWhorter
Mitchell & Shapiro, LLP

John H. Mobley II
Michael L. Monahan

George E. Mundy
The Honorable Margaret H. Murphy

Lesly G. Murray
Frank S. Ney

Mary Margaret Oliver
A. Summey Orr III
Shelby A. Outlaw

Paul Owens
Nicholas S. Papleacos

A. Sidney Parker
Cynthia B. Pearson
Hugh Peterson Jr.

Evans J. Plowden Jr.
Thomas E. Prior

Jill A. Pryor
David A. Rabin
Warren H. Rary

Tera L. Reese-Beisbier
George R. Reinhardt Jr.

Robert B. Remar
Melody Z. Richardson

Lynn M. Roberson
James H. Rollins

Gail E. Ronan
Jewett & Alan Rothschild Jr.
Robert O. & Joan E. Rushton

J. Ben Shapiro
Meredith L. Shearer

Alex W. Smith
Solomon & Associates, PC

E. Dunn Stapleton
Mason W. Stephenson

Charles W. Surasky
Michael J. Thomerson
Randolph W. Thrower

Torin D. Togut
Thomas W. Tucker

William A. Turner Jr.
The Honorable Margaret G. Washburn

Joseph W. Watkins
David A. Webster

Welch, Spell, Reemsnyder, Pless & Davis, PC
Robert G. Wellon

Chris H. Westmoreland
Diane S. White
Leigh M. Wilco

Margaret T. Wilkinson
Katie Wood

The Honorable Anne Workman
Kathryn M. Zickert
Alex L. Zipperer III

DONOR’S CIRCLE
($150 - $249)

Anonymous
Anonymous
Anonymous

Sarah H. Adams
Thomas Affleck III

Simon H. Ahn
Barry P. Allen

Robert L. Allgood
Donald R. Anderson
David K. Anderson
Judy M. Anderson

The Honorable R. Lanier Anderson

Douglas G. Andrews
Stephen C. Andrews
Elizabeth J. Appley
Margaret L. Argent

W. David Arnold
Janet F. Aserkoff

Robert W. Ashmore
Lash S. Askew

Otis F. Askin Jr.
Tamara M. Ayres
Richard J. Azar
Judith F. Bagby

Jeffrey S. Bagley
Charles M. Baird

Irene E. Baker
Milner S. Ball

Cheryl Ann Banks
Robin N. Bargeron

Patricia T. Barmeyer
Robert A. Barnes

The Honorable Roy E. Barnes
Stephen K. Barnett
Robert L. Barr Jr.

The Honorable Patricia D. Barron
Ronnie K. Batchelor

The Honorable Dorothy T. Beasley
Philip E. Beck

David H. Bedingfield
Bennett Law Firm

Bentley, Bentley & Bentley
Michael R. Berlon

Deena R. Bernstein
Barry W. Bishop
Bennie H. Black

James H. Blanchard
James D. Blitch IV

Sheri L. Bocher
Leon Boling

Emmet J. Bondurant
Gregory C. Bongiovanni

Edward E. Boshears
Edward J. Boswell
Sandra K. Bowen
Matthew F. Boyer

Nancy F. & Jeffrey O. Bramlett
E. Thomas Branch Jr.

Helen D. Brannen
R. Alexander Bransford Jr.

Cynthia A. Brazell
Brent M. Bremer
Deborah A. Brian

J. Converse Bright
Robert E. Broker
William K. Broker
James D. Brown
Phillip M. Brown

Mathew D. Brownfield
Fred E. Bryant
Robert C. Buck

Christine P. Bump
Thomas R. Burnside Jr.
Jeanette N. Burroughs

Brian C. Bush
Howard S. Bush

G. Bland Byrne III
Thomas M. Byrne

Eurus Cady III
Susan A. Cahoon

Louis T. Cain Jr.
Elizabeth C. Calhoun
Jefferson C. Callier

Samuel A. Cann
Jack M. Carey

Jason James Carter
John D. Cartledge

Peter R. Cates
Bryan M. Cavan

Robert W. Chambers
John A. Chandler
Sandra G. Chase

Joseph E. Cheeley Jr.
Fred S. Clark

The Honorable Harold G. Clarke
Isaac W. Cobb

Cohen & Caproni, LLC
George L. Cohen

Katherine M. Cohen
Ronald H. Cohen

The Honorable Susan S. Cole
Arlene L. Coleman
Debra F. Coleman

John R. Coleman Jr.
Paul J. Connell

Robert P. Constantine Jr.
J. Vincent Cook
Lance A. Cooper
Scott B. Cooper

Sonja K.P. Cooper
Steven A. Cornelison

Miles S. Cowan
Thomas A. Cox

Cathy A. CoxBrakefield
J. Michael Cranford

Terrence L. Croft
The Honorable Dickey Crosby

Jackson L. Culbreth
Stephen E. Curry

Thomas W. Curvin
Henry N. Cyrus
Lesley E. Daigle
Leonard Danley

Marc E. D’Antonio
Shelley Davidson
Ronald W. Davis

Stephen H. DeBaun
Carey P. DeDeyn
Joseph W. Dent
Leslie A. Dent

J. Christopher Desmond
Robert S. Devins
G.L. Dickens Jr.

Charles Dickenson
Mary Irene Dickerson

Melissa S. Dillon
Linda K. DiSantis

Sally A. Dorn
David N. Dorough Jr.
Cam D. Dorsey Jr.

Sharon E. Dougherty
The Honorable Orion L. Douglass

Raymond J. Doumar
Charles J. Driebe

James B. Duncan III
Willis A. Duvall
Jerry B. Dye

Gerald M. Edenfield



Boykin Edwards Jr.
Lewis S. Eidson Jr.

Kedrick N. Eily
William P. Eiselstein
Gregory S. Ellington
M. Jerome Elmore
Anne S. Emanuel
Mark S. Etheridge

Evans & Evans
C. Michael Evert Jr.

Leonard Farkas
Emma B. Farmer
Farrar & Hennesy
Fletcher Farrington

The Honorable William A. Fears
Dana L. Ferguson

Fincher & Hecht, LLC
Fine & Block

Kevin D. Fitzpatrick Jr.
Peter Flanagan

James C. Fleming
John H. Fleming
Paul J. Fleming

The Honorable Robert E. Flournoy
Daisy H. Floyd

Timothy W. Floyd
Peter A. Fozzard

James B. Franklin
Dorothy B. Franzoni

Carla E. Frazier
George H. Freisem III

Carlynn M. Fuller
Gregory L. Fullerton
John K. Gallagher
J. Michael Garner

Claude E. Garrett & Andrew P. Macko Jr.
E. Reid Garrett
Ray B. Gary Jr.

John R. Gaughen
Evelyn & Don Gay
Bruce H. Gaynes

Murl E. Geary
Karen H. Geiger
Jerry L. Gentry
Lamon R. Gervin

Charles P. Giallanza
Kay A. Giese

William D. Gifford
The Honorable Martha K. Glaze

Richard G. Goerss
John J. Goger

Debra G. Gomez
Kevin A. Gooch
Barry Goodman

Michael D. Goodman
Alan B. Gordon

William C. Gottschalk
Shelia M. Govan-Ugbesia

Kevin E. Grady
Charles A. Gravitt Sr.

Cary M. Greene
Kevin C. Greene
John W. Griffin

Malvern U. Griffin III
Charles C. Grile
Gary G. Grindler

Kay E. Gross
John D. Hadden

John R. & Judy Haeger
Stephen H. Hagler
Stacey A. Haire
Floyd C. Hale

The Honorable Carolyn C. Hall
Avarita L. Hanson
Timothy Harden III

Hilary Harp
Richard J. Harris

James W. Harry III
Carl R. Hartrampf III
Elizabeth F. Harwell
Suzanne K. Hashimi
James K. Hasson Jr.

Darren C. Hauck
John R. Hawkins Jr.

Franklin D. Hayes
Nathan A. Hayes

Daniel C. Haywood
W. Thomas Haynes

Karen G. Hazzah
Gregory K. Hecht

Edward C. Henderson Jr.
Kenneth M. Henson Jr.

Robert E. Herndon
David A. Herrigel

Robert L. Hessman
G. Lemuel Hewes
Jonathan Hewett

Zoe M. & Charles F. Hicks
Taylor B. Higgins

Adella D. Hill
Mitzi L. Hill

Richard H. Himes Jr.
Daniel F. Hinkel

Inman G. Hodges
Michael J. Hofrichter

Metz R. Holder
Philip E. Holladay Jr.

Gwenn D. Holland
William P. Holley III

David S. Hollingsworth
Marne A. Holloway

Michelle L.H. Homier
Catherine A. Hora

Lisa K. Hoskin
Stanley C. House
Harry C. Howard

Kristen K. Howard
The Howard Law Firm, PC

Larry C. Howell
George M. Hubbard

Mary J. Huber                        
H. Martin Huddleston                   

David L. Hudgins                      
David E. Huizenga                      

The Honorable Willis B. Hunt Jr.            
Charles D. Hurt Jr.                     

The Honorable Thomas A. Hutcheson        
Robert D. Ingram

A. Felton Jenkins Jr.                    
Terrie A. Jenkins                      
William R. Jenkins                     

C. James Jessee Jr.
James V. Johnstone                    
Theodore C. Jonas                     
Andrew W. Jones                      

Billy N. Jones                        

James Carl Jones III                    
Royetta M. Jones                      

Stanley S. Jones Jr.                    
Margaret M. Joslin                     

Vicki W. Judd                        
John R. Justice                       

Edward W. Kallal Jr.                    
Abraham L. Kanner                     

Brad C. Kaplan                        
Mary Katz                           

Howard Kaufold Jr.                    
Sheldon Michael Kay                   

Sarah K. Keech                       
Paul B. Kemeness                      

John P. Kemp                        
Martin M. Kendall                     
Rita E. Kennedy                       
Juanita Kenner                       

Susan W. & Donald Kennicott             
Claude M. Kicklighter Jr.                 

James K. Kidd                        
Cada T. Kilgore III                     
Robert P. Killian 

King & Associates                     
F. Carlton King Jr.                     
Maurice L. King Jr.                     

Robby A. King                        
Wilbur B. King                        

Theodore R. Kingsley                   
Francis P. Kinson                      

Glenn A. Kirbo                        
Seth D. Kirschenbaum                   

P. Bruce Kirwan                       
Deborah S. Kitay                      
Joyce E. Kitchens                      
Alton D. Kitchings                     

Rhonda L. Klein                       
Adriana F. Klich                       

Wyckliffe A. Knox Jr.                   
Sylvia K. Kochler                      
Frank J. Kralicek                      

Simone Von Werden Kraus                
Cynthia M. Krewson                    

Michael Q. Kulla                       
Rita J. Kummer                       

Jennifer A. Kurle                      
David A. LaMalva                      
Kipler S. Lamar                       
Laurel P. Landon                      

David N. Lefkowitz                     
Zane P. Leiden                        

Robert N. Leitch                       
Bruce T. Leonard                      

Matthew W. Levin                     
J. Curtis Lewis III                      
Joyce G. Lewis                       

Risa L. Lieberwitz                      
Sarah E. Lockwood                     

C. Scott Logan                        
Nicholas A. Lotito                      

H.W. Lott                           
Sarajane N. Love                      

Thomas J. Ludlam                     
Leda S. Lyerly                        

Charles W. Lykins                      
Daniel I. MacIntyre                     

Malcolm Mackenzie III                  
Robert R. Maddox                     

Leonard T. Marcinko                    
Edwin Marger                        

Laurence Margolis                     
D. Todd Markle                       

John J. Martin Jr.                     
Philip J. Marzetti                      
Karol V. Mason                       
Kirby G. Mason                       

James B. Matthews III                  
Katherine T. Maynard                   

Paul B. Mazur                        
Thomas E. McClamma Jr.                

Bryan T. McCully                      
James T. McDonald Jr.                  
Julian B. McDonnell Jr.                  
Kenneth P. McDuffie                   

Benjamin F. McElreath Jr.                
James R. McGibbon                    
Anne G. McGlamry                     
Max R. McGlamry                     
Barry B. McGough                     
Joseph T. McGraw                     

James F. McGuire Jr.                   
Julie F. McIntyre                      

Daniel R. McKeithen                    
Marci W. McKenna                     

McKenney, Jordan & Carey               
Patrick F. McMahon                    

Patrick J. McManamy
F. Shields McManus                    
Merrill & Stone, LLC                    
Adam S. Meyerowitz                   

Ellen R. Milholland                     
A. Montague Miller                     

Dora A. Miller                        
Patricia A. Miller                      

Phyllis Miller
John T. Mitchell Jr.                    

Philip H. Moise                        
Thomas R. Mondelli                    

The  Money Tree, Inc.                   
Diane M. Moore                       

William M. Moore                      
Carlton H. Morse Jr.                    

James E. Moye                       
Patrick J. Mulligan                     
Barbara S. Murphy                     
Aasia Mustakeem                      
William Nash Jr.                       
Rose H. Nathan                       

Elizabeth E. Neely                      
Terry L. Nevel                        
Randy L. New                        

Matthew W. Nichols                    
Ninfo & Associates, PC                  

John A. Nix                          
Angela M. Nixon                      

John P. Nixon                        
Elizabeth J. Norman                    

Sam Nunn     
Gregory A. Oberry                     
Judith A. O’Brien                      

Patrick T. O’Connor                    
Victoria A. O’Connor                    

Patricia O’Kelley                      
The Oldenburg Law Firm                 

James A. Orr                         
Christopher J. Osteen                   



James N. Osteen Jr.                    
Jennifer I. Oswald                     
Suzanne R. Pablo                      
Christina S. Pak                 
Laura R. Pardo                        

W. Henry Parkman                     
Jason M. Pass                        

Virginia E. Patterson                    
W. Russell Patterson Jr.                 

Timothy J. Peaden                     
The Honorable George M. Peagler Jr.        

Hope M. Pereira                       
Christian H. Perry                      

Harry W. Pettigrew                    
Geraldine C. Phillips                    

Benjamin E. Pierce III                   
Loretta L. Pinkston                     

Lt. Colonel John L. Plotkin                
Ramon R. Plowden                     

David H. Pope                        
Carmen V. Porreca                     

Steven L. Pottle                       
Janice Powell                        

Robert D. Powell                      
Jeffrey N. Powers

John S. Pratt
Mary A. Prebula                       
Glyndon C. Pruitt                      

Charles N. Pursley Jr.                   
Mary F. Radford                       

Charles H. Raley Jr.                    
Vance O. Rankin III                     
Marie T. Ransley                      

Warren E. Ratchford
Mark S. Redden                       

Bonzo C. Reddick                      
Kimberly A. Reddy                     
Joan S. Redmond                      
John D. Reeves                       

Francesca A. Rehal                     
Susan M. Reimer                      
Laura J.C. Reis                       

W. Gene Richardson                    
Joycia C. Ricks                       

Robert E. Ridgway Jr.                   
Clarence H. Ridley                     
Gregory L. Riggs                      
Sheila D. Rizzo                        

Theodore W. Robinson                  
Tina S. Roddenbery                    

Teresa W. Roseborough                 
Jack Rosenberg                       

Robert Rosenblum                     
Robert P. Rowe                       
David L. Rusnak                       
Michael C. Russ                       

Sacred Heart Catholic Church             
Jeffrey L. Sakas                      

Stephen J. Sasine                     
Thomas E. Scanlon                     
David N. Schaeffer                     

Kenneth H. Schatten                    
Steven E. Scheer                      

Steven R. Schefstad                    
Lawrence B. Schlachter                 

Richard R. Schlueter                    
Schulten, Ward & Turner, LLP             

Jason R. Schultz                      

Robert C. Schwartz                    
Claude F. Scott Jr.                     
William N. Searcy                      

Catherine C. Semler                    
Shelley A. Senterfitt                    
Stanton J. Shapiro                     
Maureen W. Shealy                    
Linda S. Sheffield                      

Andrew M. Sheldon                    
Scott N. Sherman                      

The Honorable Marvin Shoob              
James M. Sibley                      
M.T. Simmons Jr.                      
Alfred L. Singer                       
Rita A. Sislen                         

Charles E. Sloane                      
Archer D. Smith III                     

Brian R. Smith                        
Carmen D. Smith                      

George B. Smith III                     
The Honorable J. Donally Smith            

Jane S. Smith                        
Jeffrey M. Smith                      
John E. Smith III                      
John H. Smith                        

Michael T. Smith                      
The Honorable Philip C. Smith             

Rex D. Smith                         
Richard A. Smith                      
Robert B. Smith                       
Brian G. Smooke                      

Cubbedge Snow Jr.                    
Charles W. Snyder                     

Professor Roy M. Sobelson               
Lawrence S. Sorgen                    
John I. Spangler III
Huey W. Spearman                     
Charles N. Spence                     
Pamela M. Spencer                     

John C. Spinrad                       
David J. Stewart                      

James S. Stokes IV                    
The Honorable Irwin W. Stolz Jr.

Stone & Chapman, PC                  
Kice H. Stone                        

Joseph F. & Deanie W. Strength           
Alexander T. Stubbs                    
Michael A. Sullivan                     
Stephen B. Swartz                     

L. Jack Swertfeger Jr.                  
Thomas P. Swift Jr.                    

Treadwell Syfan                       
Elizabeth V. Tanis                      

Dustin S. Taps                        
The Honorable Susan Tate               

John S. Taylor                        
Laura G. Thatcher                     

Diana M. Thibodaux                    
James M. Thomas                     
Mark W. Thomas                      

Leslie S. Thomasson                    
Susan B. Timberlake                    

The Honorable Richard D. Tunkle           
David L. Turner                       

Stanley J. Turner                      
Michael W. Tyler                      

Gregory W. Valpey                     
Woodrow W. Vaughan Jr.                

J. Barrington Vaught                    
Rex R. Veal                          

The Honorable Robert L. Vining Jr.          
Rose Marie Wade                      

Philip M. Walden Jr.                    
H. Jay Walker III                      
Robert H. Wall                        
Phillip J. Walsh                       

Angie M. Walton                      
Victoria C. Walton                     

C. Wilbur Warner Jr.                    
Johnny W. Warren                     

Theron D. Warren III                    
Wilson M. Watkins                     

Joseph D. Weathers                    
Jack M. Webb                        
Beryl H. Weiner                       
Mark Weinstein                       

Holle Weiss-Friedman                   
Sherie M. Welch                       

Anne W. Westbrook                    
Steven A. Westby                     

John A. White Larry J. White   
Larry J. White

Richard A. White                      
Damon A. Wiener                      
Frank B. Wilensky                     
Kristin B. Wilhelm                      

David S. Wilkin                       
Lorie L. Williams                       

Phyllis R. Williams                     
Ronald F. Williams                     

James T. Wilson Jr.                    
Robert D. Wilson                      

John W. Winborne III                   
Walter H. Wingfield                    

Angela WoodallBright K. Wright            
Robert U. Wright                      
C. Robin Wyatt

The Honorable James E. Yates III           
Glenn T. York Jr.                      
Edward R. Zacker                      
Jerome A. Zivan    

IN-KIND GIFTS
Dawson Morton
Lisa E. Chang 

Robert O. Davis
Janet Hill

George T. Manning
Microsoft Corporation

HONORARIUM GIFTS
In honor of Bill Broker and the GLSP

Savannah and Gainesville Offices 
Amy Gellins & Tad MacMillan

MEMORIAL GIFTS

In memory of Fred M. Hasty
Katz, Flatau, Popson & Boyer, LLP

In memory of Betty Lees
Joan Wade

In memory of Albert Mazo
Susan E. Watts

In memory of Iva Jean Mitchell
R.O. Lerer

In memory of 
The Honorable George E. Oliver

The Honorable Phyllis Kravitch

In memory of Richard H. Phillips
Staff of the Savannah Office of the Georgia

Legal Services Program, Inc.

In memory of Leonard M. Trosten
Catherine M. & D. Campbell Bowman Jr.

John A. Cardon
Carl D. & Grace P. Hobelman

In memory of 
The Honorable Stephen Toth

The Honorable Dorothy Toth Beasley

SPECIAL PROJECT GIFTS
Carroll & Suzanne Bray
King & Spalding, LLP

McKenna Long & Aldridge, LLP
Sutherland, Asbill & Brennan, LLP

2004 CAMPAIGN COMMITTEE

George R. Reinhardt Jr.
President,

State Bar of Georgia

William D. Barwick
Immediate Past President, 

State Bar of Georgia

James Walton Boswell III
Jeffrey O. Bramlett

Lisa Chang
R. William Ide

Charles T. Lester Jr.
Mary Ann B. Oakley

We are grateful to all who contributed 
and made this campaign such a 

tremendous success.

To support the 2005 “And Justice for All”
State Bar Campaign for GLSP, mail your

check to:
State Bar of Georgia Campaign for Georgia

Legal Services
P.O. Box 999

Atlanta, Georgia 30301

Your generosity is appreciated!
GLSP is a non-profit law firm recognized as a
501 (c)(3) organization by the IRS.  Gifts are
tax-deductible to the extent allowed by law.
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Opening Night Festival
Be sure to join your fellow Bar members for the section-sponsored
Opening Night Festival. Appearing for one night only at the State
Bar of Georgia's Opening Night Festival—the Sensational Sounds
of Motown! Join us for a fun filled evening of Motown music and
hear wonderful oldies such as: Sugar Pie-Honey Bunch, My Girl,
Just My Imagination, Stand By Me, Soul Man, Knock On Wood
and of course Mustang Sally. So, come on down and twist and
shout with the Sensational Sounds of Motown. This evening will
be one you will not want to miss. Throw on your favorite casual
attire and head for the lawn! In addition to the wonderful enter-
tainment, great food and drinks will be provided throughout the
evening. There will also be a myriad of activities for the children.

Presidential Inaugural Gala
Don’t miss the installation of Robert D. Ingram as the incoming
president for the State Bar of Georgia! Entertainment for the
evening includes a mini production of a play from Colquitt, Ga.,
called "Swamp Gravy.” It's an evening of entertainment you won't
want to miss!

CLE & Section Events
Fulfill your CLE requirements or catch up with section members
on recent developments in the areas you practice.  Many worth-
while programs will be available, including updates in specific
areas, section business meetings, alumni functions and the 
plenary session along with two Board of Governors meetings.

Social Events
Enjoy an exciting and entertaining welcoming reception, the
Supreme Court Reception and Annual Presidential Inaugural
Gala, along with plenty of recreational and sporting events to 
participate in with your colleagues and family.

Family Activities
Golf, tennis, shopping, sight-seeing all available for your 
convenience.

Children/Teen Programs
Programs designed specifically to entertain children and teens 
will be available.

Exhibits
Attendees please don't forget to visit the booths at the Annual
Meeting. If you get your exhibitor card stamped with the appropri-
ate number you will be entered into a drawing to win a 2-night
stay at the Westin Savannah Harbor Resort & Spa.



KUDOS
Kilpatrick Stockton partner Neil
Falis has been named Atlanta
Chapter President of the National
Association of Corporate Directors.
Falis is a partner in the Corporate
Group of Kilpatrick Stockton. His

securities practice includes the counseling of pub-
lic companies and their officers and directors on
disclosure and reporting requirements, including
advice on the effects and implications of the
Sarbanes-Oxley Act of 2002 and related NYSE and
Nasdaq regulations. He has published various
articles, and frequently speaks to senior directors
and officers of public companies on corporate
governance-related matters.

Alston & Bird LLP is one of six Georgia compa-
nies listed on FORTUNE magazine’s “100 Best
Companies to Work For” for 2005. Alston & Bird,
ranked ninth, holds the distinction of being the
only law firm ever to make the top 10 in four con-
secutive years. In particular, the firm was cited for
its unique work environment and the sense of
humor among employees. Alston & Bird was also
recognized as one of the best companies national-
ly in providing maternity leave and day care for
employees. Alston & Bird was selected from
among 356 finalists drawn from an overall candi-
date pool numbering more than 1,000 companies.
A survey of randomly selected employees was
used to capture employees’ opinions about their
workplaces and such topics as quality of work-
place culture, diversity and encouragement of
work-family balance.

Kilpatrick Stockton LLP announced
that Atlanta attorney Rey Pascual,
member of the Corporate Practice
Group, has been elected to serve a
three-year term on the firm’s Executive
Committee. Pascual practices corpo-

rate finance and securities laws, both domestically
and in Latin America. He also heads the firm’s
investment management practice team and repre-
sents numerous investment funds and advisers.
Pascual has been recognized as a leading lawyer for
corporate and mergers and acquisitions law by
Chambers USA: America’s Leading Business Lawyers, as
a Super Lawyer by Atlanta Magazine, and as a Who’s
Who in Law by the Atlanta Business Chronicle.

Atlanta-based firm Ogletree, Deakins, Nash,
Smoak & Stewart, P.C., (Ogletree Deakins) grew
40 percent in spite of the 2004 national trend,
solidifying itself as one of the nation’s leading
labor and employment law firms with significant

growth and recognition among a variety of peer
groups. According to the National Law Journal’s
survey of the nation’s 250 largest law firms, over-
all growth among firms was less than 2 percent.
Ogletree Deakins increased its number of lawyers
by 40 percent and moved from No. 223 to No. 159
on the highly regarded NLJ 250 list.

The March of Dimes Georgia Chapter has named
Deloitte Tax LLP executive Susan Boltacz as
Downtown Atlanta WalkAmerica Chair. The
annual event raises funds to support the March of
Dimes efforts to save babies from premature birth.
As chair, Boltacz will oversee revenue develop-
ment, sponsorship, team recruitment, promotion
and logistics for the event, which is expected to
attract nearly 8,000 walkers to Atlanta. A March of
Dimes volunteer since 2004, she also leads Deloitte
as a corporate sponsor for WalkAmerica.

George W. Jordan III of intellectual property law
firm Merchant & Gould recently received the
Houston Bar Foundation award for the
Outstanding Legal Article published in The
Houston Lawyer in 2004. Jordan was recognized for
his contributions at the Houston Bar Foundation’s
Annual Luncheon at the Houston Club in
Houston, Texas. The article, titled “Race-
Conscious University Admission: Challenges in
Attaining Student Body Diversity in the
Grutter/Gratz Era” focuses on the Supreme Court
decisions of Grutter v. Bollinger and Gratz v.
Bollinger this past June, which offered new guid-
ance for analyzing whether a university’s race-
conscious admission policies violate the Equal
Protection Clause of the 14th Amendment.

Phil Bradley, office managing partner at
McKenna Long Aldridge, LLC, was honored with
Atlanta Habitat for Humanity’s third annual
Golden Hammer Award. In 2002, this award was
established to recognize a person or organization
that demonstrates outstanding dedication to
affordable homeownership and enduring commit-
ment to Atlanta Habitat for Humanity. Bradley’s
role is to serve as general counsel and member of
the board of directors, providing legal guidance to
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the organization. He provides, pro bono, the high-
est quality legal services that otherwise would be
unaffordable to a nonprofit like Atlanta Habitat.
As a member of the board of directors, Bradley
provides leadership in setting strategic direction,
developing policy and helping secure house spon-
sorships and donations on behalf of the organiza-
tion. In 2004, he helped spearhead the new
“Buildable Hours” program, targeting participa-
tion among small- and mid-sized law and profes-
sional firms that had not previously been involved
with Atlanta Habitat.

James R. Osborne of Dallas, Ga., was sworn in by
Gov. Sonny Perdue as Judge of Paulding Superior
Court in January and began his term on the bench
in February. Osborne, a Paulding county native,
served as district attorney for the Tallapoosa
Circuit (comprised of Haralson, Paulding and Polk
counties) from 1994-2002. At that time, Paulding
County became a circuit unto itself. Osborne most
recently served as district attorney for Paulding
County from 2002 through January 2005.

ON THE MOVE

In Atlanta
The law firm of Holt Ney Zatcoff & Wasserman
announced that Gregory A. Randall has become a
partner of the firm, and Melissa J. Morrow has
joined the firm as an associate. Randall will con-
tinue to practice in the areas of real estate devel-
opment, finance and investment law, mortgages,
secured transactions and corporate law. Morrow
practices in the trial and appellate law areas. The
office is located at 100 Galleria Parkway, Suite 600,
Atlanta, GA 30339; (770) 956-9600; Fax (770) 956-
1490; www.hnzw.com.

The labor and employment law firm
of Constangy, Brooks & Smith, LLC,
welcomed Jena Tarabula to its
Atlanta headquarters. Tarabula joins
the firm as an associate and will
assist clients in employment litiga-

tion. She formerly served as a legal clerk for the
Southeastern Legal Foundation and as intern for
the DeKalb County District Attorney. The Atlanta
office is located at Suite 2400, 230 Peachtree St.
NW, Atlanta, GA 30303; (404) 525-8622; Fax (404)
525-6955; www.constangy.com.

William M. Cummings II and Tracy W.
Middlebrooks III announced the formation of a
new partnership, Cummings & Middlebrooks,
LLP. Both were formerly employed by Drew, Eckl

& Farnham, LLP. The firm’s practice will focus on
the representation of employees in workers’ com-
pensation cases. The office location is 3355 Lenox
Road, Suite 600, Atlanta, GA, 30326; (404) 250-
3292; Fax (404) 250-3293; www.cmlawllp.com.

Needle & Rosenberg added trial
expertise to its intellectual property
litigation practice when former
DeKalb County District Attorney
and former Assistant U.S. Attorney
Jeffrey Brickman joined the firm in

January. Brickman served as DeKalb district attor-
ney from February 2004, when he was appointed
by Gov. Sonny Perdue to finish the term of J. Tom
Morgan until December 2004. Previously,
Brickman was an assistant U.S. attorney in Atlanta
for six years, and before that, an assistant district
attorney in DeKalb County for eight years. He is
nationally recognized as an expert on the prosecu-
tion of child abuse cases and was a contributor to
The American Prosecutors Research Institute’s
publication, Investigation and Prosecution of Child
Abuse Cases. The firm will keep its focus on intel-
lectual property, and support Brickman as he
builds a criminal defense practice. Needle &
Rosenberg is located at 999 Peachtree St., Suite
1000, Atlanta, GA 30309; (678) 420-9300; Fax (678)
420-9301; www.needlerosenberg.com.

Robert L. Florence has joined the
Atlanta office of McGuireWoods
LLP as an associate in the firm’s
Commercial Litigation Department.
He will focus his practice on intellec-
tual property and patent litigation.

Prior to joining McGuireWoods, Florence was an
associate with Troutman Sanders. The firm’s
Atlanta office is located at 1170 Peachtree St. NE,
Atlanta, GA 30309; (404) 443-5500; Fax (404) 443-
5599; www.mcguirewoods.com.

Womble Carlyle Sandridge & Rice, PLLC,
announced that Liza Boswell joined the law firm
as a member in its Atlanta office. Boswell, who
will practice in Womble Carlyle’s environmental
and toxic tort litigation group, has 18 years of
experience representing manufacturing, mining,
agribusiness, transportation and chemical compa-
nies in toxic tort, Superfund cost recovery, prod-
ucts liability, government enforcement and envi-
ronmental litigation in the Southern United States.
Her broad regulatory experience relates to all
environmental laws, both as an advocate and in
negotiation with the U.S. Department of Justice,
U.S. Environmental Protection Agency, Georgia
Environmental Protection Division and other fed-
eral and state agencies. Prior to joining Womble
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Carlyle, Boswell was a partner at Smith Moore
LLP in Atlanta, where she concentrated her prac-
tice on complex civil litigation, with an emphasis
on environmental and toxic tort law. She also has
worked as an associate and partner at Sutherland,
Asbill & Brennan LLP in Atlanta. Boswell is a
member of the American Bar Association and the
Atlanta Bar Association and serves as a member of
the board of directors of the National Kidney
Foundation of Georgia. The Atlanta office is locat-
ed at One Atlantic Center Suite 3500, 1201 West
Peachtree St., Atlanta, GA 30309; (404) 872-7000;
Fax (404) 888-7490; www.wcsr.com.

Jennifer A. Kennedy-Coggins recently joined
Cozen O’Connor’s Atlanta office as an associate
in the insurance litigation department. Kennedy-
Coggins concentrates her practice in products lia-
bility matters. Prior to joining Cozen O’Connor,
she participated in the firm’s summer associate
program in 2003. She also served as a law clerk for
Hon. William C. Koch Jr. of the Tennessee Court of
Appeals. Kennedy-Coggins is a member of the
Brainerd Currie Honor Society and the American
Bar Association. The office is located at Suite 2200,
SunTrust Plaza, 303 Peachtree St. NE, Atlanta, GA
30308; (404) 572-2000; Fax (404) 572-2199;
www.cozen.com.

Attorneys Robert D. “Bob” Boyd, John L. Collar
Jr. and Catherine M. Knight announced the for-
mation of Boyd Collar Knight LLC, a law firm
that will specialize in domestic relations and fam-
ily law. Boyd was a partner and Knight was an
associate with the firm of Davis, Matthews &
Quigley, P.C. Collar was a partner at Warner,
Mayoue, Bates, Nolen & Collar, P.C. The new firm
opened in January with offices at the Atlanta
Galleria. Boyd Collar Knight will take a compre-
hensive approach to family law. All of the attor-
neys have extensive experience, both in the court-
room and with all methods of alternative dispute
resolution. The firm also will work to connect its
clients with the support network they need to
thrive during and after a divorce. The office is
located at 400 Galleria Parkway, Suite 1920,

Atlanta, GA 30339; (770) 953-4300; Fax (770) 953-
4700; www.lawbck.com.

Sutherland Asbill & Brennan LLP announced
that in its Atlanta office, three attorneys have been
elected to the firm’s partnership and one attorney
has been promoted to counsel. Nikola R. Djuric,
Ann G. Fort and R. Robinson Plowden have been
elected partner. Djuric concentrates his practice on
estate planning, primarily in the areas of estate,
gift and generation-skipping transfer tax; wills,
trusts and administration of estates; tax controver-
sies; and fiduciary litigation. He has experience in
tax and succession planning for closely held busi-
nesses and multigenerational families, and works
closely with private family officers and their teams
of professional advisors. Fort practices in the liti-
gation division of the firm’s Intellectual Property
Group. She has substantial experience represent-
ing clients in complex civil litigation with a partic-
ular emphasis on protecting client’s rights in intel-
lectual property matters, including obtaining
TROs and preliminary injunctions. Plowden, who
works with the commercial real estate group,
focuses on retail, office and industrial sales, acqui-
sitions, development and leasing. He regularly
represents a large national retailer and owners
and developers of retail, office and industrial
properties. N.E.B. “Jack” Minnear has been pro-
moted to counsel. Minnear practices in the firm’s
Intellectual Property Group and works primarily
on patent infringement, trade secret and antitrust
litigation matters across a range of technologies.
He has extensive experience in multi-district liti-
gation proceedings. The office is located at 999
Peachtree St. NE, Atlanta, GA 30309; (404) 853-
8000; Fax (404) 853-8806; www.sablaw.com.

Timothy N. Toler has formed the construction law
firm of Toler Associates LLC. Robert T.
Tifverman, formerly assistant general counsel for
J.A. Jones, Inc., and a partner in Bishop &
Tifverman, LLP, is of counsel to the firm. The firm’s
offices are located at the Candler Building, 127
Peachtree St., Suite 1301, Atlanta, GA 30303; (678)
799-3007; Fax (678) 799-3011; www.tolerlaw.com.

The Atlanta office of
Stites & Harbison
announced the promo-
tion of John Porter Jr., to
member and Catherine
Banich to counsel in the
firm. Porter has been

with Stites & Harbison since 2002, serving in the
Business Litigation Service Group. Before joining
Stites & Harbison, he held positions at Atlanta-area
law firms, including counsel at Page Guard Smiley

46 Georgia Bar Journal

Be
nc

h
&

Ba
r

Porter Banich



& Bishop, partner at Schnader Harrison Segal &
Lewis, and partner at Cashin Morton & Mullins.
He is admitted to practice in Georgia and in the
state and federal appellate courts and is a member
of the American Bar Association. Catherine Banich
joined Stites & Harbison in 2002, coming to work
for the firm in the Labor & Employment Law
Service Group, concentrating her practice on com-
plex employment and commercial matters. She is
also a member of the Business Litigation Service
Group. Prior to Stites & Harbison, she was an asso-
ciate at Schnader Harrison Segal & Lewis in
Atlanta. Banich is also a member of the American
Bar Association. The Atlanta office of the firm is
located at 303 Peachtree St. NE, 2800 SunTrust
Plaza, Atlanta, GA 30308; (404) 739-8800; Fax (404)
739-8870; www.stites.com.

Balch & Bingham LLP announced that they have
launched a commercial law practice in Atlanta.
Attorneys Robert E. Stanley, Audra Esrey, Justin
Shoemake, Sharon E. Smith and Daniel S.
Wright left Withrow, McQuade & Olsen, LLP, to
join Balch & Bingham. Stanley and his team have
extensive experience in the representation of com-
mercial real estate developers, as well as in the
acquisition and disposition of real property, and
in commercial leasing for retail, office and indus-
trial developments. In addition, Stanley and
Shoemake are both certified through the U. S.
Green Building Council as LEED® 2.0 Accredited
Professionals, facilitating the group’s growing
practice of representing developers focused on
sustainable design and development of commer-
cial properties. The team currently represents
more than 30 commercial real estate clients. The
office is located at 14 Piedmont Center, Suite 1100,
3535 Piedmont Road NE, Atlanta, GA 30305; (404)
261-6020; Fax (404) 261-3656; www.balch.com.

Kilpatrick Stockton LLP announced
the addition of former Turner
Broadcasting System Senior Vice
President and Chief Legal Officer
Donna K. Lewis to the firm’s
Corporate Practice Group. She will

join the firm’s Atlanta office as counsel. Lewis
spent 14 years at Turner Broadcasting System,
Inc., in a variety of legal and business positions,
most recently as senior vice president and chief
legal officer for Turner Entertainment Group. In
this position, she was a member of senior man-
agement and head of legal and business affairs for
Turner’s subsidiary providing multiple entertain-
ment television networks (e.g., TNT, TBS, Cartoon
Network, TCM and Turner South) to distributors
nationwide. In previous positions with Turner,
she was responsible for all legal work related to
Turner’s digital media strategy and implementa-
tion for its news and entertainment networks. In
addition to her legal and business affairs roles, she
served as senior vice president, business develop-
ment for CNN, with management and operational
responsibility for business development matters
for CNN Interactive, including CNN.com and
CNN Mobile. Kilpatrick Stockton is located at
Suite 2800, 1100 Peachtree St., Atlanta, GA 30309;
(404) 815 6500; Fax (404) 815 6555; www.kil-
patrickstockton.com.

In Duluth
Thompson & Slagle, P.C., announced that
Michael J. Hannan III, formerly of counsel, has
become a member of the firm and the firm name
has changed to Thompson, Slagle & Hannan,
LLC. The office location is 12000 Findley Road,
Suite 250, Duluth, GA 30097; (770) 662-5999; Fax
(770) 447-6063.

In Elberton
Phelps & Campbell announced that R. Daniel
Graves joined the firm as an associate, engaged in
the general practice of law. The office is located at
313 Heard St., P.O. Box 1056, Elberton, GA 30635;
(706) 283-5000; Fax (706) 283-5002.

In Newnan
Glover & Davis, P.A., announced that Taylor B.
Drake recently became a partner in its firm. Drake
maintains a general practice but he specializes in
the fields of family law and construction law. He
will continue to practice in the firm’s Newnan
office which is located at 10 Brown St., Newnan,
GA 30263; (770) 683-6000; Fax (770) 683-6010.

In Savannah
Robin and Weiss, P.A., and Van Reynolds, P.C.,
announced the merger of their firms. The newly
formed professional association is named

April 2005 47

Bench
&

Bar

Stanley Esrey Shoemake

Smith Wright



Reynolds, Robin, Smith and Weiss, P.A.,
maintaining offices in Savannah, Metter and
Marietta. It will continue its statewide focus
on retail, medical and commercial collec-
tions, creditors’ rights and creditor bank-
ruptcy representation. The firm also
announced the addition of Michael H.
Smith. Smith is a member of the Savannah
Bar Association, the Commercial Law
League of America and the National
Association of Retail Collection Attorneys.
The main office is located at 313 West
Broughton St., Savannah, GA 31412; (912)
236-9271; Fax (912) 236-0439.

In Columbia, S.C.
Jeff Z. Brooker III formerly of Richardson,
Plowden, Carpenter and Robinson opened
The Brooker Law Firm, P.A., in Columbia,
S.C. The office is located at 717 Lady St., Suite
G, P.O. Box 11415, Columbia, SC 29211; (803)
779-1065; Fax (803) 779-1094.

In Chattanooga, Tenn.
Leitner, Williams,
Dooley &
Napolitan, PLLC,
announced that
Craig R. Allen was
named a partner of
the firm and wel-

comed Ann E. Blankenship to an associate
position. Allen joined the firm in 2003 as of
counsel. His practice emphasizes the defense
of civil litigation, with a concentration in con-
struction, professional liability and railroad lit-
igation. Blankenship is licensed in Tennessee
and Georgia and will be based out of the firm’s
Chattanooga office. The firm is located at 801
Broad St., Third Floor, Pioneer Building,
Chattanooga, TN 37402; (423) 265-0241; Fax
(423) 266-5490; www.leitnerfirm.com.

In Brussels, Belgium
Porter Elliott of the law firm
Van Bael & Bellis in Brussels,
Belgium, has been appointed to
partnership. Elliott, who joined
the firm in 1997, specializes in
European antitrust and merger

control law. The firm is located at Avenue
Louise 165, 1050 Brussels, Belgium; +32 2
647 73 50, Fax +32 2 640 64 99; www.van-
baelbellis.com.
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Want to Sell Your Law
Practice? Now You Can!
By Paula Frederick

I’m cashing it all in and moving to

Costa del Sol to buy that Bed &

Breakfast I’ve always wanted,”

announces Harriet Morris, your law school

classmate and long-time rival.

She has truly shocked you this time, and
without thinking you blurt a tactless
response: “Cashing all what in? I thought you
lost most of your retirement savings to the
vagaries of the stock market a few years
ago—just like I did!”

“Don’t be jealous,” Harriett admonishes.
“If you hadn’t gotten out of the market alto-
gether you’d know it’s looking up again.
But that’s beside the point—I’m going to
finance my career change by selling my law
practice!”

“That can’t be legal!” you caution. “Good
thing you’re planning a future running a
B&B; you’re going to end up disbarred!”

“Jamie, you really need to keep up with
changes to the Rules of Professional
Conduct,” Harriet advises. “Georgia started
allowing a lawyer to sell a law practice back
in 2001, when we went to rules based on the
ABA Model. I’ve found a lawyer downtown
who says he’s interested. If he agrees to buy
the entire practice, we’ll just have to send the
required notice to clients and jump through a
few other hoops imposed by the rule.”

A quick look at Rule 1.17 verifies that
Harriet knows what she’s talking about. The
rule allows a lawyer to sell a law practice,
including goodwill.1 The practice must be

sold in its entirety. The rule requires that a
written notice inform clients of the sale, the
terms of any prospective fee change,2 and the
client’s right to retain other counsel or to take
possession of their file. The buyer and seller
may presume client consent if the client does
not object or take some action within 90 days
of receipt of the notice. In addition, if any of
the matters are pending in a court that
requires approval for a substitution of coun-
sel, the lawyers must get court approval
before including that case in the sale.

“Wow! The Bar has finally acknowledged
the value of the goodwill that a sole practi-
tioner builds over years of practice,” you
exclaim. “This rule helps solos and their
estates by allowing them to benefit from that
goodwill. It also helps clients who might oth-
erwise be left vulnerable by the retirement or
death of their lawyer.”

“I should get to Costa del Sol in time for
the summer rush,” Harriet replies. 

Paula Frederick is the deputy
general counsel for the State Bar
of Georgia.

Endnotes
1. Georgia’s rule differs significantly from the

ABA Model, which requires the selling
lawyer to cease practice in the locality and
which allows individual areas of practice to
be sold to separate lawyers or law firms.

2. The purchaser must honor fee agreements
that already exist between the seller and the
client. Part (d) of the Rule prohibits the
lawyer buying the practice from charging the
client an increased fee by reason of the sale.
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“And Justice for All” 2005 State Bar Campaign for the Georgia Legal Services Program, Inc. (GLSP)
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Discipline Notices
(Dec. 10, 2004, through Feb. 10, 2005)
By Connie P. Henry

DISBARMENTS/
VOLUNTARY
SURRENDERS
Kevin E. Perry
Waco, Texas

Kevin E. Perry (State Bar No. 572729) has
been disbarred from the practice of law in
Georgia by Supreme Court order dated Jan.
10, 2005. Perry was disbarred in the State of
Texas for violation of the Texas Disciplinary
Rules of Professional Conduct involving
client communication, diligence, improper
withdrawal from representation, safekeeping
client property, and misconduct involving
fraud and deception. Perry did not respond
to the Formal Complaint filed by the State
Bar of Georgia.

Brian Ray Hutchison
Warrenville, Ill.

Brian Ray Hutchison (State Bar No.
383297) has been disbarred from the practice
of law in Georgia by Supreme Court order
dated Jan. 10, 2005. Hutchison was disbarred
in the State of Illinois for violation of the
Illinois Rules of Professional Conduct by
engaging in multiple instances of commin-
gling and converting $192,477 worth of client
funds; endorsing settlement checks without
the payees’ authority; giving false testimony
to a disciplinary authority; making misrepre-
sentations to a tribunal and to clients; prepar-
ing false court documents; and other miscon-
duct. He did not respond to the Notice of
Discipline filed by the State Bar of Georgia.

Anthony Charles Bruneio
Cheraw, S.C.

Anthony Charles Bruneio (State Bar No.
090686) has been disbarred from the practice

of law in Georgia by Supreme Court order
dated Jan. 24, 2005. Bruneio was disbarred in
the State of Pennsylvania. He did not
respond to the State Bar of Georgia’s Notice
of Investigation or Notice of Discipline.

John H. Armwood
Marietta, Ga.

By order dated Jan. 10, 2005, the Supreme
Court of Georgia accepted the Petition for
Voluntary Surrender of License of John H.
Armwood (State Bar No. 022545). In one
case, Armwood was hired to represent a
client in a legal matter involving another
party’s attempts to legitimate and establish
visitation privileges with her child.
Although the client made numerous
attempts to contact Armwood, he failed to
respond to the extent necessary to permit her
to make informed decisions and to keep her
reasonably informed regarding the status of
the case. In another case Armwood was
hired to represent a client in a dispute with
an Atlanta gallery. He disregarded the mat-
ter although he knew it could cause his client
injury, was without just cause, and resulted
in her suffering needless worry and concern.
Armwood had prior disciplinary action
including a one-year suspension and a sub-
sequent two-year suspension.

John L. Howard
Atlanta, Ga.

By order dated Jan. 10, 2005, the Supreme
Court of Georgia accepted the Petition for
Voluntary Surrender of License of John L.
Howard (State Bar No. 370098). Howard pled
guilty to the felony offense of false tax decla-
ration in violation of 26 USC § 7206 (1) in the
U.S. District Court for the Southern District
of Georgia, Waycross Division.
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Robert B. Ellis Jr.
Nashville, Ga.

By order dated Jan. 24, 2005, the
Supreme Court of Georgia accepted
the Petition for Voluntary Surrender
of License of Robert B. Ellis Jr. (State
Bar No. 245875). In August 2004,
Ellis pled guilty in the United States
District Court for the Middle District
of Georgia, Valdosta Division, to
violating 18 U.S.C. § 1001, a felony
involving giving false statements.

SUSPENSIONS
Lourdes Neely Coleman
Augusta, Ga.

By order dated Jan. 10, 2005, the
Supreme Court of Georgia accepted
the Petition for Voluntary Discipline
of Lourdes Neely Coleman (State
Bar No. 177629) and suspended her
from the practice of law in Georgia
for a period of six months with cred-
it given for interim suspension
beginning June 25, 2004. A client
terminated Coleman’s services and
requested the return of her file and
any unused attorney’s fees. She pro-
vided what she believed to be a
complete copy of the file, which did
not include Coleman’s work prod-
uct, but she did not provide the
client with an accounting. The client
and her new counsel repeatedly
demanded the additional docu-
ments and after she failed to pro-
vide them, the client filed a griev-
ance. The court suspended Coleman
on June 25, 2004, for failing to
respond to the Notice of
Investigation. In October 2004, she
provided the client with another
copy of the file and an accounting
showing that the client owed addi-
tional attorney’s fees.

Jeffrey Bull Grable
Marietta, Ga.

By order dated Jan. 10, 2005,
the Supreme Court of Georgia

accepted the Petition for
Voluntary Discipline of Jeffrey
Bull Grable (State Bar No.
303870) and suspended him from
the practice of law in Georgia for
a period of six months with con-
ditions for reinstatement. In four
separate cases Grable agreed to
represent a client but failed to file
suit, failed to inform the client as
to the status of the case, to
respond to inquiries, or to inform
the client when he closed his
practice. Grable could not return
the client’s files because he failed
to properly maintain them. In
mitigation of discipline, the court
noted Grable had no prior disci-
plinary record; his relative inex-
perience in the practice of law;
his good character and reputa-
tion; his interim rehabilitation;
and his remorse.

William H. Norton
Marietta, Ga.

By order dated Feb. 7, 2005, the
Supreme Court of Georgia sus-
pended William H. Norton (State
Bar No. 546850) for 120 days with
the term to commence after his
current indefinite suspension is
lifted. Norton was hired by a
client to file for child visitation
modification. While Norton did
not willfully disregard his client’s
interests, he did not act expedi-
tiously with regard to handling
the client’s case. 

EMERGENCY
SUSPENSION
Charles F. Peebles
Norcross, Ga.

On Dec. 23, 2004, the Supreme
Court of Georgia accepted the
Petition for Emergency Suspension
on Consent filed by Charles F.
Peebles (State Bar No. 570125). 

REVIEW PANEL
REPRIMAND
Earnest H. DeLong
Atlanta, Ga.

On Jan. 10, 2005, the Supreme
Court of Georgia accepted the
Petition for Voluntary Discipline of
Earnest H. DeLong (State Bar No.
217300) and ordered the imposition
of a Review Panel Reprimand.
DeLong filed an application to be
appointed as the administrator of
his mother’s estate to which he
attached a notarized acknowledg-
ment of service and assent purport-
edly signed by his brother. In fact,
he had signed his brother’s name,
had the signatures improperly
notarized, and filed the documents
with the probate court. In mitiga-
tion, DeLong asserted that he
believed he had his brother’s per-
mission to sign the documents on
his behalf; that when apprised of
his brother’s objections, he imme-
diately withdrew his application
and consented to the appointment
of his brother as permanent admin-
istrator of the estate; that he has
resolved all issues regarding the
handling of their mother’s estate,
including a full accounting of all
funds; that he is sincerely remorse-
ful for his actions; that he has had
no prior disciplinary record in 33
years; and that he fully cooperated
with disciplinary authorities. 

Connie P. Henry is the clerk of the
State Disciplinary Board.
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LPM Online
Hot Offerings on the Web
By Natalie R. Thornwell

The resources of the Law Practice

Management Program have been

expanded with the new design of

the Bar’s Web site. We have also had the

pleasure of reviewing some of the latest Web

technologies and online resources. Here are

some of the exciting things that you can expe-

rience via an Internet connection while sit-

ting at your desk.

LPM Discussion Board 
The State Bar’s new Members Only area of

the Web site is the gateway to an interactive
discussion board focused on Law Practice
Management. Come visit and talk about the
latest in marketing, technology, finance and
firm management. Simply follow the
prompts in the secure area to the boards. See
you out there! 

Casemaker
If you haven’t tried Casemaker, you don’t

know what you’re missing! This free online
legal research tool is available to all Bar mem-
bers. Log-in to Casemaker at the Bar’s main
Web page or enter the Members Only area
and log-in there. The Georgia Library along
with over 19 other states and a federal library
are included. With regular updates, you are
not limited to how many times you can visit
or what number of searches you can perform.
You should try Casemaker even if you use
another legal research vendor. If you have
comments or concerns, feel free to contact the
LPM Casemaker coordinator, Jacqui
Fitzgerald at jacqui@gabar.org or (877)
CASE-509 or (877) 227-3509.

LPM Web site
Continued Items

The Bar’s new Web design didn’t take
away any of the Law Practice Management
resources to which you’ve grown accus-
tomed. You can still find the Sample Practice
Management Forms, Web site of the Week,
Tip of the Week, Law Practice Management
Articles, Consultation Information, Software
Library Listings and Resource Library
Checkout forms and information there. Don’t
forget to let us know if you want additional
resources or if you have other ideas about
these continued items. 

Law Practice 
Management Blogs!?

Jim Calloway and Reid Trautz are fellow
practice management advisors who have
recently set up their own blogs focused on
practice management issues and tips for
lawyers. Check out their blogs at jimcal-
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Be sure to visit the State Bar of Georgia’s
new Web site at www.gabar.org. From
Casemaker to LPM tips, you’ll be sure to find
the tools you need for the practice of law.



loway.typepad.com and reid-
trautz.typepad.com. Well, if you
are lost about what a blog is, then
you can certainly benefit from
reading more about them online at
www.lawpracticetoday.com or
being one of the first persons to hit
the Law Practice Management
Discussion Board in the Members
Only area of the Bar’s Web site.
P.S. You can learn about other
legal blogs, RSS and News
Aggregators too!

Law Practice Today 
A list of online LPM resources

would be remiss if they left off
LPT. This webzine published by
the ABA’s Law Practice
Management Section is a quick
and easy way to catch up on the
latest in legal office management
and technology concerns. You
won’t be willing to miss an issue
once you’ve read one. Visit the
webzine online at www.lawprac-
ticetoday.com or navigate there
via the ABA’s Law Practice
Management Section’s site at
www.lawpractice.org.

With remote access growing
common in many practices and
the increased amount of time
being spent by lawyers online
doing business, it’s no wonder
that many of these resources are
extremely hot. If you are a novice,
don’t worry, you too can use this
information to help you increase
your online skills and better man-
age your practice at the same
time. Remember, the Internet
doesn’t sleep, and now, neither
do Law Practice Management
resources!

Natalie R. Thornwell is the director
of the State Bar of Georgia’s Law
Practice Management Program.
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LanguageBarrier?

For more information on these services, please call (770) 677-9461
www.jfcs-atlanta.org

Yo
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TranslationandInterpretationServicesavailable inany language fromour
culturally sensitiveprofessionals

D. Jeff DeLancey, CPA, PC
Certified Public Accountant/Certified Fraud Examiner

Forensic Accounting, Financial Investigations
&

Litigation Support

Suite 250, 9 Lumpkin Street, Lawrenceville, GA 30045
770-339-9556, 404-358-1060

www.jeffdelanceycpa.com  DeLanceyJ@aol.com

www.gabar.org
Hardest Working Site on the Web.



Wills for Heroes
By S. Kendall Butterworth, Lawrence E. Gill and Steve R. Wilson

T hrough Wills for Heroes, a pro-

gram begun in 2001 in South

Carolina, nearly 1,500 firefighters,

police and emergency medical technicians

across the Southeast have had wills com-

posed free of charge. Anthony Hayes, an

attorney with Nelson Mullins Riley and

Scarborough, LLP, initiated the program with

support from members of the firm, almost

three years ago following the devastating ter-

ror attacks of Sept. 11, 2001, when several

hundred emergency personnel perished.

The program expanded into Georgia in
2002 under the guidance of Steve Wilson, also
an attorney with Nelson Mullins. In coopera-
tion with attorneys and staff of BellSouth,
over 400 wills have been provided to Georgia
emergency response personnel. About 25
staff and attorneys each from Nelson Mullins
and BellSouth have taken part in Wills for
Heroes in Georgia. “We are very grateful for
BellSouth’s participation in this program,”
Wilson said. “We would never have been able
to do so many wills without their assistance.” 

BellSouth attorneys Larry Gill and Leah
Cooper co-chaired BellSouth’s participation
in the Wills for Heroes program. “All of the
BellSouth participants have found this to be a
very meaningful way to never forget Sept. 11,
and to contribute in a small but very person-
al way to those worthy individuals who put
their lives on the line for the safety of our
communities every single day,” Gill said. 

For BellSouth, one of the best features of
this project is that it provides an opportunity
for both attorneys and staff to participate in
BellSouth’s pro bono activities. “The level of

participation by our staff in this project, and
the teamwork between BellSouth and Nelson
Mullins, has been particularly gratifying,”
Cooper said. 

Wills have been written for Smyrna, East
Point and Henry County Fire and Police
departments, and for Dobbins Air Force Base
Fire Department and the Henry County
Sheriff’s Office. 

“Many firefighters, police and EMTs are
under age 40 and many don’t have wills,’’
Hayes said. “Dying without a will can be a
devastating experience for a family,’’ he said.
“With a will, there doesn’t have to be a lot of
questions about what goes where. Putting
together these wills reduces the burdens fam-
ilies have should something happen.” 

The process is simple. The firefighters,
police and EMTs receive questionnaires
explaining the process and outlining certain
basic questions that need to be answered to
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(Left to right) Rusty Pickering, Leah Cooper,
Linda Bryans and Rudine Davis are all proj-
ect coordinators for the wills clinics. This
photo was taken in connection with the
Henry County wills for firefighters session.



draft a will. Then the attorneys and
staff visit the locales to meet will
recipients and review question-
naire answers.

Following confidential meetings,
wills are prepared. The process
generally takes about 45 minutes to
an hour and the emergency
response personnel are able to leave
with fully executed wills, durable
powers of attorney for health care
and living wills, which together,
could cost several hundred dollars.

The program is in the process of
expanding into Arizona this year. It
will be handled by the Young
Lawyers Division of the Arizona
Bar, in association with the 100
Club of Arizona, which is a sup-
port group for Arizona police offi-
cers and firefighters.

In Virginia, the young lawyers
division of the bar will be taking on
this project as well. 

S. Kendall Butterworth
is Senior Litigation for
BellSouth Corporation
in Atlanta. She has
served in that position
since October 2001 and

is responsible for handling complex,
commercial litigation for various
BellSouth entities throughout the
United States. Butterworth graduat-
ed with honors from the University
of Virginia and earned her law
degree from the University of
Georgia’s School of Law.

Lawrence E. Gill is a
graduate of Cornell
and Tulane Law
School, where he was
elected Articles Editor
of the Tulane Law

Review. He clerked in Atlanta for
U.S. District Judge William C.
O’Kelley, and is a former Assistant
U. S. Attorney for the Northern
District of Georgia. He currently

practices with the BellSouth Legal
Department as Vice President and
General Counsel for BellSouth
Business Systems.

Steve R. Wilson is a
member of the
California Bar and the
State Bar of Georgia,
and represents public
and private companies

in the issuance of securities, ven-
ture capital financing, mergers
and acquisitions, and structuring
business transactions. He regularly
advises clients on executive com-
pensation issues, employee incen-
tive plans and corporate gover-
nance, and is active in estate plan-
ning. He received a Master of
Laws in Taxation from New York
University School of Law in 1999.
In 1998 he received a J.D., cum
laude, from Santa Clara University
School of Law.
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Section Events Start 2005
By Johanna B. Merrill

The 2005 Midyear Meeting, Jan. 13-

15, at the Omni Hotel at CNN

Center, served as a hub for section

meetings, luncheons and receptions. On Jan.

13 the Government Attorneys Section held a

breakfast meeting, which also served as their

annual meeting. The Appellate Practice,

Labor and Employment Law, Criminal Law

and Environmental Law sections all hosted

lunch meetings that day. The Criminal Law

Section presented a ballistics seminar with

speaker Kelly Fite. The Environmental Law

Section co-sponsored a CLE luncheon with

the Environmental Law Section of the

Atlanta Bar Association.

On Jan. 14 nine sections hosted lunch
meetings:

Entertainment & Sports Law hosted
speaker Robert Rosenbloum from
Greenberg Traurig, and offered attendees
one hour of CLE credit
The Aviation Law Section hosted speaker,
Chris Madrid
Fiduciary Law presented speaker Penny
McPhell of the Arthur M. Blank Family
Foundation
International Law Section
Taxation Law Section

The Bankruptcy Law Section hosted a
luncheon during their daylong CLE pro-
gramming, where the section offered
simultaneous programs—one that covered
business bankruptcy and the other focused
on consumer bankruptcy
General Practice & Trial Section
The Health Law Section focused the topic
of their lunch meeting on Headline Health
Law News
School & College Law hosted speakers
Amy Totenberg and Tom Cox who spoke
on the topic of recently filed lawsuit chal-
lenging the constitutional adequacy of the
state’s funding of public education
The Bankruptcy Law, Family Law and

Workers’ Compensation Law sections host-
ed receptions on the evening of Jan. 14 for
their members at the hotel.

Sections have stayed busy this winter out-
side the events surrounding the Midyear
Meeting, hosting several CLE luncheons and
daylong institutes. The Intellectual Property
Law Section hosted several events at the Bar
Center, beginning on Jan. 20 with an hour-
long CLE presented by the Copyright
Committee, titled “Practice and Policy Under
the Digital Millennium Copyright Act,” with
speakers Jenifer Jenkins, Kari Moeller and
Les Seagraves. The roundtable was moderat-
ed by committee chair John Renuad. On Jan.
27 the Patent Committee, chaired by N.
Andrew Crain, presented a patent round-
table titled “Patent Valuation—Key Concepts
and Tools for Evaluating Clients,” with
speaker Dan Centempo. Attendees earned
one hour of CLE credit. On Feb. 8 the sec-
tion’s Trademark Committee, chaired by Jeri
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Sute, presented a luncheon with Ari Leifman, staff attorney
in the Office of the Commissioner for Trademarks in the
U.S. Patent and Trademark Office. The section also hosted
a full-day seminar titled “Intellectual Property Law in
2005” on Feb. 25 at the Bar Center. The section presented
dual-programs hosted by the Trademark and Licensing
committees on March 17 before a St. Patrick’s Day social
event at the Bar Center. Joan Dillon, Jim Johnson and
Charlie Henn were featured speakers for the trademark
program, “The Trademark Dirty Dozen—Practice Pitfalls
and Popular Palliatives.” The licensing program, “Patent
Claim Drafting with an Eye Towards Licensing” was a
panel discussion with Bill Hartselle, Cheryl Tubach, Brenda
Holmes and Griff Griffin.

On Feb. 25 the Entertainment & Sports Law Section pre-
sented the 2005 Entertainment Law Institute at Tull
Auditorium at Emory University School of Law. Section
Chair Lisa Kincheloe coordinated the programming for the
annual institute.

The Technology Law Section hosted a quarterly CLE
luncheon on March 15 at the Bar Center. Speakers James A.
Moore and Chuck Ross discussed the topic “Information
Forensics: The ‘real CSI’” about electronic evidence gathering.

The International Law Section presented the
International Law Seminar at the Westin Buckhead in
Atlanta on March 18. Dominique M.H. Lemoine of
Sokolow, Carreras, Lemoine & Partners, LLP, was the pro-
gram chair for the seminar.

Please save the dates of June 9-12 and join the Bar for the
2005 Annual Meeting at the Westin Savannah Harbor in
Savannah. Several sections will host events during the
meeting, and the section-sponsored opening night celebra-
tion is always a great way to kick off the three-day meeting
for Bar members and their families alike. 

Johanna B. Merrill is the section liaison for the 
State Bar of Georgia.
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We Are Here For
EVERYTHING

You Need!

EXHIBITS • TECHNOLOGIES • TRIAL CONSULTING

®

Presentation Services
• Trial Enlargements
• Graphic Consultation and Design
• Medical Illustrations
• Computer Animation
• Multimedia Presentations
• iBrief® Interactive Court Filings
• Video Services
• Audiovisual Equipment Rentals

Trial Consulting Services
• Trial Simulation Studies
• Case Issue Studies
• Focus Groups
• Mock Trials
• Venue Analysis
• Witness Communication Training
• Jury Selection
• Shadow Juries
• Post-Trial Juror Interviews

We can help you
every step of the way.

Call 404-874-4600 or visit
www.trialgraphix.com.

Upcoming Section Events
May 12-14, 2005, Real Property Law Institute 
Amelia Island Plantation, Amelia Island, Fla.

May 25-29, 2005, Family Law Institute 
The Ritz-Carlton, Amelia Island, Fla. 

July 14 -16, 2005, Fiduciary Law Institute
King and Prince, St. Simons Island, Ga.

More info at www.gabar.org.



Sixth Annual Justice
Robert Benham Awards
for Community Service
By Sally Evans Lockwood

In a special ceremony held during the
Midyear Meeting of the State Bar of Georgia,
the Justice Robert Benham Awards for
Community Service were presented to four
judges and six lawyers from around the state.
The awards were created in 1997 by the State
Bar in honor of the Hon. Robert Benham
who, during his term as Chief Justice of the
Georgia Supreme Court (1995-2001), made
community service a primary focus of the
professionalism movement in Georgia. 

These statewide awards honor lawyers
and judges who have combined professional
careers with outstanding service and dedica-
tion to their communities. The objectives of
the awards are: to recognize that volun-
teerism remains strong among Georgia’s
lawyers and judges; to encourage lawyers
and judges to become involved in serving
their communities; to improve the quality of
life of lawyers and judges through the satis-
faction they receive from helping others; and
to raise the public image of lawyers.

This year’s recipients are: 
Judge Louisa Abbot, Savannah
Stephen F. Greenberg, Savannah
Judge Maureen Gottfried, Columbus
Christian F. Torgrimson, Atlanta
Antavius M. Weems, Atlanta
Avery T. Salter, Jonesboro
Judge Adele Grubbs, Marietta
W. Allen Separk, Marietta
Judge Kathlene Gosselin, Gainesville
Dennis Sanders, Thomson
The Selection Committee is asking for nom-

inations for the Seventh Annual Justice Robert

Benham Awards for Community Service, to
be presented at the Midyear Meeting of the
State Bar in January 2006. Please consider
making a nomination to assure that all worthy
candidates are nominated for these presti-
gious awards. The Call for Nominations
appearing on the opposite page outlines the
awards criteria and procedures. 

Sally Evans Lockwood is the executive
director for the Chief Justice’s Commission
on Professionalism.
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Justice Robert Benham presents the Sixth
Annual awards to four judges and six
lawyers from around the state. 



SEVENTH ANNUAL JUSTICE ROBERT BENHAM 
AWARDS FOR COMMUNITY SERVICE

“The outstanding contributions of lawyers to their local communities often go
unrecognized by their peers and the public. This award is designed to recognize
those lawyers, who in addition to practicing law, also deserve recognition for
their valuable contributions to their communities.” 

Justice Robert Benham
Supreme Court of Georgia

CALL FOR NOMINATIONS

The Community Service Awards Selection Committee and the State Bar of Georgia invite nominations for
the Seventh Annual Justice Robert Benham Awards for Community Service. 

Eligibility:
To be eligible a nominee must be: 1) Member in good standing of the State Bar of Georgia; 2) Participant
in outstanding community service work; 3) Not a member of the Selection Committee; and 4) Not engaged
in a contested judicial or political contest in calendar year 2005. 

Nomination should include:

I. Nominator: Name (contact person for law firm, corporate counsel or other legal organization),
address, telephone number and e-mail address.

II. Nominee: Name, address, telephone number, e-mail address.

III. Nomination Narrative: Explain how the nominee meets the following criteria:

These awards recognize judges and lawyers who have combined a professional career with
outstanding service and dedication to their communities through voluntary participation in
community organizations, government sponsored activities or humanitarian work outside of
their professional practice. These judges’ and lawyers’ contributions may be made in any
field, including but not limited to: social service, education, faith-based efforts, sports,
recreation, the arts, or politics. Continuous activity over a period is an asset.

Specify the nature of the contribution and identify those who have benefitted.

IV. Biographical Information: Nominee’s resume or other biographical information should be included.

V. Letters of Support: Include two (2) letters of support from individuals and organizations in the
community that are aware of the nominee’s work.

Selection Process:
The Community Service Task Force Selection Committee will review the nominations and select the recip-
ients. One recipient will be selected from each judicial district for a total of ten recipients. If no recipient
is chosen in a district, then two or more recipients might be selected from the same district. Stellar candi-
dates may be considered for the Lifetime Achievement Award. All Community Service Task Force
Selection Committee decisions will be final and binding. Awards will be presented at a special ceremony
in Atlanta in January.

Send Nomination materials to:
Mary McAfee, Chief Justice’s Commission on Professionalism, Suite 620, 104 Marietta St. NW, Atlanta,
Georgia 30303, (404) 225-5040.

Nominations must be postmarked by Nov. 1, 2005.



The Lawyers Foundation of Georgia Inc. sponsors activities to promote charitable, scientif-
ic and educational purposes for the public, law students and lawyers. Memorial contribu-
tions may be sent to the Lawyers Foundation of Georgia Inc., 104 Marietta St. NW, Suite

630, Atlanta, GA 30303, stating in whose memory they are made. The Foundation will notify the
family of the deceased of the gift and the name of the donor. Contributions are tax deductible.

C.H. (Charles) Abernathy
Roswell, Ga.
Admitted 1950
Died January 2005

Debra J. Blum
Atlanta, Ga.
Admitted 1986
Died March 2005

Judge William Augustus
Bootle
Macon, Ga.
Admitted 1925
Died January 2005

James Cobb
Amarillo, Texas
Admitted 1978
Died September 2004

Luther M. Creel Jr.
Douglasville, Ga.
Admitted 1917
Died November 2004

Overton A. Currie
Atlanta, Ga.
Admitted 1962
Died February 2005

Lawrence Donovan
Savannah, Ga.
Admitted 1972
Died January 2005

J. Frank Myers
Americus, Ga.
Admitted 1947
Died January 2005

C.C. (Clifford) Perkins
Carrollton, Ga.
Admitted 1952
Died January 2005

Philip Ray Robertson
Augusta, Ga.
Admitted 2003
Died December 2004

Paul Allen Schwartz
Marietta, Ga.
Admitted 1978
Died October 2004

F. Odell Welborn
Naples, Fla.
Admitted 1956
Died July 2004

Judge William
A u g u s t u s
Bootle, 102, of
Macon, died Jan.
25. Judge Bootle

was born at a spot called
Round O, just South of
Walterboro. Bootle graduat-
ed from Reidsville High
School and Mercer
University. He graduated
from Mercer’s Walter F.
George School of Law in
1925 and married Virginia
Childs in 1928. He was
appointed U.S. Attorney by
President Herbert Hoover in
1928 and U.S. District Judge
by President Dwight D.
Eisenhower in 1954. Bootle,
in the face of popular and

State Government opposi-
tion, ordered the admission
of African-American stu-
dents to the University of
Georgia and successfully
navigated through tumul-
tuous social currents to find
an avenue for peacefully
and successfully desegregat-
ing Bibb County’s schools.
He courageously ordered
voter registrars to allow
African-Americans access to
the polls. Bootle was a mem-
ber of First Baptist Church
and was a life trustee for
Mercer University.
Survivors include his
daughter, Ann Bootle
(Ellsworth) Hall of Macon;
two sons, Dr. William
Augustus Bootle Jr. of
Warner Robins and Dr.
James C. Bootle of Atlanta;
eight grandchildren,
Elizabeth Bootle Herp and
her husband, Dan Herp of
San Francisco, Calif.,
William Augustus Bootle III
of St. Simons Island, Dr.
Virginia Childs Hall and her
husband, Dr. John D. Putzke
of Jacksonville, Fla.,
Ellsworth Hall IV of Macon,
Katherine Bootle Attie and
her husband, Alexander of
Paris, France, Robert Ashley
Butler and his wife,
Stephanie of Cumming, and
David Ashley Butler of St.
Simons Island; and five
great grandchildren.
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Debra J. Blum, 44, of
Atlanta, died March 3.
The New Jersey native
earned a bachelor’s
degree in psychology

from Emory University before
getting her law degree there.
Blum worked as a DeKalb County
assistant solicitor and with
Atlanta Legal Aid’s mental health
project before joining the Georgia
Indigent Defense Council, now
known as the Georgia Public
Defender Standards Council. As
director of the Georgia Indigent
Defense Council’s Mental Health
Advocacy Division, she fought to
protect the legal rights of people
found not guilty by reason of
insanity and tried to help lawyers
and judges understand their spe-
cific needs. Away from work,
Blum enjoyed relaxing at her fam-
ily’s Lake Oconee house and
reading everything from beach
books to Jane Austen novels. She
volunteered at her daughters’
schools, poured over cooking
magazines and practiced making
Tuscan-style Italian food, and
belonged to the Key Sunday
Cinema Club, a movie lovers’
group. Blum is survived by her
husband, Bob Rubin of Atlanta;
two daughters, Jenna Blum and
Amanda Blum of Atlanta; her
mother, Bette Blum of Fairfield,
N.J.; and sisters Amy Blum of San
Diego, Calif., and Heidi Kushel of
Livingston, N.J. 

Overton A. Currie, 78,
of Atlanta, died
February 26. The sec-
ond of three sons,
Currie was born in

Hattiesburg, Miss. He served hon-
orably as a Merchant Marine dur-
ing World War II and upon return-
ing from service, attended the

University of Mississippi, where
he received his law degree. At 22
Currie “reopened” his deceased
father’s law firm, Currie & Currie,
in Hattiesburg where he practiced
for six years while teaching
Business Law at Mississippi
Southern University. He left
Hattiesburg in 1955 to attend
Emory University Candler School
of Theology and Columbia
Theological Seminary. Currie also
attended Yale University, where
he pursued an interdisciplinary
course of study in law and religion
while obtaining his Masters in
Law and concurrently serving on
the Yale faculty. In 1959, he
returned to the active practice of
law and joined what would later
become the Atlanta law firm of
Smith, Currie and Hancock. There,
he founded the firm’s
Construction Law Practice that
became a national leader in the
field of construction law. Currie,
widely considered to have been
the “first construction lawyer,”
worked internationally and was a
lecturer and writer of over 800
seminars on construction law top-
ics. He authored or co-authored
over 14 published textbooks on
construction law subjects.

Committed to the development of
his profession, he became a found-
ing fellow and served as president
of the American College of
Construction Lawyers. Reflecting
his enduring search for the inter-
section of law and religion, he
established The Overton and
Lavona Currie Lecture series in
Law and Religion at Emory
University, featuring some of the
most accomplished activists and
scholars in the world, including
Desmond Tutu and Martin E.
Marty. Currie enjoyed active
memberships in Trinity Church,
where he taught Sunday School
for many years. Currie is survived
by his wife of 55 years, Lavona
Stringer Currie, five children and
their spouses, and five grandchil-
dren: Terry Currie Banta and her
husband Robert Banta and their
daughters, Caroline and Sallie
Banta; Andy and Betty Jo Currie
and their children Anderson and
Lucy Currie and Tyler Currie
Wynne and her husband Robby
Wynne; Martha Currie DeLuca
and Anthony DeLuca; Lucy Currie
Bush and Henry Bush; and Judy
Currie Hellmann and Robert
Hellmann; and brother Dan M.
Currie of Hattiesburg, Miss. 
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Memorial GGifts
The Lawyers Foundation of Georgia fur-
nishes the Georgia Bar Journal with
memorials to honor deceased members
of the State Bar of Georgia. 

A meaningful way to honor a loved one
or to commemorate a special occasion
is through a tribute and memorial gift to
the Lawyers Foundation of Georgia.
Once a gift is received, a written
acknowledgement is sent to the contrib-
utor, the surviving spouse or other family
member, and the Georgia Bar Journal.

Information
For information regarding the placement
of a memorial, please contact the
Lawyers Foundation of Georgia.

Lawyers FFoundation
of GGeorgia IInc.

104 Marietta St. NW
Suite 630

Atlanta, GA 30303

P: (404) 659-6867
F: (404) 225-5041



Essays on the Supreme
Court of Georgia
By R. Perry Sentell, Jr., Carl Vinson Institute of Government (2004), 117 pages
Reviewed by Laura H. Robison

A lthough Professor R. Perry

Sentell Jr., Carter Professor

Emeritus at the University of

Georgia School of Law, has specialized in the

study of local government law, his position

as a distinguished scholar and mentor to

much of Georgia’s legal community has

given him a unique perspective on all aspects

of state government. In his most recent pub-

lication, Essays on the Supreme Court of

Georgia, Sentell turns his focus to the judicial

branch and its highest court. 

This volume, a compilation of four essays
previously published in the Georgia and
Mercer law reviews, will extend lawyers’
understanding of the Supreme Court of
Georgia, providing both historical perspec-
tive and current insight into that august body.
While each of the four essays touches upon a
distinct, somewhat esoteric aspect of the
court’s historical operations, when consid-
ered together they contribute to a more com-
plete appreciation of the court’s practices. 

In his first essay, Sentell compares the rela-
tive influence of three legal luminaries—John
Marshall, Oliver Wendell Holmes and
Benjamin Cardozo—on the Georgia appellate
courts. This study considers not only the rela-

tive frequency and context of citation by both
the Supreme Court and the Court of Appeals,
but also the extent of the courts’ reliance upon
each jurist’s writings. The article addresses
whether an opinion’s author merely
employed a citation or resorted to a lengthier
quotation to explicate a principle of law or
whether the author relied upon a broader
legal aphorism to support the opinion’s hold-
ing. A brief listing of the quoted aphorisms
from each of the learned judges reminds the
reader not only of the relative wit and wis-
dom of these scholars, but also provides a
concise summary of those important legal

64 Georgia Bar Journal

Bo
ok

R
ev

ie
w



statements that have left their mark
upon Georgia law. Attorneys
would do well to remember the
lasting impact of such well-turned
legal phrases, and should read the
article to determine whether the
prose of Marshall, Holmes or
Cardozo has proved the most per-
suasive to the Georgia courts.

The second essay turns a more
practical eye to the Supreme
Court’s employment of what
Sentell terms the “peculiar” format
of the per curiam opinion. After not-
ing that the phrase “per curiam” has
been alternatively defined in legal
references to mean an opinion of
the whole court, a brief disposition
without written opinion or an opin-
ion of the court not attributable to
any one judge, this study examines
a sampling of per curiam opinions to
demonstrate that the court’s his-
toric usage of this device does not
fall neatly under any of these defi-
nitions. Surveying some 500 such
opinions, the article traces the evo-
lution of the device over a 154-year
period. This analysis shows a grad-
ual shift from its original use as a
brief statement of the court’s una-
nimity, through its later use in the
early and mid-20th century by a
markedly divided court, to its use
today primarily as a device in disci-
plinary matters. Such analysis is
useful not only to show the court’s
ability to adapt the per curiam for-
mat to its changing needs, but also,
when considered in conjunction
with the third essay, to shed light
on the changing nature of the
Georgia judiciary itself. 

The third essay applies the same
sampling technique to analyze the
court’s record of dissenting opin-
ions. The American judiciary’s use
of the dissent has become so firmly
entrenched that it is difficult to
imagine a time when this was not

so. But Professor Sentell’s investi-
gation reveals that dissents were so
rare in the early history of the court
that it took 29 years to record 100
such disagreements. In contrast,
counting from the year 2001 back-
wards, it required only 1.9 years for
the justices to dissent in 100 cases.
And while most recent dissenters
explain their positions in a separate
written opinion, this essay shows—
perhaps surprisingly to the mod-
ern lawyer—that this has not
always been the case. 

While these historical surveys
provide interesting evidence of the
changing dynamics of Georgia’s
highest court, the fourth essay may
prove of more direct interest to the
appellate practitioner as it address-
es the court’s ability to control its
caseload through its discretionary
practices. This article examines both
the court’s option to issue a decision
without opinion in accordance with
its own Rule 59 and its practices in
connection with petitions for certio-
rari. Perhaps the most interesting
aspect presented regarding Rule 59
is the court’s recent restraint in uti-
lizing it. While in the late 1980s and
early 1990s the court issued more
than 100 decisions per year without
opinion, the usage of the rule
decreased to an average of less than
10 per year from 1996 through 2001.
If that trend continues, most practi-

tioners can expect a written expla-
nation for the Supreme Court’s
decision in their cases. 

Sentell’s analysis shows, however
that the prospects are less optimistic
for a petition for certiorari filed with
the court. The calculations demon-
strate that from 1993 through 2001,
only 8 percent of the civil certiorari
petitions and 7 percent of the crimi-
nal petitions were granted. The rea-
sons behind the justices’ decision to
grant or deny a particular petition
for certiorari may remain shrouded
in mystery, but Sentell’s essay at
least affords Georgia attorneys a
realistic understanding of their
chances of pursuing a successful
petition before the court. 

In compiling these essays,
Sentell has done a yeoman’s task in
sifting through countless Supreme
Court opinions, analyzing the
court’s routine procedures and fil-
tering them through his singular
view of Georgia law to provide the
most comprehensive study to date
of the court’s history and practices.
This volume is a both important
addition to Georgia’s legal scholar-
ship and a valuable supplement to
the working lawyer’s library. 

Laura Robison is a staff attorney
on the Georgia Court of Appeals
and a former student of Professor
Sentell (Class of 1985).
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First Publication of Proposed
Formal Advisory Opinion No. 05-1

Formal Advisory Opinion No. 87-6, issued
by the Supreme Court of Georgia on July 12,
1989, provides an interpretation of the
Standards of Conduct and Directory Rules
(DRs). On June 12, 2000, the Supreme Court
of Georgia issued the Georgia Rules of
Professional Conduct, which became effec-
tive on January 1, 2001, replacing the
Standards of Conduct. The Canons of Ethics,
including Directory Rules, were deleted in
their entirety.

It is the opinion of the Formal Advisory
Opinion Board that the substance and/or
conclusion reached under Formal Advisory
Opinion No. 87-6 has changed due to the
Georgia Rules of Professional Conduct.
Accordingly, the Formal Advisory Opinion
Board has redrafted Formal Advisory
Opinion No. 87-6. Proposed Formal
Advisory Opinion No. 05-1 is a redrafted ver-
sion of Formal Advisory Opinion No. 87-6.
Proposed Formal Advisory Opinion No. 05-1
addresses the same question presented in
Formal Advisory Opinion No. 87-6; however,
it provides an interpretation of the Georgia
Rules of Professional Conduct. This pro-
posed opinion will be treated like a new
opinion and will be processed and published
in compliance with Bar Rule 4-403(c).

As such, pursuant to Rule 4-403(c) of the
Rules and Regulations of the State Bar of
Georgia, the Formal Advisory Opinion Board
has made a preliminary determination that
the following proposed opinion should be
issued. State Bar members only are invited
to file comments to this proposed opinion
with the Formal Advisory Opinion Board at
the following address:

State Bar of Georgia
104 Marietta Street, N.W.
Suite 100
Atlanta, Georgia 30303
Attention: John J. Shiptenko

An original and eighteen (18) copies of any
comment to the proposed opinion must be
filed with the Formal Advisory Opinion
Board, through the Office of the General
Counsel of the State Bar or Georgia, by May
15, 2005, in order for the comment to be con-

sidered by the Board. Any comment to a pro-
posed opinion should make reference to the
number of the proposed opinion. After con-
sideration of comments received from State
Bar members, the Formal Advisory Opinion
Board will make a final determination of
whether the opinion should be issued. If the
Formal Advisory Opinion Board determines
that an opinion should be issued, final drafts
of the opinion will be published, and the
opinion will be filed with the Supreme Court
of Georgia.

PROPOSED FORMAL ADVISORY
OPINION NO. 05-1

QUESTION PRESENTED:

Ethical propriety of a lawyer interview-
ing the officers and employees of an organ-
ization when that organization is the
opposing party in litigation without con-
sent of organization.

SUMMARY ANSWER:

An attorney may not ethically interview an
employee of a corporation which is an
opposing party in pending litigation without
the consent of the corporation or the corpora-
tion’s counsel where the employee is either:

1) an officer or director or other employ-
ee with the authority to bind the corpo-
ration; or

2) an employee whose acts or omissions
may be imputed to the corporation in
relation to the subject matter of the case;
or whose statement may be imputed to
the organization for the purpose of civil
or criminal liability, or

3) a person with managerial responsibil-
ity on behalf of the organization.

OPINION:

Correspondent asks when it is ethically prop-
er for a lawyer to interview the officers and
employees of an organization, when that organ-
ization is the opposing party in litigation, with-
out the consent of the organization’s counsel.
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The question involves an interpretation of Rule 4.2
of the Georgia Rules of Professional Conduct. Rule 4.2
of the Georgia Rules of Professional Conduct pro-
vides as follows:

A lawyer who is representing a client in a matter
shall not communicate about the subject of the rep-
resentation with a person the lawyer knows to be
represented by another lawyer in the matter,
unless the lawyer has the consent of the other
lawyer or is authorized to do so by constitutional
law or statute. The maximum penalty for a viola-
tion of this Rule is disbarment.

The American Bar Association has implied that the
foregoing prohibition applies only to certain employees
of the organization. ABA Informal Opinion 1410 (1978)
concluded that no communication with an officer or
employee of a corporation with the power to commit
the corporation in the particular situation may be made
by opposing counsel unless he has the prior consent of
the designated counsel of the corporation or unless he
is authorized by law to do so.

The consensus view in other jurisdictions seems to be
that an attorney may interview an employee of a cor-

porate defendant without the consent of either the cor-
poration or its counsel if the employee is not the person
for whose acts or omissions the corporation is being
sued and if the person is not an officer or director or
other employee with authority to bind the corporation.

Comment 4A to Rule 4.2 of the Georgia Rules of
Professional Conduct prohibits communications by a
lawyer for another person or entity concerning the mat-
ter in representation with an employee who is either:

1) An employee whose acts or omissions may be
imputed to the corporation in relation to the sub-
ject matter of the case or whose statement may be
imputed to the organization for the purpose of
civil or criminal liability; or

2) A person having managerial responsibility on
behalf of the organization.

If the employee does not fall into either of the fore-
going categories, an attorney may contact and inter-
view the employee without the prior consent of the cor-
poration or its counsel.

Formal Advisory Opinion No. 90-1, issued by the
Supreme Court of Georgia on October 26, 1990, pro-
vides an interpretation of Directory Rules (DRs) and
Ethical Considerations (ECs). On June 12, 2000, the
Supreme Court of Georgia issued the Georgia Rules of
Professional Conduct, which became effective on
January 1, 2001, replacing the Standards of Conduct.
The Canons of Ethics, including DRs and ECs, were
deleted in their entirety.

It is the opinion of the Formal Advisory Opinion
Board that the substance and/or conclusion reached
under Formal Advisory Opinion No. 90-1 has changed
due to the Georgia Rules of Professional Conduct.
Accordingly, the Formal Advisory Opinion Board has
redrafted Formal Advisory Opinion No. 90-1. Proposed
Formal Advisory Opinion No. 05-2 is a redrafted ver-
sion of Formal Advisory Opinion No. 90-1. Proposed
Formal Advisory Opinion No. 05-2 addresses the same
question presented in Formal Advisory Opinion No.
90-1; however, it provides an interpretation of the
Georgia Rules of Professional Conduct. This proposed
opinion will be treated like a new opinion and will be
processed and published in compliance with Bar Rule
4-403(c).

As such, pursuant to Rule 4-403(c) of the Rules and
Regulations of the State Bar of Georgia, the Formal
Advisory Opinion Board has made a preliminary deter-
mination that the following proposed opinion should
be issued. State Bar members only are invited to file
comments to this proposed opinion with the Formal
Advisory Opinion Board at the following address:

State Bar of Georgia
104 Marietta Street, N.W.
Suite 100
Atlanta, Georgia 30303
Attention: John J. Shiptenko

An original and eighteen (18) copies of any com-
ment to the proposed opinion must be filed with the
Formal Advisory Opinion Board, through the Office of
the General Counsel of the State Bar or Georgia, by
May 15, 2005, in order for the comment to be consid-
ered by the Board. Any comment to a proposed opin-
ion should make reference to the number of the pro-
posed opinion. After consideration of comments
received from State Bar members, the Formal
Advisory Opinion Board will make a final determina-
tion of whether the opinion should be issued. If the

First Publication of Proposed
Formal Advisory Opinion No. 05-2
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Formal Advisory Opinion Board determines that an
opinion should be issued, final drafts of the opinion
will be published, and the opinion will be filed with
the Supreme Court of Georgia.

PROPOSED FORMAL ADVISORY 
OPINION NO. 05-2

QUESTION PRESENTED:

“Hold Harmless” Agreements Between Employers
and Their In-House Counsel.

Whether an attorney employed in-house by a corpo-
ration may enter into an agreement by which his or her
employer shall hold the attorney harmless for malprac-
tice committed in the course of his employment.

SUMMARY ANSWER:

“Hold harmless” agreements between employers
and attorneys employed in-house are ethical if the
employer is exercising an informed business judgment
in utilizing the “hold harmless” agreement in lieu of
malpractice insurance on the advice of counsel and the
agreement is permitted by law.

OPINION:

Georgia Rule of Professional Conduct 1.8(h) offers
the following direction:

“A lawyer shall not make an agreement prospectively
limiting the lawyer’s liability to a client for malpractice
unless permitted by law and the client is independ-
ently represented in making the agreement . . . .”

This rule seeks to prevent attorneys from taking
advantage of clients and avoiding the removal of nega-
tive consequences for malpractice. See, Opinion 193
(D.C. 1989). Neither of these policies would be well
served by prohibiting the use of “hold harmless” agree-
ments between employers and attorneys employed in-
house if the employer is exercising an informed busi-
ness judgment in utilizing the “hold harmless” agree-
ment in lieu of malpractice insurance and doing so on
the advise of any counsel other than the counsel being
employed. Consultation with in-house counsel satisfies
the requirement of the rule. First, the position of the
client as employer, and the sophistication of those who
employ in-house counsel, eliminates almost all over-
reaching concerns. Secondly, the lawyer as employee
does not avoid the negative consequences of malprac-
tice because he or she is subject to being discharged by
the employer. Apparently, discharge is preferred by
employers of in-house counsel to malpractice suits as a
remedy for negligent performance. See, Opinion 193
(D.C. 1989).

Accordingly, we conclude that “hold harmless”
agreements are ethical when an employer of in-house
counsel makes an informed business judgment that
such an agreement is preferable to employee malprac-
tice insurance, is done on the advice of counsel, and is
permitted by law. The determination of whether such
agreements are permitted by law is not within the
scope of this Opinion. Finally, we note that the pro-
posed “hold harmless” agreement does not limit liabil-
ity to third parties affected by in-house counsel repre-
sentation. Instead, the agreement shifts the responsibil-
ity for employee conduct from an insurance carrier to
the organization as a self-insurer.

First Publication of Proposed
Formal Advisory Opinion No. 05-3

Formal Advisory Opinion No. 90-2, issued by the
Supreme Court of Georgia on November 29, 1990, pro-
vides an interpretation of Standards of Conduct,
Directory Rules (DRs), and Ethical Considerations
(ECs). On June 12, 2000, the Supreme Court of Georgia
issued the Georgia Rules of Professional Conduct,
which became effective on January 1, 2001, replacing
the Standards of Conduct. The Canons of Ethics,
including DRs and ECs, were deleted in their entirety.

It is the opinion of the Formal Advisory Opinion
Board that the substance and/or conclusion reached
under Formal Advisory Opinion No. 90-2 has changed
due to the Georgia Rules of Professional Conduct.
Accordingly, the Formal Advisory Opinion Board has

redrafted Formal Advisory Opinion No. 90-2. Proposed
Formal Advisory Opinion No. 05-3 is a redrafted ver-
sion of Formal Advisory Opinion No. 90-2. Proposed
Formal Advisory Opinion No. 05-3 addresses the same
question presented in Formal Advisory Opinion No.
90-2; however, it provides an interpretation of the
Georgia Rules of Professional Conduct. This proposed
opinion will be treated like a new opinion and will be
processed and published in compliance with Bar Rule
4-403(c).

As such, pursuant to Rule 4-403(c) of the Rules and
Regulations of the State Bar of Georgia, the Formal
Advisory Opinion Board has made a preliminary deter-
mination that the following proposed opinion should
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be issued. State Bar members only are invited to file
comments to this proposed opinion with the Formal
Advisory Opinion Board at the following address:

State Bar of Georgia
104 Marietta Street, N.W.
Suite 100
Atlanta, Georgia 30303
Attention: John J. Shiptenko

An original and eighteen (18) copies of any com-
ment to the proposed opinion must be filed with the
Formal Advisory Opinion Board, through the Office of
the General Counsel of the State Bar or Georgia, by
May 15, 2005, in order for the comment to be consid-
ered by the Board. Any comment to a proposed opin-
ion should make reference to the number of the pro-
posed opinion. After consideration of comments
received from State Bar members, the Formal
Advisory Opinion Board will make a final determina-
tion of whether the opinion should be issued. If the
Formal Advisory Opinion Board determines that an
opinion should be issued, final drafts of the opinion
will be published, and the opinion will be filed with
the Supreme Court of Georgia.

PROPOSED FORMAL ADVISORY 
OPINION NO. 05-3

QUESTION PRESENTED:

Ethical propriety of a part-time law clerk appearing
as an attorney before his or her present employer-judge.

SUMMARY ANSWER:

The representation of clients by a law clerk before a
present employer-judge is a violation of Rule 1.7 of the
Georgia Rules of Professional Conduct.

OPINION:

This question involves an application of Rule 1.7 gov-
erning personal interest conflicts. Rule 1.7 provides:

(a) A lawyer shall not represent or continue to rep-
resent a client if there is a significant risk that the
lawyer’s own interests or the lawyer’s duties to
another client, a former client, or a third person
will materially and adversely affect the represen-
tation of the client, except as permitted in (b).

(b) If client consent is permissible a lawyer may
represent a client notwithstanding a significant risk
of material and adverse effect if each affected or
former client consents, preferably in writing, to the
representation after: (1) consultation with the
lawyer, (2) having received in writing reasonable
and adequate information about the material risks

of the representation, and (3) having been given the
opportunity to consult with independent counsel.

(c) Client consent is not permissible if the repre-
sentation: (1) is prohibited by law or these rules;
. . . (3) involves circumstances rendering it reason-
ably unlikely that the lawyer will be able to pro-
vide adequate representation to one or more of the
affected clients.

There are two threats to professional judgment posed
when a law clerk undertakes to represent a client before
the judge by whom the law clerk is also currently
employed. The first is that the lawyer will be unduly
restrained in client representation before the employer-
judge. Comment [6] to Rule 1.7 states that “the lawyer’s
personal or economic interest should not be permitted
to have an adverse effect on representation of a client.”
And Comment [4] explains that:

“loyalty to a client is also impaired when a lawyer
cannot consider, recommend or carry out an appro-
priate course of action for the client because of the
lawyer’s other competing responsibilities or inter-
est. The conflict in effect forecloses alternatives that
would otherwise be available to the client.”

Because of this risk, the representation of clients by a
law clerk before an employer-judge is a violation of
Rule 1.7. Moreover, the Georgia Supreme Court has
ruled that for a full-time law clerk concurrently to serve
as appointed co-counsel for a criminal defendant before
one of the judges by whom the law clerk is employed
constitutes an actual conflict of interest depriving the
defendant of his Sixth Amendment right of counsel.1

Rule 1.7 permits client waiver of personal interest
conflicts through client consultation with the lawyer,
providing reasonable and adequate written informa-
tion about the material risks of the representation to the
client, and giving the client the opportunity to consult
with independent counsel. This waiver provision must
be read consistently with other guidance from the pro-
fession. Because of a second threat to professional judg-
ment, client waiver is impermissible in this situation.
Client waiver is inconsistent with the guidance of Rule
3.5(a) of the Georgia Rules of Professional
Responsibility, which prohibits a lawyer from seeking
to influence a judge, juror, prospective juror or other
official by means prohibited by law. (There is an impli-
cation of improper influence in the very fact of the
employment of the attorney for one of the parties as the
judge’s current law clerk. It is also inconsistent with the
guidance of Rule 3.5(a) Comment [2] which states,

“If we are to maintain integrity of the judicial
process, it is imperative that an advocate’s func-
tion be limited to the presentation of evidence and
argument, to allow a cause to be decided accord-
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ing to law. The exertion of improper influence is
detrimental to that process. Regardless of an advo-
cate’s innocent intention, actions which give the
appearance of tampering with judicial impartiality
are to be avoided. The activity proscribed by this
Rule should be observed by the advocate in such a
careful manner that there be no appearance of
impropriety.

Accordingly, a part-time law clerk should not seek
client waiver of the conflict of interest created by repre-
sentation of clients before the employer-judge.2

A related rule is found in Rule 1.12(b), which states:

A lawyer shall not negotiate for employment with
any person who is involved as a party or as lawyer
for a party in a matter in which the lawyer is par-
ticipating personally and substantially as a judge
or other adjudicative officer or arbitrator. A lawyer
serving as a law clerk to a judge, other adjudicative
officer or arbitrator may negotiate for employment
with a party or lawyer involved in a matter in
which the clerk is participating personally and
substantially, but only after the lawyer has notified
the judge, other adjudicative officer or arbitrator.
In addition, the law clerk shall promptly provide
written notice of acceptance of employment to all
counsel of record in all such matters in which the
prospective employer is involved.

Rule 1.12(b) allows a law clerk for a judge to accept
employment with a party or lawyer involved in a mat-
ter in which the clerk is participating personally and
substantially with the approval of the judge and
prompt written notice to all counsel of record in matters
in which the prospective employer of the law clerk is
involved. Rule 1.12 (b) addresses future employment
by a judge’s law clerk and should not be read to allow
a law clerk to represent a party before the judge whom
he is currently employed. Rule 3.5 (a) and Comment [2]
to that Rule would prohibit the appearance of tamper-
ing with judicial impartiality that the close employment

relationship between judge and current law clerk
would inevitably raise.

This opinion addresses the propriety of the lawyer’s
conduct under the Georgia Rules of Professional
Responsibility. It does not address the ethical propriety
of the same conduct in his or her capacity as part-time
clerk. We do note, however, that many courts have pre-
vented the conduct in question here as a matter of court
rules in accord with this opinion.3 We also note that
judicial clerks are often treated as “other judicial offi-
cers” for the purpose of determining disqualifications
and other ethical concerns.4 Under that treatment, the
conduct in question here would be analogous to a
request by a part-time judge to practice before his or her
own court in violation of the Code of Judicial Conduct
and statutory provisions.5 See O.C.G.A. § 15-7-21.6

Endnotes
1. 269 Ga. 446, 499 S.E. 2d 897 (1998).
2. In accord, Advisory Opinion CI-951 (Michigan) (1983).

(Part-time law clerk may not work in any capacity as pri-
vate counsel on any case pending in employer-judge’s
circuit and must give notice to clients of his inability to
appear in the circuit.)

3. Sup. Ct. R. 7. (An employee of the Supreme Court shall
not practice as an attorney in any court while employed
by the Court.)

4. See, eg., ABA/BNA Lawyers’ Manual on Professional
Conduct 91:4503 and cases cited therein; see, also, ABA
Model Rules of Professional Conduct Rule 1.12 (1984);
and Opinion 38 (Georgia 1984) (“Lawyers and members
of the public view a Law Clerk as an extension of the
Judge for whom the Clerk works”).

5. Georgia Code of Judicial Conduct. (Part-time judges: (2)
should not practice law in the court on which they serve,
or in any court subject to the appellate jurisdiction of the
court on which they serve, or act as lawyers in proceed-
ings in which they have served as judges or in any other
proceeding related thereto.) 

6. O.C.G.A. § 15-7-21(b). A part-time judge of the state court
may engage in the private practice of law in other courts
but may not practice in his own court or appear in any mat-
ter as to which that judge has exercised any jurisdiction.

First Publication of Proposed
Formal Advisory Opinion No. 05-4

Formal Advisory Opinion No. 91-3, issued by the
Supreme Court of Georgia on November 13, 1991, pro-
vides an interpretation of Standards of Conduct and
Directory Rules (DRs). On June 12, 2000, the Supreme
Court of Georgia issued the Georgia Rules of Professional
Conduct, which became effective on January 1, 2001,
replacing the Standards of Conduct. The Canons of
Ethics, including DRs, were deleted in their entirety.

It is the opinion of the Formal Advisory Opinion
Board that the substance and/or conclusion reached
under Formal Advisory Opinion No. 91-3 has changed
due to the Georgia Rules of Professional Conduct.
Accordingly, the Formal Advisory Opinion Board has
redrafted Formal Advisory Opinion No. 91-3. Proposed
Formal Advisory Opinion No. 05-4 is a redrafted ver-
sion of Formal Advisory Opinion No. 91-3. Proposed
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Formal Advisory Opinion No. 05-4 addresses the same
question presented in Formal Advisory Opinion No. 91-
3; however, it provides an interpretation of the Georgia
Rules of Professional Conduct. This proposed opinion
will be treated like a new opinion and will be processed
and published in compliance with Bar Rule 4-403(c).

As such, pursuant to Rule 4-403(c) of the Rules and
Regulations of the State Bar of Georgia, the Formal
Advisory Opinion Board has made a preliminary deter-
mination that the following proposed opinion should
be issued. State Bar members only are invited to file
comments to this proposed opinion with the Formal
Advisory Opinion Board at the following address:

State Bar of Georgia
104 Marietta Street, N.W.
Suite 100
Atlanta, Georgia 30303
Attention: John J. Shiptenko

An original and eighteen (18) copies of any comment
to the proposed opinion must be filed with the Formal
Advisory Opinion Board, through the Office of the
General Counsel of the State Bar or Georgia, by May 15,
2005, in order for the comment to be considered by the
Board. Any comment to a proposed opinion should
make reference to the number of the proposed opinion.
After consideration of comments received from State
Bar members, the Formal Advisory Opinion Board will
make a final determination of whether the opinion
should be issued. If the Formal Advisory Opinion Board
determines that an opinion should be issued, final drafts
of the opinion will be published, and the opinion will be
filed with the Supreme Court of Georgia.

PROPOSED FORMAL ADVISORY
OPINION NO. 05-4

QUESTION PRESENTED:

Ethical propriety of a lawyer paying his nonlawyer
employees a monthly bonus from the gross receipts of
his law office.

SUMMARY ANSWER:

The payment of a monthly bonus by a lawyer to his
nonlawyer employees based on the gross receipts of his
law office in addition to their regular monthly salary is
permissible under Georgia Rule of Professional Conduct
5.4. It is ethically proper for a lawyer to compensate his
nonlawyer employees based upon a plan that is based in
whole or in part on a profit-sharing arrangement.

OPINION:

Correspondent asks whether a lawyer may pay non-
lawyer employees a monthly bonus which is a percent-
age of gross receipts of the law office.

Georgia Rule of Professional Conduct 5.4 necessitates
the modification of Formal Advisory Opinion No. 91-3,
which was based largely on Standard No. 26 of Georgia
Bar Rule 4-102. Georgia Rule of Professional Conduct 5.4
replaces the former standard and provides as follows:

(a) A lawyer or law firm shall not share legal fees
with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s
firm, partner, or associate may provide for the
payment of money, over a reasonable period of
time after his death, to the lawyer’s estate or to
one or more specified persons;

(2) a lawyer or law firm who purchases the prac-
tice of a deceased, disabled, or disappeared
lawyer may, pursuant to the provisions of Rule
1.17, pay to the estate or other representative of
that lawyer the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer
employees in a compensation or retirement
plan, even though the plan is based in whole or
in part on a profit-sharing arrangement; and

(4) a lawyer who undertakes to complete unfin-
ished business of a deceased lawyer may pay to
the estate of the deceased lawyer that proportion
of the total compensation which fairly represents
the services rendered by the deceased lawyer.

Georgia’s Rule of Professional Conduct 5.4 is analo-
gous to its counterpart in the ABA Code of Professional
Responsibility. In 1980, the ABA amended DR 3-102(A)
to add an additional exception regarding the sharing of
fees with nonlawyer employees: “A lawyer or law firm
may include nonlawyer employees in a compensation
or retirement plan even though the plan is based in
whole or in part on a profit sharing arrangement.”
(emphasis added). ABA DR 3-102(A)(3). The Georgia
Rules of Professional Conduct are consistent with the
ABA’s principles of fee sharing with non-attorneys.

As the Comment to the Model Rule 5.4 of the ABA
Model Rules of Professional Conduct states, the policy
underlying the limitation on the sharing of fees between
lawyer and layperson seeks to protect the lawyer’s inde-
pendent professional judgment. The Comment cautions
that if a layperson, not guided by professional obliga-
tions, shares an interest in the outcome of the represen-
tation of a client, the possibility exists that he or she may
influence the attorney’s judgment.

In light of all of the foregoing, we conclude that the
payment of a monthly bonus payable to nonlawyer
employees based upon a plan that is in whole or in part
on a profit-sharing arrangement does not constitute a
sharing of legal fees in violation of Georgia Rule of
Professional Conduct 5.4.
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Formal Advisory Opinion No. 92-1, issued by the
Supreme Court of Georgia on January 14, 1992, pro-
vides an interpretation of Standards of Conduct,
Directory Rules (DRs), and Ethical Considerations
(ECs). On June 12, 2000, the Supreme Court of Georgia
issued the Georgia Rules of Professional Conduct,
which became effective on January 1, 2001, replacing
the Standards of Conduct. The Canons of Ethics,
including DRs and ECs, were deleted in their entirety.

It is the opinion of the Formal Advisory Opinion
Board that the substance and/or conclusion reached
under Formal Advisory Opinion No. 92-1 has changed
due to the Georgia Rules of Professional Conduct.
Accordingly, the Formal Advisory Opinion Board has
redrafted Formal Advisory Opinion No. 92-1. Proposed
Formal Advisory Opinion No. 05-5 is a redrafted ver-
sion of Formal Advisory Opinion No. 92-1. Proposed
Formal Advisory Opinion No. 05-5 addresses the same
question presented in Formal Advisory Opinion No.
92-1; however, it provides an interpretation of the
Georgia Rules of Professional Conduct. This proposed
opinion will be treated like a new opinion and will be
processed and published in compliance with Bar Rule
4-403(c).

As such, pursuant to Rule 4-403(c) of the Rules and
Regulations of the State Bar of Georgia, the Formal
Advisory Opinion Board has made a preliminary deter-
mination that the following proposed opinion should
be issued. State Bar members only are invited to file
comments to this proposed opinion with the Formal
Advisory Opinion Board at the following address:

State Bar of Georgia
104 Marietta Street, N.W.
Suite 100
Atlanta, Georgia 30303
Attention: John J. Shiptenko

An original and eighteen (18) copies of any comment
to the proposed opinion must be filed with the Formal
Advisory Opinion Board, through the Office of the
General Counsel of the State Bar or Georgia, by May 15,
2005, in order for the comment to be considered by the
Board. Any comment to a proposed opinion should
make reference to the number of the proposed opinion.
After consideration of comments received from State
Bar members, the Formal Advisory Opinion Board will
make a final determination of whether the opinion
should be issued. If the Formal Advisory Opinion
Board determines that an opinion should be issued,

final drafts of the opinion will be published, and the
opinion will be filed with the Supreme Court of
Georgia.

PROPOSED FORMAL ADVISORY 
OPINION NO. 05-5

QUESTION PRESENTED:

1) Ethical propriety of a law firm obtaining a loan to
cover advances to clients for litigation expenses;

2) Ethical considerations applicable to payment of
interest charged on loan obtained by law firm to cover
advances to clients for litigation expenses.

OPINION:

Correspondent law firm asks if it is ethically permis-
sible to employ the following system for payment of
certain costs and expenses in contingent fee cases. The
law firm would set up a draw account with a bank,
with the account secured by a note from the firm’s indi-
vidual lawyers. When it becomes necessary to pay
court costs, deposition expenses, expert witness fees, or
other out-of-pocket litigation expenses, the law firm
would obtain an advance under the note. The firm
would pay the interest charged by the bank as it is
incurred on a monthly or quarterly basis. When a client
makes a payment toward expenses incurred in his or
her case, the amount of that payment would be paid to
the bank to pay down the balance owed on his or her
share of expenses advanced under the note. When a
case is settled or verdict paid, the firm would pay off
the client’s share of the money advanced on the loan. If
no verdict or settlement is obtained, the firm would pay
the balance owed to the bank and bill the client. Some
portion of the interest costs incurred in this arrange-
ment would be charged to the client. The contingent fee
contract would specify the client’s obligations to pay
reasonable expenses and interest fees incurred in this
arrangement.

The first issue is whether it is ethically permissible
for lawyers to borrow funds for the purpose of advanc-
ing reasonable expenses on their clients’ behalf. If so,
we must then determine the propriety of charging
clients interest to defray part of the expense of the loan.

In addressing the first issue, lawyers are generally
discouraged from providing financial assistance to
their clients. Rule 1.8(e) states:

First Publication of Proposed
Formal Advisory Opinion No. 05-5
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A lawyer shall not provide financial assistance to a
client in connection with pending or contemplated
litigation, except that:

(1) a lawyer may advance court costs and expens-
es of litigation, the repayment of which may be
contingent on the outcome of the matter; or

(2) a lawyer representing a client unable to pay
court costs and expenses of litigation may pay
those costs and expenses on behalf of the client.

Despite that general admonition, contingent fee
arrangements are permitted by Rule 1.5(c), which
states:

(1) A fee may be contingent on the outcome of the
matter for which the service is rendered, except in
a matter in which a contingent fee is prohibited by
paragraph (d) or other law. A contingent fee agree-
ment shall be in writing and shall state the method
by which the fee is to be determined, including the
percentage or percentages that shall accrue to the
lawyer in the event of settlement, trial or appeal,
litigation and other expenses to be deducted from
the recovery, and whether such expenses are to be
deducted before or after the contingent fee is cal-
culated.

(2) Upon conclusion of a contingent fee matter, the
lawyer shall provide the client with a written state-
ment stating the following:

(i) the outcome of the matter; and,

(ii) if there is a recovery, showing the:

(A) remittance to the client;
(B) the method of its determination;
(C) the amount of the attorney fee; and
(D) if the attorney’s fee is divided with anoth-
er lawyer who is not a partner in or an associ-
ate of the lawyer’s firm or law office, the
amount of fee received by each and the man-
ner in which the division is determined.

The correspondent’s proposed arrangement covers
only those expenses which are permitted under Rule
1.8(e). Paragraph (e) of Rule 1.8 eliminates the former
requirement that the client remain ultimately liable for
financial assistance provided by the lawyer and further
limits permitted assistance to cover costs and expenses
directly related to litigation. See Comment (4) to Rule
1.8.

The arrangement also provides that when any recov-
ery is made on the client’s behalf, the recovery would
first be debited by the advances made under the note,

with payment for those advances being made by the
firm directly to the bank. The client thus receives only
that recovery which remains after expenses have been
paid. The client is informed of this in correspondent’s
contingent fee contract, which states that “all reason-
able and necessary expenses incurred in the representa-
tion of said claims shall be deducted after division as
herein provided to compensate attorney for his fee.”

In the case where recovery is not obtained, however,
the lawyers themselves are contractually obligated to
pay the amount owed directly to the bank.
Correspondent’s proposed contract as outlined in the
request for this opinion does not inform the client as to
possible responsibility for such expenses where there is
no recovery. It is the opinion of this Board that Rules
1.5(c) and 1.8(e), taken together, require that the contin-
gent fee contract inform the client whether he is or is
not responsible for these expenses, even if there is no
recovery.

Although the client may remain “responsible for all
or a portion of these expenses,” decisions regarding the
appropriate actions to be taken to deal with such liabil-
ity are entirely within the discretion of the lawyers.
Since this discretion has always existed, the fact that the
lawyers have originally borrowed the money instead of
advancing it out-of-pocket would seem to be irrelevant,
and the arrangement is thus not impermissible.

The bank’s involvement would be relevant, however,
were it allowed to affect the attorney-client relation-
ship, such as if the bank were made privy to clients’
confidences or secrets (including client identity) or per-
mitted to affect the lawyer’s judgment in representing
his or her client. See generally, Rule 1.6. Thus, the
lawyer must be careful to make sure that the bank
understands that its contractual arrangement can in no
way affect or compromise the lawyer’s obligations to
his or her individual clients.

The remaining issue is whether it is ethically permis-
sible for lawyers to charge clients interest on the
expenses and costs advanced via this arrangement with
the bank. As in the first issue, the fact that the expenses
originated with a bank instead of the law firm itself is
irrelevant, unless the relationship between lawyer and
bank interferes with the relationship between lawyer
and client. Assuming it does not, the question is
whether lawyers should be permitted to charge their
clients interest on advances.

In Advisory Opinion No. 45 (March 15, 1985, as
amended November 15, 1985), the State Disciplinary
Board held that a lawyer may ethically charge interest
on clients’ overdue bills “without a prior specific agree-
ment with a client if notice is given to the client in
advance that interest will be charged on fee bills which
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become delinquent after a stated period of time, but not
less than 30 days.” Thus, the Board found no general
impropriety in charging interest on overdue bills. There
is no apparent reason why advanced expenses for
which a client may be responsible under a contingent
fee agreement (whether they are billed to the client or
deducted from a recovery) should be treated any dif-
ferently. Thus, we find no ethical impropriety in charg-
ing lawful interest on such amounts advanced on the
client’s behalf.1

In approving the practice of charging interest on
overdue bills, the Board held that a lawyer must com-
ply with “all applicable law 1 . . . and ethical considera-
tions.”

The obvious intent of Rule 1.5(c) is to ensure that
clients are adequately informed of all relevant aspects of
contingent fee arrangements, including all factors taken
into account in determining the amount of their ultimate
recovery. Since any interest charged on advances could

affect the ultimate recovery as much as other factors
mentioned in Rule 1.5(c), it would be inconsistent to per-
mit lawyers to charge interest on these advances with-
out revealing the intent to do so in the fee contract. Thus,
we conclude that it is permissible to charge interest on
such advances only if (i) the client is notified in the con-
tingent fee contract of the maximum rate of interest the
lawyer will or may charge on such advances; and (ii) the
written statement given to the client upon conclusion of
the matter reflects the interest charged on the expenses
advanced in the matter.

Endnotes
1. The opinion makes specific mention of O.C.G.A. 7-

4-16, the Federal Truth in Lending and Fair Credit
Billing Acts in Title I of the Consumer Credit
Protection Act as amended (15 USC 1601 et seq.).
We state no opinion as to the applicability of these
acts or others to the matter at hand.

Pursuant to 28 U.S.C. ‘ 2071(b), notice and opportu-
nity for comment is hereby given of proposed amend-
ments to the Rules and Internal Operating Procedures
of the U.S. Court of Appeals for the Eleventh Circuit.

A copy of the proposed amendments may be
obtained on and after April 1, 2005, from the Eleventh

Circuit’s Internet Web site at www.ca11.uscourts.gov.
A copy may also be obtained without charge from the
Office of the Clerk, U.S. Court of Appeals for the
Eleventh Circuit, 56 Forsyth St. NW, Atlanta, Georgia
30303 [phone: (404) 335-6100].  Comments on the pro-
posed amendments may be submitted in writing to the
Clerk at the above street address by May 2, 2005.

Notice of and Opportunity for Comment
on Amendments to the Rules and
Internal Operating Procedures of the U.S.
Court of Appeals for the Eleventh Circuit.

We wish to express our sincerest appreciation to
those who volunteered to serve as attorney coaches,
regional coordinators, presiding judges and scoring

evaluators during this mock trial season.
The 2005 Regional Champion Teams are:  

Central High School (Macon); South Forsyth High
School (Cumming); Ware County High School

(Waycross); Pope High School (Marietta); Decatur
High School (Decatur); Milton High School
(Alpharetta); Central Gwinnett High School

(Lawrenceville); Grady High School (Atlanta);
Dalton High School (Dalton); Clarke Central High

School (Athens); Woodland High School
(Cartersville); Lee County High School (Leesburg);
Savannah Arts Academy (Savannah); Jonesboro
High School (Jonesboro); and Chapel Hill High

School (Douglasville)

Thank you for a great 17th
mock trial season in Georgia!

The State Finals competition was March
12th & 13th in Lawrenceville and the

Mock Trial Office is currently accepting
donations to support the State Champion

Team’s attendance at the National
Tournament in Charlotte, NC in May.  

For sponsorship or donation information, 
please contact the mock trial office:

(404) 527-8779 or toll free (800) 334-6865 ext. 779
or e-mail mocktrial@gabar.org
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Special Issue:
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Order Additional Copies of the State Bar of
Georgia 2004-05 Handbook & Directory

Payment

Please send me ________ State Bar of Georgia Directory and Handbook(s)

I enclose a Check Money Order in the amount of $___________ 

Please bill my Visa MasterCard $___________. Complete information below.

Account Number ______________________________________________________________________

Name (as it appears on card) ____________________________________________________________

Signature ____________________________________________________________________________

Please return this form with payment to:
Communications Department

State Bar of Georgia
104 Marietta St. NW, Suite 100

Atlanta, GA 30303 
Fax: (404) 527-8717 (Credit card orders only)

Please allow two weeks for delivery.
Contact Jennifer Riley at jenniferr@gabar.org or 404.527.8761 with any questions.

Please Send to:

Name Bar Number

Firm

Address

City State Zip Code

Phone Number E-mail address

Additional printed copies of the Bar’s annual Directory
and Handbook are available to members for $36 and
to nonmembers for $46. There is a $6 discount for
orders that are picked up.

Exp. Date
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Books/Office Furniture
& Equipment
The Lawbook Exchange, Ltd. Buys, sells and
appraises all major lawbook sets. Also anti-
quarian, scholarly. Reprints of legal classics.
Catalogues issued in print and online.
Mastercard, Visa, AmEx. (800) 422-6686; fax
(732) 382-1887; www.lawbookexchange.com.

Beautiful looking professional office fur-
niture at great prices! Up to 20% off for
law professionals! We have a large selec-
tion of antique style desks, credenzes,
bookcases, desk chairs etc. all hand crafted
in England in various wood types and
leather colors. English Classics, 1442
Chattahoochee Ave., Atlanta, GA 30318,
(404) 351-2252, Web: www.english-clas-
sics.net/office.htm

Property/Rentals/Office Space
VACATION RENTALS in FRANCE and
ITALY—18th C. Tuscan villa, 6 bedrooms, 3
bathrooms 25 miles southwest of Florence on
wine and olive estate, $2,200 to $3,000 week-
ly. For photos, details of this and other prop-
erties, please visit www.lawofficeofkenlaw-
son.com, E-mail: kelaw@lawofficeofkenlaw-
son.com, voice: (206) 632-1085, representing
owners of historic properties.

Dave Harris Commercial Realty, Inc.
Investments: (1) 58+ acres on I-16 inter-
change in Metter, GA. Excellent topo.,
zoned GC, $25,750 per acre. (2) 42 acres on
I-85 near the outlet malls. Excellent topo.,
all utilities, $34,900 per acre (3) Two
4,000+ sq. ft. Brick bldgs. near P.O. in
Marietta. Below market, $399,500. (4) 3.94
acres just off I-75 at Red Top Mtn. Gated
comm. with excellent lake & mtn. views,
amenities. Homes priced $500K - 1.7 mil.
Why pay $250K for 1/2 acre in N.C.?
Priced $229,500. Contact Dave Harris
Commercial Realty, Inc., 627 Cherokee
Street, Suite 11, Marietta, GA 30060; (770)
795-1006; Fax (770) 795-1059; www.dave-
harrisrealty.com.

Office lease available in upscale section of
North Fulton County well suited for attor-

neys. 4-year-old office condominium with
fax and DSL, Furnished, clean and very styl-
ish. $650/month. Open, flexible lease terms.
Overflow work available from AV rated law
firm. (770) 587-5529.

Practice Assistance
Mining Engineering Experts Extensive expert
witness experience in all areas of mining—sur-
face and underground mines, quarries etc.
Accident investigation, injuries, wrongful
death, mine construction, haulage/truck-
ing/rail, agreement disputes, product liability,
mineral property management, asset and min-
eral appraisals for estate and tax purposes.
Joyce Associates (540) 989-5727.

Handwriting Expert/Forensic Document
Examiner Certified by the American Board
of Forensic Document Examiners. Former
Chief, Questioned Documents, U.S. Army
Crime Laboratory. Member, American
Society of Questioned Document Examiners
and American Academy of Forensic
Sciences. Farrell Shiver, Shiver & Nelson
Document Investigation Laboratory, 1903
Lilac Ridge Drive, Woodstock, GA 30189,
(770) 517-6008.

Must sue or defend in Chicago? Emory ’76
litigator is available to act as local counsel in
state, district, and bankruptcy courts.
Contact John Graettinger, Gardiner, Koch &
Weisberg, 53 West Jackson Boulevard, Suite
950, Chicago, Illinois 60604; (312) 408-0320.

QDRO Problems? QDRO drafting for
ERISA, military, Federal and State govern-
ment pensions. Fixed fee of $535 (billable to
your client as a disbursement) includes all
correspondence with plan and revisions.
Pension valuations and expert testimony for
divorce and malpractice cases. All work
done by experienced QDRO attorney. Full
background at www.qdrosolutions.net.
QDRO Solutions, Inc., 2916 Professional
Parkway, Augusta, GA (706) 650-7028.

WE HAVE THOUSANDS OF MEDICAL
MALPRACTICE EXPERT WITNESSES.
Fast, easy, affordable, flat-rate referrals to
board certified, practicing doctors in all spe-
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cialties. Your satisfaction GUARANTEED.
Just need an analysis? Our veteran MD spe-
cialists can do that for you, quickly and easi-
ly, for a low flat fee. Med-mal EXPERTS, Inc.
www.medmalEXPERTS.com; (888) 521-3601

New York and New Jersey Actions. Georgia
Bar member practicing in Manhattan, also
with New Jersey office, can help you with
your corporate transactions and litigation in
both state and federal courts. Contact E.
David Smith, 551 Fifth Avenue, Suite 1601,
New York, New York 10176; (212) 661-7010;
edsmith@edslaw.net.

Insurance Expert Witness. Former Insurance
Commissioner and CEO, NCCI. Expertise
includes malpractice, agent liability, applica-
tions, bad faith, custom and practice, cover-
age, claims, duty of care, damages, liability,
CGL, WC, auto, HO, disability, health, life,
annuities, liquidations, regulation, reinsur-
ance, surplus lines, vanishing premiums. Bill
Hager, Insurance Metrics Corp, (561) 995-
7429. Visit www.expertinsurancewitness.com

LEGAL RESEARCH & WRITING.
Attorney with 14 years federal litigation
experience available for research and writing
assignments. Briefs, motions, and memoran-
da of law for both trial and appellate courts.
References and writing samples available
upon request. Cristina Correia, Attorney,
3276 Wynn Drive, Avondale Estates, GA
30002; (404) 343-6445; fax (404) 343-0261;
c.correia@comcast.net.

PROFESSIONAL ENGINEER, EXPERT
WITNESS, ACCIDENT RECONSTRUC-
TIONIST Professional Engineer with 28
years of machinery, industrial, construction,
safety, structural, OSHA, building codes,
automobile accidents, product liability and
pulp & paper experience. Certified Accident
Reconstructionist–Northwestern University.
Plaintiff or defense. Robert T. Tolbert, P.E.,
(205) 221-3988, Fax (205) 295-3876, e-mail:
robby@rtolbert.com, web site: rtolbert.com.

Positions
AV rated sole practitioner in NE GA
Mountains is seeking attorney for claimant

PI & WC. Must have trial experience. Reply
to: 1wwlaw@alltel.net or fax (706) 745-4688.

Collections Attorney Experienced commer-
cial collections attorney for stable Atlanta
firm. Willing to incorporate and grow existing
practice. Excellent opportunity. Good
Benefits. Fax resume to GBC at (866) 849-0695.

Social Security and/or Workers
Compensation Attorney Well-established
Atlanta firm seeking experienced claimant’s
attorneys interested in joining Atlanta prac-
tice with excellent support. Willing to incor-
porate and grow existing practice. Great
financial opportunity. Fax resume to GBS at
(866) 849-0695.
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Did you mean 
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Introducing Smart Toolssm on Westlaw®.
While computers have always been good at giving us exactly what we ask for,
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