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Are footprints as

foolproot as fingerprints?

The prosecutor in a capital offense case wanted to submit footprints taken inside a shoe as evidence. Two nights before the trial,
the defense attorney received a Mealey’s E-Mail News Report about a case that questioned the admissibility of this evidence.

The Mealey’s E-Mail News Report notified the

defense attorney of a recent court decision from the
highest court in a neighboring state. He was surprised

to find the prosecution’s expert witness had also

testified in that case. But the court held that footprints
from inside a shoe were not a recognized area for

expert testimony under the Daubert standard. As the
defense attorney continued his search of analytical
sources from Matthew Bender? including Moore’s
Federal Practice® on the LexisNexis™ services, he quickly
found further supportive commentary and analysis.
When you need to go a step beyond cases and

codes in your research, use the LexisNexis™
Total Research System—It’'s how you know.

STATE _BAR

LexisNexis™ oF GEORGIA

It’s how you know ™

( For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek or call 877.810.5324 \
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Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information.
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In today’s marketplace, managing and protecting intellectual property is critical
for businesses wanting to stay ahead of the competition. Baker Donelson’s
Intellectual Property Group, resident in the Firm’s Georgia office, has more

than 100 years combined experience litigating and prosecuting intellectual prop-

erty rights cases. We are uniquely suited to provide complete protection of IP

rights with the support provided by an internationally recognized AM-Law 250

firm.

For more information contact: Carl M. Davis at cdavis@bakerdonelson.com, or

by phone at 678.406.8703.
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from the President

“It should be an
exciting and
challenging
legislative
session. And, if
worse comes to
worse, wait
until they see
the State Bar's
proposal for a

new state flag.”

By William D. Barwick

This is Not Your
Father’'s General

Assembly

ith the General
Assembly’s

2004 Session

scheduled to begin in January, our
thoughts turn to a topic near and
dear to the hearts of lawyers —
laws. Or, rather, the law-making
process. In a non-election year, our
state lawmakers have undergone
few transitions since the last ses-
sion, and this would ordinarily
ensure a productive year of legisla-
tion, both substantive and decora-
tive, to serve as a campaign spring-
board for the 2004 election year.
This is not, however, your father’s

General Assembly.

It is often too easy to make fun of
the state legislature. I once wrote

that the House and Senate members
could do what they so desired in the
privacy of their own chambers, but
when you see the State Capitol sur-
rounded by yellow school buses
during the session, you realize they
are forcing small children to watch
their actions. For the most part,
however, in a one-party state, the
actions of the General Assembly
were predictable.

In 2002, the rules changed. Both
the speaker of the house and the
governor were defeated for re-elec-
tion. Four senators switched parties
shortly after Election Day. Both the
Senate and the governor’s office
changed parties, and the House
changed speakers for the first time
in 28 years. The lieutenant governor
became a “Big Guy” with a little job
and the governor sued the attorney
general seeking control of the
state’s litigation.

With such a dramatic change in
players, a contentious session could
be expected. The situation worsened
when lawmakers realized there was
not enough money to go around, not
only for local projects, but also for

4
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necessary government functions.
Legislators were forced to introduce,
debate and approve only those bills
that did not require major funding.
Hence, a fight that lasted for three
months over the design (and
motives) of our state flag.

Where does the State Bar of
Georgia fit into the legislative
scheme for the coming session? By
percentage, there are fewer
lawyers today in the legislature
than at any recent time, approxi-
mately 17 percent. While some
people argue, with some persua-
siveness, that there are too many
lawyers in society, this is no reason
to reduce their number in the insti-
tutions that make laws. Last year I
had the pleasure of reviewing
some proposed bills that were
apparently drafted by non-lawyers
(or possibly by lawyers who had
taken too much cold medicine),
and the concept of “legislative
intent” appeared to have been dis-
carded. Legislators, especially non-
lawyer legislators, need drafting
assistance from our profession.

In addition to drafting and vet-
ting legislation, the State Bar of
Georgia proposes more new legisla-
tion every year than any other insti-
tution in the state. These bills
include well-publicized initiatives,
such as indigent defense, as well as
lesser-known bills to reform
guardianship procedures, UCC pro-
visions, civil procedure, adoption,
inheritance and other matters of
interest to our profession. Many of
our sections propose new legisla-
tion every year, which is then
reviewed by the Advisory
Committee on Legislation. If the
proposed bills are deemed to be suf-
ficiently related to the administra-
tion of justice (the Keller test for uni-
fied bars that sponsor legislation),
the bills are then reviewed again by

the Board of Governors at a meeting
prior to the legislative session.

This year the State Bar will push
for a fully funded indigent defense
program throughout the state, and
locating the funds will probably be
the most interesting part of this leg-
islative endeavor. We will also try
to retain funding for law-related
programs that assist victims of
domestic violence or that support
juvenile advocacy programs. The
budgetary axes will be out in force
this year.

Unfunded bills will also be con-
sidered, such as a more efficient
use of alternative jurors, and some
minor procedural reforms in the
Georgia Appellate Practice Act.
Sections and committees still have
time to make their proposals to the
ACL, and it is likely that there will
be a heavier legislative agenda for
the State Bar by the time this article
is published.

The State Bar has a number of
good friends in the legislature, and
not all of them are lawyers. They
help us with our legislative agenda
year after year, and often have to
defend themselves against chal-
lengers who highlight the incum-
bent’s obvious character flaw, a
law degree. In the coming election
year, I hope the members of our
profession will continue their sup-
port, monetary and otherwise, of
these lawyer-legislators.

Finally, the ACL, the Board of
Governors and the Executive
Committee may be called upon to
comment upon law-related pro-
posals submitted by other groups.
Examples will likely include a tort
reform package similar to one sub-
mitted last year, and a jury service
bill entitled the “Patriot Jury Act”
(beware any bill entitled “Patriot”
or “Common Sense” or “Fair”).
Caps and immunities will again be

debated, and if the Keller test is
met, the State Bar will take a posi-
tion. The readers’ thoughts on
these issues should be communi-
cated to your Board of Governors
representatives.

Allin all, it should be an exciting
and challenging legislative session.
And, if worse comes to worse, wait
until they see the State Bar’s pro-
posal for a new state flag. @

PRESIDENT’S NOTE: Thanks to
the eagle-eyed readers of my last GBJ
editorial who correctly noted that it
was Louis X VI, not Louis VI, who was
beheaded. Now, get a life.

Also, some readers wondered what
happened between the August and
October issues to cause me to go bald.
Actually, that is Governor Perdue on
the October cover, and that is not my
family next to him.

Business
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from the Executive Director

“Throughout my
years as the
executive
director of the
Bar, | have had
the good fortune
of working with
many talented

staff members.”

By Cliff Brashier

Excellent Employees
Equals Exceptional
Member Services

hroughout my years as
the executive director of
the Bar, I have had the
good fortune of working with
many talented staff members. And
although I am well aware of the
staff’s commitment to quality work,
every once in a while other people
remind me of the outstanding

employees who work here.

In September, the Law Practice
Management Program helped
organize the first ever Solo and
Small  Firm  Institute  and
Technology Showcase in Savannah.
I want to publicly thank LPM
Director Natalie Thornwell and her
assistant Pamela Myers for putting
together such a high-quality pro-
gram. More than 100 lawyers
attended and their feedback was
extremely positive.

Some  attendee  comments

include:

“I appreciate the support you

[the Bar] have given solo practi-

tioners by allowing the funding

for that particular seminar.

Please keep the seminar going. I

promise I will attend year after

year.”

“Best seminar I have ever attend-

ed. Please do this again.”

“It is very obvious a lot of hard

work went into this seminar.

Please know that the hard work

was noticed and appreciated.”

Appreciation also goes to the
Institute for Continuing Legal
Education in Georgia for their
administration of the program.
Larry Jones, the director of ICLE,
told me that participants gave the
event the highest reviews he has
ever seen. He said this was espe-
cially surprising and rewarding
because it was one of the most diffi-
cult events to organize, consisting
of a variety of breakout sessions
and new technology used.

The Bar's LPM program is
designed to provide law office man-
agement consulting services and
materials to members of the Bar,

6
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ultimately improving the delivery
of legal services to the public. It is
clear to me that the Solo and Small
Firm Institute and Technology
Showcase has provided some of the
tools solo practitioners need to
effectively run their practice.

If you do not have your own in-
house law firm administrator or
technology staff, you should make
this institute an annual event. I
really hope you will take advan-

tage of this opportunity and let me
know your thoughts after you do
so. If you have questions in the
meantime, call the Bar’s Law
Practice Management Program at
(404) 527-8772.

Natalie and Pam are available to
help Georgia lawyers and their
employees pull together the pieces
of the office management puzzle.
Whether you need advice on new
computers or copiers, personnel

issues, compensation, workflow,
file organization, tickler systems,
library materials or software, the
LPM Program has the resources
and training to assist you.

As always, I am available if you
have ideas or information to share;
please call me. My telephone num-
bers are (800) 334-6865 (toll free),
(404) 527-8755 (direct dial), (404)
527-8717 (fax) and (770) 988-8080

(home). @

Earn up to 6 CLE credits for authoring
legal articles and having them published.

Submit articles to:
Rebecca A. Hoelting
Georgia Bar Journal

104 Marietta St. NW, Suite 100
Atlanta, GA 30303

Contact journal@gabar.org for more information
or visit the Bar’s Web site, www.gabar.org/gbjsub.asp.
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The attorneys and staff of the law
firm of Stites & Harbison PLLC
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Meeting, October 18, 2003,

in Nashville, Tennessee.
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from the YLD President

“Very few profes-
sions provide the
satisfaction that
the practice of law
does. Taking an
oath to uphold the
Constitution of the
Untied States

Is an awesome

responsibility.”

By Andrew W. Jones

Dad, | Want
to be a Lawyer

few weeks ago my 6-

year-old son said to me,

“Dad, I want to be a
lawyer.” My 4-year-old daughter
chimed in, “Me too.” 1 was sur-
prised to hear this since I have
spent the last three years trying to
explain to my children what I do,
getting many empty stares in
return, followed by questions like,
“You help people?” “Why do they
need help?” “Why can’t their moms
and dads help them?”

I asked my son why he wanted to
be a lawyer, expecting the answer to
be, because I can go with you to
work and play golf whenever I want
to. Instead he said, “Because I want
to help people.” My daughter said
the same thing, but I knew her real
reason was the bottomless candy jar
in the office kitchen. Before inquiring
further, I should have said, “Great,
why don’t you help me pick up this
mess in your room.” That probably
wasn't the type of “help” they had in
mind. Either way, as a parent that is
a nice thing to hear.

If you reduce the practice of law
to its lowest common denominator,
what we do is help people. We help
them resolve disputes, we help
them forge relationships, and we
help them preserve their liberty.
Every client that walks through our
door needs our help in some form
or fashion.

I then asked myself, do I want
my children to be lawyers? I

thought about the lawyer bashing,
the rhetoric, the jokes, the negative
press, and so on. I also thought of
the professionalism, integrity,
respect and overall good spirit I see
in the people I practice with and
against. I thought about the feeling
I get when I help someone who
couldn’t help themselves. I thought
of the charity and benevolence that
lawyers throughout this country
give to their communities. Lastly, I
thought about the pride that comes
with being part of a profession that
truly makes America free.

The answer to my question is a
resounding yes. Very few profes-
sions provide the satisfaction that
the practice of law does. Taking an
oath to uphold the Constitution of
the United States is an awesome
responsibility. No other occupation
is charged with such a task.

While the practice of law has its
share of ups and downs, my experi-
ence has been that the ups far exceed
the downs. Since I began practicing,
there has been an internal push
within the profession to improve
professionalism. I think it is work-
ing. In the last five years, I have seen
a growing cooperation between
opposing counsel. Being cordial
with opposing counsel doesn’t com-
promise your client’s position; it just
makes the practice of law more
enjoyable. You can be an effective
advocate and still be professional. In
my mind, the two go hand in hand.

As a parent, I will be proud of my
children regardless of their chosen
occupation. Maybe a little more
candy in the office kitchen will give
them a push in the right direction. @
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By John C. Weitnauer

Outsourcing Contracts,
Licenses and
Bankruptcy Law

utsourcing contracts - where one party (the “Customer”) obtains
services from a third party (the “Service Provider”) - abound in
today’s economy. Customers outsource a vast array of services, from
the mundane (i.e., cleaning services for an office building), to the “mission critical”

(i-e., data processing).

With every outsourcing contract comes the hidden possibility that the Service
Provider may seek bankruptcy protection from its creditors, or perhaps worse still,
simply go out of business. This article discusses what can happen to outsourcing
contracts, and to any license that may be a material part of that outsourcing contract,

from the perspective of the Customer when the Service Provider files bankruptcy.l




HOW CAN YOU
PROTECT
YOURSELF IN
ADVANCE
AGAINST THE
POSSIBILITY THAT
YOUR SERVICE
PROVIDER MAY
GO OUT OF
BUSINESS?

While it is impossible to provide
an exhaustive list of the protective
steps that are appropriate for out-
sourcing contracts without know-
ing the specifics of the outsourced
services, one of counsel’s roles
should be to ensure that an appro-
priate amount of consideration is
given to the Customer’s likely
predicament in the event the
Service Provider shuts down.

As an initial matter, the impact
on the Customer if its Service
Provider goes out of business is
directly related to how “core” the
While
Customers typically devote sub-

services at issue are.
stantial attention to what might
happen if the service contract is ter-
minated (i.e., the termination assis-
tance provisions), less time is likely
devoted to considering the possi-
bility that the Service Provider may
simply close its doors. If the servic-
es are critical to the Customer, it is
unlikely that the Customer selected
a Service Provider with a known
financial weakness. With any long-
term contract, however, at least
some attention should be given to
the possibility that the financial cir-
cumstances of the Service Provider
could deteriorate. In some cases, of
course, the services are so impor-

tant to the Customer that they
should not be outsourced at all,
due to this type of risk.

If the Customer will be using the
software of the Service Provider,
ownership? of the software may be
safer than a license; but if a license
is all that can be negotiated, a
license entitling the Customer to
the Service Provider’s source code
(for use during maintenance of and
upgrades to the software) is proba-
bly essential.

Further, in the event that the
Service Provider’s software creates
or manipulates data important to
the Customer, the Customer will
want to have full copies of the rele-
vant data communicated to its
information systems as transactions
occur, or have such data delivered
on a periodic basis in a form that is
accessible by the Customer’s sys-
tems or commercially available
software if and when needed.

WHAT HAPPENS
AFTER YOUR
SERVICE
PROVIDER FILES
BANKRUPTCY?

Chapter 7 or Chapter 11?

A company may file for liquida-
tion under Chapter 7 of the
Bankruptcy Code, or reorganiza-
tion under Chapter 11 of the
Bankruptcy Code.? If a Chapter 7
case is filed, a trustee is appointed
to reduce the assets of the estate to
money and to distribute those
assets to the creditors in order of
their priority.# While the trustee
has the power to operate a compa-
ny in Chapter 7 for a brief period of
time,® it is extremely rare for a
trustee to do so.

If a Chapter 11 case is filed, the
company becomes a “debtor in
possession” and attempts to con-
tinue its operations and confirms a
plan of reorganization.® The plan of
reorganization is, among other
things, a complicated and compre-
hensive new loan agreement with
all of its creditors. Under a typical
plan, general unsecured creditors
are paid only pennies on the dollar,
and the pre-bankruptcy sharehold-
ers lose most, if not all, of their
stock to one or more classes of
creditors. In some cases, the debtor
has negotiated its plan with key
creditors before filing bankruptcy,
and files the bankruptcy case to
bind all creditors, since, in bank-
ruptcy, the consent of the requisite
majority of creditors can bind all of
the creditors. This type of plan is
sometimes referred to as a “pre-
packaged” plan. But while a plan
addresses the losses suffered by
creditors and shareholders, it may
also address the concerns of parties
that have contracts with the debtor.

Before Assumption
or Rejection

Unless a pre-packaged plan is
filed and quickly confirmed—a
process that can take as little as a
few weeks or months—the larger,
typical Chapter 11 case lasts for
many months, sometimes years.
During that time, what happens to
the outsourcing contract? As will
be discussed below, the ultimate
disposition of an executory con-
tract in bankruptcy is its assump-
tion or rejection. In the meantime,
what happens?

Broadly speaking, the Customer
is likely to have one of the follow-
ing perspectives: (i) get me out of
this thing; or (ii) if I keep paying,
will the debtor keep performing?

December 2003
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Can the Customer
Terminate the
Contract?

If the Debtor is Not Otherwise in
Default of the Contract

If the debtor is not otherwise in
default, can the Customer termi-
nate the contract because the
Service Provider has filed bank-
ruptcy? After all, the default provi-
sions in almost every outsourcing
contract typically clearly define the
filing of a bankruptcy as an event
of default. The short answer, how-
ever, is “No.”

Section  365(e)(1) of the
Bankruptcy Code protects the
debtor’s interest in an executory
contract by providing that:

Notwithstanding a provision
in an executory contract . .. orin
applicable law, an executory
contract . . . may not be termi-
nated or modified, and any
right or obligation under such
contract . . . may not be termi-
nated or modified, at any time
after the commencement of the
case solely because of a provi-
sion in such contract . . . that is
conditioned on —

(A) the insolvency or financial
condition of the debtor at
any time before the clos-
ing of the case;

(B) the commencement of a
[bankruptcy] case . . .; or

(C) the appointment of or tak-
ing possession by a trustee
in a [bankruptcy] case . . .
or a custodian before such
commencement.”

Does it help the Customer if the
contract contains the right to termi-
nate for convenience? Probably not.
Courts have invalidated “termina-
tion at will” or “termination for con-
venience” clauses as unenforceable
ipso facto defaults. However, if the

Customer can point to a valid, rea-
sonable basis for its decision to ter-
minate the contract (even if the only
contractual right would be “for con-
venience”), the termination might
be recognized as valid and permit
the Customer to extricate itself from
the relationship reasonably quickly.

If the Debtor Is in Default Of the
Contract But Notice of Termination
Has Not Yet Been Given

If the debtor is in performance
default, can the Customer termi-
nate the contract pursuant to
express provisions regarding ter-
mination for such default (typically
after notice and opportunity to
cure), even though the Service
Provider has filed bankruptcy?
Again, the short answer is “No,” at
least not without court approval.

The Service Provider will have the
protection of the automatic stay,
which protects the debtor until such
time as the court grants relief to the
other party.8 While most non-bank-
ruptcy lawyers have at least a passing
awareness of the automatic stay, it is
usually understood only in its pri-
mary application — that, so long as
the stay is in place, creditors cannot
take any steps to collect their pre-peti-
tion debts from the debtor without
court approval. However, the reach of
the automatic stay is much broader; it
prevents a non-debtor party from
attempting to terminate the debtor’s
rights in an executory contract. All
hope is not lost, however. If the
defaults are serious enough (i.e., per-
formance defaults), a court may be
persuaded to end the “breathing
spell” provided by the bankruptcy fil-
ing so that the Customer can exercise
its right of termination.

If the Debtor Is in Default Of the
Contract But Notice of Termination Was
Given Prior to the Bankruptcy Filing

There is one situation when the
Customer can achieve an effective ter-
mination more quickly than other-
wise. If (i) the Service Provider was in
default pre-petition, (ii) any right to
cure had expired, (iii) notice of termi-
nation had been given and (iv) noth-
ing was left other than the expiration
of time for the notice of termination to
be effective, then the filing of the
bankruptcy case will not prevent the
running of time for the notice of ter-
mination, and the termination will be
effective as soon as that period lapses.

Can the Customer
Ensure Performance
From the Service
Provider?

In the case of a filing under
Chapter 11 of the Bankruptcy Code,
the filing is not necessarily disrup-
tive of the day-to-day performance
of services by the debtor. The reason
for the bankruptcy may not be cur-
rently unprofitable operations, but
excess debt on the corporation’s bal-
ance sheet from acquisitions that
turned out poorly. If the Customer is
agreeable to accepting performance
from the Service Provider, and the
Service Provider desires to keep the
contract in place, it may be worth the
time and effort for the Customer and
the debtor/Service Provider to file
and seek approval of a joint (i.e.,
mutual) motion to assume the con-
tract, which is discussed below.

If the debtor has not yet decided
whether it wishes to assume the
contract, and the Customer desires
a definitive answer by a date cer-
tain, the Customer needs to file a
motion with the bankruptcy court
seeking (i) adequate protection of
the Customer’s interests pending
that decision, and (ii) a deadline for
the debtor to choose the status of
the contract.

12
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THE POWER TO
ASSUME OR
REJECT
EXECUTORY
CONTRACTS

The Debtor’s Rejection
of the Outsourcing
Contract

Owverview of Rejection

When a company files a Chapter
11 case and becomes a debtor-in-pos-
session, the company, as debtor-in-
possession, has the powers of a
trustee. Section 365(a) of the
Bankruptcy Code provides that “the
trustee . . . may assume or reject any
executory contract . . . of the debtor.”?

Is the outsourcing contract an
“executory contract” subject to
Section 365 in the first place? Yes.

While the term “executory con-
in the
Bankruptcy Code, the most com-

tract” is mnot defined
monly accepted definition of an
executory contract is a contract
“under which the obligations of
both the bankrupt and the other
party to the contract are so far
unperformed that the failure of
either to complete the performance
would constitute a material breach
excusing the performance of the
other.” 10 It is difficult to imagine
an outsourcing contract that would
not meet this definition.

Contracts that are burdensome —
for example, a long term, fixed price
contract that is no longer profitable
— may be rejected and the cash flow
of the debtor improved. Rejection is
not without consequence to the
debtor, but the consequence is usu-
ally of little or no concern because
damages arising from breach consti-
tute a pre-petition, unsecured claim.

Considerations Relating To Rejection

There may be situations where
the Service Provider’s threat of
rejection is simply part of a price or
service level renegotiation, with
the debtor now having the advan-
tage that its refusal to perform is
less costly than before, as monetary
damages resulting from the rejec-
tion will be treated as pre-petition,
unsecured claims.

If it is important for the Customer
to retain the services of the Service
Provider, and a new deal on pricing
or other disputed terms cannot be
reached, can the Customer defeat the
Service Provider's motion to reject
the contract? Probably not. While the
debtor’s decision to assume or reject
the contract is “subject to the court’s
approval,”1l the standard for a
court’s review of the debtor’s deci-
sion is the deferential “business judg-
ment” standard. Nevertheless, there
are isolated decisions where, given
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limited benefit to a debtor from rejec-
tion, and great harm to the non-
debtor, the court has refused to
approve the debtor’s motion to reject.

Consequences of Rejection

From the Customer’s standpoint,
successful rejection is similar to the
Service Provider going out of busi-
ness; the Customer will need to
insource the services or find a new
service provider.

But are all of the Customer’s rights
lost? Generally speaking, yes. The
debtor no longer has to perform, and
the Customer is left with a claim for
damages (often, however, this right
is worth little or nothing because the
debtor is not able to compensate
fully the Customer for its loss).

If the Customer is a licensee of
certain intellectual property, how-
ever, some protection is given by
the Bankruptcy Code, which is dis-
cussed below.

The Consequences of The Debtor’s
Rejection of An Outsourcing Contract
to A Licensee of Intellectual Property

Historically the courts, and later,
Congress, recognized that even
when the debtor could reject its
ongoing obligations, certain rights
of the other party needed protec-
tion. For example, if a landlord files
bankruptcy and rejects the lease of
its tenant, the Bankruptcy Code
provides that the tenant can choose
to retain the leasehold, but not all
of the benefits of the lease.12

As originally enacted, the
Bankruptcy Code contained no spe-
cial protections for licensees of intel-
lectual property. In 1985, the well-
known case of Lubrizol Enterprises,
Inc. v. Richmond Metal Finishers, Inc.
demonstrated how punitive to the
non-debtor rejection could be.13 In
Lubrizol, the debtor-licensor rejected
a non-exclusive license agreement

for a metal coating process and the
court, applying the “plain meaning”
of the statute, held that the result of
the rejection was the absolute termi-
nation of the license, despite the fact
that the former licensee’s business
was severely harmed thereby.l4
Recognizing the harsh result of
Lubrizol and the importance of intel-
lectual property licensing to the
economy, Congress amended the
Bankruptcy Code to add Section
365(n), thereby bestowing special
protection to licensees of intellectual
property who are parties to executo-
ry contracts with licensor/debtors.15

As will be seen below, Section
365(n) is not a panacea for all circum-
stances that can occur in the case of a
licensor/ debtor’s rejection of an out-
sourcing contract. After all, in many
outsourcing contracts, services are
provided but no license to any intel-
lectual property is ever granted to the
Customer, even when the Service
Provider/debtor uses proprietary
software or patented processes in
order to provide the services to the
Customer. Accordingly, counsel for
the Customer should be mindful of
just what, if anything, is licensed or
should be licensed, and the degree to
which a licensee’s right is protected
in the event of a rejection.

The Customer/Licensee May Elect to
Retain Its License Rights

Section 365(n)(1) outlines the
options available to licensees in the
event that the licensor has filed for
bankruptcy protection:

If the trustee rejects an execu-
tory contract under which the
debtor is a licensor of a right to
intellectual property, the licensee
under such contract may elect —

(A) to treat such contract as ter-
minated by such rejection if
such rejection by the trustee
amounts to such a breach as

would entitle the licensee to
treat such contract as termi-
nated by virtue of its own
terms, applicable nonbank-
ruptcy law, or an agree-
ment made by the licensee
with another entity; or
(B) to retain its rights (including
a right to enforce any exclu-
sivity provision of such con-
tract, but excluding any
other right under applicable
nonbankruptcy law to spe-
cific performance of such
contract) under such con-
tract and under any agree-
ment supplementary to
such contract, to such intel-
lectual property (including
any embodiment of such
intellectual property to the
extent protected by applica-
ble nonbankruptcy law), as
such rights existed immedi-
ately before the case com-
menced, for:
(i) the duration of such
contract; and
(if) any period for which
such contract may be
extended by the licens-
ee as of right under
applicable nonbank-
ruptcy law.16
As an initial matter, to enjoy the
benefits of Section 365(n)(1), the
license must involve rights to “intel-
lectual property.”17 The Bankruptcy
Code defines intellectual property
to mean “(A) trade secret; (B)
invention, process, design, or plant
protected under title 35; (C) patent
application; (D) plant variety; (E)
work of authorship protected under
title 17; or (F) mask work protected
under chapter 9 of Title 17,” to the
extent protected by applicable non-
bankruptcy law.18
The reference in  Section
365(n)(1)(B) to “any agreement sup-
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plementary to such contract”1? is
intended to include licenses to
source code and agreements with
escrow agents that hold such source
code for the parties. Accordingly, in
the case of a license of software, the
licensee will need both access and a
license to source code to make the
ongoing  modifications  and
improvements to the software
which the licensor will no longer be
obligated to make. Section 365(n)(3)
ensures the licensee’s access to
same:

If the licensee elects to retain
its rights... then on the written
request of the licensee the
trustee shall —

(A) to the extent provided in
such contract, or any agree-
ment supplementary to
such contract, provide to
the licensee any intellectual
property (including such

embodiment) held by the
trustee; and

(B) not interfere with the rights
of the licensee as provided
in such contract, or any
agreement supplementary
to such contract, to such

property

(including such embodi-

intellectual

ment) including any right to
obtain such intellectual
property (or such embodi-

ment) from another entity.20

It is also important to note that
Section 365(n)(1)(B) separates the
“license” from other, related servic-
es (ie., maintenance and periodic
upgrades of software, training or
related services based on the opera-
tion of the licensed software, and
other obligations such as indemnifi-
cation  against  infringement
claims).2l In an outsourcing con-

tract, while Customer’s rights to key

software (whether licensed or
owned) may be of critical impor-
tance, the Customer’s payment for
its use of the debtor/licensor’s soft-
ware is only a small portion of the
Customer’s total payment to the
debtor/licensor. If the debtor rejects
the contract, the debtor will no
longer be required to provide the
ancillary services to the Customer.
Accordingly, even with the benefit
of Section 365(n), the Customer may
still have a serious problem.22

The Customer/Licensee Will Be
Obligated to Continue to Make
“Royalty Payments”

If the licensee elects to retain its
rights under Section 365(n)(1), the
licensee must make all royalty pay-
ments as they come due under
such contract.23

As noted above, however, the
rejecting debtor-licensor is no longer

Ies like takin &
the SAT the GRE
and the BAR

Tt's called
the Beal Estate

business.
Yo e the ill:l‘"r Abk: memech abor mom®
T:'_._-i.h! muniin. o inurance foems

wriilitnin iaiirmmis aml il ihe

o oo g bythe mimoe. Whar
JLRL R I |"I'II'|II|i:.||II [ERA :h' '!'Jl Es e
crinn s ar b yar ke Thone e clewirer
oppormunines thar vou coold be raking

-1
conezws o Dt ued R Tevs il

We underseand. | har's why
Sl cncatod PrsFonn, dic #1
drsing sofrare in the hisiness

W ey 1

w ichowines and e

1
AMC 3 ViR BRI —I.I--

Cinder youar full veraon of Prolosm
ECRTRITITTIR ) i

Sottlro

I:-EIHF_I:II‘P«TIL'GH
WELEOT T POOCOr PuCoim

December 2003

15



required otherwise to perform under
its agreement, so if software mainte-
nance or other services are “includ-
ed” in the royalty fee, then the licens-
ee will be stuck, post-rejection, pay-
ing the pre-petition royalty fee, with-
out receiving the benefit of all for
which it bargained.?* Accordingly,
the licensee will suffer less impact if
the agreement contains both (i) a roy-
alty fee and (ii) a separate fee for
maintenance, upgrades of the soft-
ware, training and other services.
Licensees should be aware, however,
that, as courts have construed “royal-
ty payments” broadly, artificial dis-
tinctions designed to minimize the
amount of the royalty payment are
not likely to be viewed with favor.2>

The Customer/Licensor Will Likely
Not Recover Damages for The
Debtor/Licensor’s Non-Performance of
Other Obligations

As noted above, the debtor/licen-
sor is not required to perform its
other obligations under the license,
such as maintenance or upgrades.
Accordingly, the Customer/licensee
usually will not have a meaningful
claim for damages resulting from
such non-performance. If the licens-
ee elects to retain the license, then the
licensee is deemed to have waived
any right of setoff, including any
claim allowable as an administrative
expense.

The Customer/Licensee Is Afforded
Protection Pending a Decision of the
Debtor to Reject or Assume The
Outsourcing Contract
The benefits of Section 365(n)
can be of assistance to a licensee
even before the debtor has decided
whether to assume or reject the
outsourcing contract.
Section 365(n)(4) outlines the
protection available to the licensee:
Until the trustee rejects such
contract, on the written request

of the licensee the trustee shall —

(A) to the extent provided in

such contract or any agree-

ment supplementary to
such contract —

(i) perform such contract; or

(ii) provide to the licensee

such intellectual prop-

erty (including any

embodiment of such

intellectual property to

the extent protected by

applicable

ruptcy law) held by the

nonbank-

trustee; and

(B) not interfere with the rights
of the licensee as provided in
such contract, or any agree-
ment supplementary to such
contract, to such intellectual
property (including such
embodiment), including any
right to obtain such intellec-
tual property (or such
embodiment) from another
entity.26

The Debtor’s
Assumption of the
Outsourcing Contract

Overview of Assumption

The Service Provider may wish
to assume its contract with the
Customer, rather than reject it. The
path for assumption will vary,
depending on the willingness of
the Customer to have the contract
assumed.

The Debtor’s Assumption of the
Outsourcing Contract with the
Consent of the Customer

If the Customer and Service
Provider both desire for the
Service Provider to assume the
outsourcing contract, services
should continue with little diffi-
culty during the pendency of the
bankruptcy case or the entry of an
order approving the assumption.

In some cases, however, the
creditors’ committee (which repre-
sents the interests of the general
unsecured creditors) could oppose
the debtor’s assumption of the out-
sourcing contract early in the bank-
ruptcy case. The unsecured credi-
tors might be concerned that, after
the debtor’s assumption of the con-
tract, the debtor might breach its
obligations under the assumed
contract, thereby incurring post-
petition obligations which have a
higher priority in the distribution
scheme of the Bankruptcy Code.?”

The Debtor’s Assumption of the
Outsourcing Contract QOver the
Objection of the Customer

What
debtor/Service Provider wants to
the contract but the
Customer objects to having the

happens when the

assume

contract assumed? This situation is
likely to arise when the Service
Provider is in performance default,
and the Customer desires to termi-
nate the contract.

As might be expected, the
Bankruptcy Code gives the oppor-
tunity to the debtor to salvage the
situation for the benefit of the
estate by rectifying the default.
Section 365(b)(1) provides:

If there has been a default in
an executory contract . . . the
trustee may not assume such
contract ... unless, at the time of
assumption . . ., the trustee:

(A) cures, or provides ade-
quate assurance that the
trustee will promptly cure,
such default;

(B) compensates, or provides
adequate assurance that the
trustee will promptly com-
pensate, a party other than
the debtor to such con-
tract..., for any actual pecu-
niary loss to such party

16
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resulting from such default;
and

(C) provides adequate assur-
ance of future performance
under such contract . . .28

The issues of “cure” and “ade-
quate assurance of future perform-
ance” are factual issues. Evidence
of a debtor’s persistent, pre-peti-
tion failure to perform over the
course of the contract, if sufficient-
ly serious, with no expectation of
improved performance in the
future, may be sufficient to block
assumption.

Please note, however, that the
Service Provider is not required
to cure “ipso facto” defaults (i.e.,
defaults resulting from the mere
commencement of a bankruptcy
proceeding or becoming insol-
vent).2? In addition, the Service
Provider is not required to cure
nonmonetary obligations that
result in a penalty rate or provi-
sion.30 The effect of this provi-
sion on “service credits” (i.e., lig-
uidated damages from nonper-
formance) or the like for the
Service Provider’s failure to meet
performance metrics is not
clear.31

The Debtor’s
Assignment of the
Outsourcing Contract

In addition to the power to reject
or assume executory contracts, the
bankruptcy trustee is also given the
power to assign executory con-
tracts.32
Section 365(f)(2) provides:
The trustee may assign an
executory contract . . . only if —
(A) the trustee assumes such
contract . . . in accordance
with the provisions of this
section; and

(B) adequate assurance of future
performance by the assignee
. . is provided, whether or
not there has been a default

in such contract . . .33

The power to assign given to the
trustee overrules a contractual
restriction or prohibition on
assignment, and such contract can-
not be terminated based on such a
prohibition.34 For the Customer
who does not consent to assign-
ment, the likely battle will be over
the “adequate assurance of future
performance” by the proposed
assignee, a fact-based inquiry.3°

PRACTICE
POINTERS

As can be seen, the consequences
to the Customer of its Service
Provider ceasing operations, or fil-
ing bankruptcy and rejecting the
contract, can be extreme. Section
365(n) may not even apply to the
outsourcing contract, but even if it
does, the protections, while impor-
tant, are not complete.

So, what is a Customer to do?
The flippant answer is to contract
only with Service Providers whose
financial health is not in question.
However, the Customer is still vul-
nerable to changes in the Service
Provider’s financial status over the
term of a long-term outsourcing
arrangement.

Since an acquisition of the Service
Provider may result in a change to
the Service Provider’s financial sta-
bility, the outsourcing contract
should provide that a change of
control constitutes a default.

Although it would be unusual, if
the Customer wanted an early
warning of a possible bankruptcy,
a net worth covenant or other
covenants typical of a loan agree-
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ment could be negotiated. Upon a
breach of the financial covenants,
the Provider could choose to termi-
nate the contract3¢ and transition to
a new service provider well in
advance of a bankruptcy filing.3”

While the typical outsourcing
deal will contain a non-solicitation
of employees provision, another
idea that might help cushion the
blow from a worst case situation
would be to permit the Customer
of the Service Provider’s key
employees in the event of the out-
sourcing contract is terminated.
This might be particularly appro-
priate in the case of a Service
Provider that is a smaller, start-up
company, whose future is uncer-
tain.

If the Service Provider is using
software to provide the services
under the outsourcing contract,
then the Customer should try to
purchase the software.

If the Service Provider is only
willing to grant a license to the
Customer, the Customer should
insist that the license include
access to and use of source code.
The license to source code should
be a present grant, not a “contin-
gent” license intended to
“spring” into effect upon bank-
ruptcy, as such a contingent
license will probably not be rec-
in Section 365(n).38
Further, the license to the source

ognized

code should permit the Customer
to use the source code for mainte-
nance or improvements in the
event the Service Provider fails to
maintain or improve the software
as required by the outsourcing
contract.

Given the broad interpretation
of “royalty payments” the contract
should separately price all services
that are not, in fact, compensation
for the use of the software.

Some commentators suggest
that the Customer obtain a security
interest in all of the assets of the
Service Provider necessary to pro-
vide the services, so that, in the
event of a breach and damages, the
Customer could foreclose on the
needed assets to satisfy the claim
and then use the assets to insource
the services. In most cases, howev-
er, this approach will not provide
benefit to the
Customer. First, the time and trou-

any tangible

ble necessary to negotiate and per-
fect such a security interest is like-
Second, the
Customer is unlikely to obtain a

ly  significant.

first priority lien position, and a
subordinate position behind insti-
tutional lenders would probably
hold little value. Third, the value
of such a secured position is limit-
ed by the debt secured, which
would only arise on breach, and
will be difficult to quantify.
Finally, even banks with undisput-
ed debts and first priority security
interests in collateral often find
that foreclosure is a difficult and
time-consuming process.

CONCLUSION

When a Service Provider enters
bankruptcy, the bankruptcy likely
will affect the Service Provider’s
relationship with its Customers. In
many instances, the Bankruptcy
Code affords protection to the
Service Provider that prevents a
Customer from taking action to
preserve its position under an out-
sourcing contract or license.
Nevertheless, as reflected in the
foregoing practice pointers, there
are several ways that a Customer
can protect itself on some issues
when first entering into an out-
sourcing contract, or when a

license is first granted. @
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Endnotes

1. When the situation is reversed, i.e.,
the Customer files for bankruptcy,
in the typical case the Service
Provider’s primary concern is
whether the Service Provider will
get paid. In a case where the
Service Provider is not the debtor,
but as licensor has licensed patents
or software to a debtor and wishes
to end the relationship or prevent
the assignment of such licenses,
numerous complicated and unset-
tled issues of bankruptcy law arise,
because of the interaction of bank-
ruptcy and other (i.e., patent) law.
These issues are beyond the scope
of these materials. See, e.g., In re
Patient Education Media, Inc., 210
B.R. 237, 243 (Bankr. S.D.N.Y.
1997) (chapter 11 debtor/licensee
cannot assign its nonexclusive
license without copyright owner’s
consent); In re Buildnet, Inc., No.
01-82293, 01-82294, 01-82295, 01-
82296, 01-82297, 01-82298, 01-
82299, 2002 WL 31103235, at *5
(Bankr. M.D.N.C. Sept. 20, 2002) (a
nonexclusive software license can-
not be assigned without the
express consent of the licensor).

2. These materials do not address the
methods by which a transfer of
ownership of various forms of
intellectual property must be docu-
mented or recorded on the public
record.

3. 11 US.C.8§701 et seq.; 11 US.C. §

1101 et seq.

11 U.S.C. §§ 701, 702, 704.

11U.S.C. §721.

11 U.S.C. §§ 1106-1108.

11 U.S.C. § 365(e)(1).

11 US.C. § 362.
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9.

10.

11.
12.
13.

14.
15.
16.
17.
18.

19.
20.
21.
22.

11 US.C. § 365(a).

Gloria Mfg. Corp. v. Int'l Ladies’
Garment Workers’ Union, 734 F.2d
1020, 1022 (4th Cir. 1984) (citation
omitted). While there are other
ways that courts have defined
executory contracts, a true out-
sourcing contract will likely be
found to be executory. By contrast,
certain licensing agreements have
been found not to be executory. See,
e.g., Microsoft Corp. v. DAK Indus.,
Inc. (In re DAK Indus., Inc.), 66
F.3d 1091, 1095 (9th Cir. 1995)
(court construed “license” to install
copies of word processing program
on computers as a sale of software
units, not a license). But see In re
KMart Corp., 290 B.R. 614, 618
(Bankr. N.D.I1I. 2003) (“Generally
speaking, a license agreement is an
executory contract as such is con-
templated in the Bankruptcy
Code.”) (citation omitted).

11 US.C. § 365(a).

11 US.C. § 365(h)(1).

Lubrizol Enterprises, Inc. v.
Richmond Metal Finishers, Inc.,
756 F.2d 1043 (4th Cir. 1985), cert.
denied, 475 U.S. 1057 (1986).

Id. at 1047-48.

11 US.C. § 365(n).

11 US.C. § 365(n)(1).

11 US.C. §365(n)(1).

11 U.S.C. § 101(35A). The category
of intellectual property rights that
is conspicuously absent, but proba-
bly not especially relevant to most
outsourcing deals, is trademark
licenses. See, e.g., Raima UK Ltd. v.
Centura Software Corp. (In re
Centura Software Corp.), 281 B.R.
660, 674-75 (Bankr. N.D. Cal. 2002)
(upon debtor/licensor’s rejection
of executory trademark licensing
agreement, licensee no longer had
any right to use licensed trade-
marks, and was limited to a claim
for damages).

11 US.C. § 365(n)(1)(B).

11 US.C. § 365(n)(3).

11 U.S.C. § 365(n)(1)(B).

See, e.g., In re Quad Sys. Corp., No.
00-35667F, 2001 WL 1843379, at *15
(E.D. Pa. Mar. 20, 2001) (discussing
365(n) and noting, in dicta, that
licensee’s rights are only in the intel-
lectual property as it existed at the
time of the bankruptcy filing);
Szombathy v. Controlled Shredders,
Inc., No. 97C481, 1997 WL 189314,
at*13 (N.D. Ill. Apr. 14, 1997) (after
the debtor/licensor rejected the
license agreement, the licensee elect-

23.
24.

25.
26.
27.

28.
29.

30.
31.

32.

ed to retain its rights under the
license, which were limited to “the
underlying intellectual property
[but only] in the state that it existed
on the day of the bankruptcy fil-
ing”; the licensee was not entitled to
any subsequent modifications or
improvements to the intellectual
property made by the licensor).

11 US.C. § 365(n)(2)(B).

See, e.g., Encino Bus. Mgmt., Inc. v.
Prize Frize, Inc. (In re Prize Frize,
Inc.), 32 F.3d 426, 429 (9’Ch Cir.
1994) (Section 365(n) clearly
implies that payments due for the
use of intellectual property are
“royalties,” regardless of whether
the payments were denominated
by the parties as “license fees” or
“royalty payments.” And because
the issue was not raised before the
court below, the appeals court held
that the licensee could not now
raise the issue of whether some
portion of the license fees should
be allocated to the contractual obli-
gations from which the debtor had
been freed by virtue of its rejected
of the contract.)

See Id.

11 US.C. § 365(n)(4).

11 U.S.C. §§ 503(b), 507(a). See also
In re KMart Corp., 290 B.R. 614,
620 (Bankr. N.D. Ill. 2003) (“Courts
rarely force a debtor into assuming
or rejecting a contract.”).

11 US.C. § 365(b)(1).

11 US.C. §8§ 365(b)(2)(A),
365(b)(2)(B), 365(b)(2)(C).

11 US.C. § 365(b)(2)(D).

See, e.g., Eagle Ins. Co. v. BankVest
Capital Corp. (In re BankVest
Capital Corp.), 290 B.R. 443, 447
(B.A.P. 18t Cir. 2008) (even though
the debtor assumed the contract,
the debtor was not obligated to
cure the nonmonetary default aris-
ing from its pre-petition, improper
delivery of substituted equipment).
But see In re Williams, No. 03-
40058-JDW, 2003 Bankr. LEXIS
1084, at *8 (Bankr. N.D. Ga. 2003)
(debtor must cure nonmonetary
default).

11 US.C. §§ 365(c), 365(f). The
power to assign (and assume) is
subject to certain important condi-
tions:

The trustee may not assume or
assign any executory contract . . .,
whether or not such contract . . . pro-
hibits or restricts assignment . . ., if -
(1)(A) applicable law excuses a
party, other than the debtor, to

such contract . . . from accepting
performance from or rendering
performance to an entity other
than the debtor or the debtor in
possession, whether or not such
contract . . . prohibits or restricts
assignment . . .; and

(B) such party does not consent to
such assumption or assignment; or
(2) such contract is a contract to
make a loan, or extend other debt
financing or financial accommoda-
tions, to or for the benefit of the
debtor, or to issue a security of the
debtor . . ..

11 US.C. § 365(c).

33.
34.
35.

36.

37.

38.

Where the Customer’s perform-
ance is only to pay money to the
Service Provider/debtor as consid-
eration for the services rendered,
this section is of no benefit, either
to block assumption or assign-
ment. However, this section can
have a critical impact on a debtor’s
operations where the debtor relies
on certain licensed intellectual
property, such as patent licenses,
to operate its business. Such
licensees may be personal and
therefore not assignable, but the
decisions of the courts are in con-
flict on the proper way to apply 11
U.S.C. § 365(c) in such circum-
stances. Those issues are beyond
the scope of these materials.

11 U.S.C. § 365(f)(2).

11 U.S.C. § 365(f)(1).

11 U.S.C. § 365(f)(2). See also In re
Nedwick Steel Co., 289 B.R. 95, 100
(Bankr. N.D.IIl. 2003) (assignment
of exclusive distribution agreement
between supplier and debtor/dis-
tributor to competitor of supplier
not permitted).

Emplexx Software Corp. v. AGI
Software, Inc. (In re AGI Software,
Inc.), 199 B.R. 850, 860 (Bankr.
D.N.J 1995)(pre-petition termina-
tion prevents licensee from assert-
ing any rights).

In connection with any such termi-
nation the Customer must take
into account any steps required by
the contract for it to continue to
enjoy its rights as a licensee.

11 U.S.C. § 365(n); In re Storm
Tech., Inc., 260 B.R. 152, 157
(Bankr. N.D. Cal. 2001) (because a
condition precedent to the com-
mencement of the license had not
occurred prior to the petition date,
the debtor had no rights in the
license.).
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By Richard Moberly
and John Hutchins

Employment Agreements

Long-Term Employment Agreements With
In-House Counsel: Employment Security or
Ethical Quagmire?

he relationship between a company and its in-house corporate counsel
involves a fragile mixture of the corporate counsel’s fiduciary obligations
as the company’s attorney and the company’s legal and contractual respon-
sibilities as the attorney’s employer. Although these roles and expectations often blend
smoothly, the relationship can become problematic when the corporate counsel’s posi-
tion as an attorney conflicts with the counsel’s status as an employee. Put another way,
when a company’s expectations as a client are at odds with its responsibilities as an
employer, the relationship between the employer-client and the employee-attorney can

become strained and expose each to difficulty, if not liability.

One situation that may breed such tension occurs when an in-house attorney enters
into a long-term employment contract with an employer-client. In a typical attorney-
client relationship between a company and its outside counsel, the client may terminate
its relationship with its attorney at any point.! The attorney would be entitled to quan-
tum meruit, or payment for services rendered, but the attorney would not be entitled to
payment for loss of future fees, even if the client already agreed to such payment.2 In
this situation, the law gives priority to the client’s right as the beneficiary of a fiduciary
relationship with its attorney to terminate the relationship (the client’s “beneficiary
rights”).

A long-term employment contract with a corporate or in-house counsel, however,
involves subtle, but important, differences. Depending on how such a contract is struc-
tured and the current state of the law in the jurisdiction at issue, in-house counsel may
have an argument that the contract obligates the client to a continued employment rela-
tionship, even if the client desires to terminate the attorney-client relationship. If true, this
would infringe upon the client’s ability to terminate its relationship with its attorney
immediately (or without future consequence). Enforcing this type of contract would
implicitly value an attorney’s contractual rights more than a client’s beneficiary rights.

Thus, when an in-house counsel enters into a long-term employment contract with a
client, a tension is created between the client’s beneficiary rights and the attorney’s con-
tractual rights. This article addresses two issues that may arise as a result of this tension.
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First, it is unresolved in Georgia
whether long-term employment
contracts are enforceable by in-
house counsel through a breach of
contract action. In Georgia,
“express contracts between attor-
ney and client as to compensation
are generally recognized.”3 At the
same time, it is also the state’s pub-
lic policy that “a client has the
absolute right to discharge the
attorney and terminate the relation
at any time, even without cause.”4
At the intersection of these two
competing forces are long-term
employment contracts for in-house
counsel. For example, a long-term
contract that provides for a signifi-
cant severance benefit should the
employment be terminated prema-
turely may arguably limit the abili-
ty of a corporation to terminate the
attorney’s employment. Whether a
discharged in-house attorney may
succeed in a breach of contract

action against a former employer is
entirely dependent upon whether
this type of contract is enforceable.

Second, if a general counsel is
permitted to bring a breach of con-
tract action against an employer-
client, the limits on the attorney’s
ability to use the client’s own confi-
dential information against the
client in that litigation are some-
what murky. This issue has been
hotly debated in other jurisdictions
in the context of wrongful dis-
charge claims, but the issues are
relevant even in a breach of con-
tract action. Georgia’s Rule of
Professional Conduct 1.6 provides
some guidance, in that it only per-
mits an attorney to reveal a client’s
confidential information if the
attorney reasonably believes it is
necessary “to establish a claim or
defense on behalf of the lawyer in a
controversy between the lawyer

and the client.”> In application,

however, that standard can be dif-
ficult to apply, particularly in the
context of an attorney taking the
offensive against a client based
upon a breach of contract claim.
Unfortunately, neither of these
issues is resolved easily under cur-
rent Georgia law, which should be
unsettling to Georgia’s in-house
counsel and their clients alike.

THE ENFORCE-
ABILITY OF A
LONG-TERM
EMPLOYMENT
CONTRACT FOR
GEORGIA'S IN-
HOUSE COUNSEL

Two seminal Georgia cases dom-
inate the issue of the enforceability
of a long-term employment con-




tract between a company and its in-
house counsel: Henson v. American
Family Corp.6 and AFLAC, Inc. v.
Williams.” These cases, however,
reach differing conclusions regard-
ing the balance between a compa-
ny’s beneficiary rights as a client
and an attorney’s contractual rights
as an employee.

Henson v. American
Family Corp.:
Contracts Should Be
Enforced

In 1984, the Georgia Court of
Appeals determined that a dis-
charged general counsel could
bring a breach of contract action
against his former employer under
a long-term retainer contract.8 In
Henson, a company and its general
counsel executed a ten-year
employment contract, “subject to
removal by action of the board [of
directors] at any time it shall be
deemed necessary.”? Six years
later, the board removed the gener-
al counsel.l0 As part of litigation
resulting from the termination, the
general counsel filed a breach of
contract claim to obtain the fee for
the remainder of his contract.11

In permitting the action to go for-
ward, the Court of Appeals rejected
the company’s argument that such
a long-term retainer contract is
against public policy. Relying on a
1922 Georgia Supreme Court case,
the Court of Appeals stated that
express contracts between an attor-
ney and client are generally recog-
nized, even if the contemplated
services are not rendered.!? The
Henson Court stated that it was
aware of no public policy preclud-
ing the enforcement of such con-
tracts.13 Therefore, although the
board of directors was permitted to
remove the general counsel, the

company was bound by the general
counsel’s contractual rights.14

AFLAC, Inc. v. Williams:
The Client Has the
Absolute Right to Fire
Its Attorney

The public policy apparently
hidden from the Henson Court was
identified a decade later by the
Georgia Supreme Court in AFLAC,
Inc. v. Williams15 In AFLAC, the
Court held that a long-term retainer
contract for an outside counsel was
unenforceable because it contained
a penalty clause if the client prema-
turely terminated the contract.16
Under the contract in AFLAC, the
company paid an outside counsel a
monthly retainer under a seven-
year contract; however, if the com-
pany terminated the contract early,
even for good cause, it agreed to
pay “as damages an amount equal
to 50 percent of the sums due under
the remaining terms, plus renewal
of this agreement.”17

The Court relied upon important
public policies underlying the
attorney-client relationship to
determine that such a contract was
unenforceable.18 Specifically, the
Court held that this contract was
void as against public policy,
because “[r]equiring a client to pay
damages for terminating its attor-
ney’s employment contract eviscer-
ates the client’s absolute right to
terminate. A client should not be
deterred from exercising his or her
legal right because of economic
coercion.”19 The Court consciously
chose to uphold the client’s benefi-
ciary rights to the detriment of the
attorney’s contractual rights: “To
force all attorney-client agreements
into the conventional status of
commercial contracts ignores the
special fiduciary relationship creat-

ed when an attorney represents a
client.”20

Yet, despite this apparent rejec-
tion of Henson’s reasoning, the
AFLAC
Henson, without expressly overrul-

Court  distinguished
ing it, by basing its decision on the
invalidity of the AFLAC contract’s
damages provision, a type of provi-
sion which the Court noted was not
involved in Henson.2l1 Moreover,
the Court specifically stated that it
was not addressing the employ-
ment relationship between employ-
ers and in-house counsel, as that
issue was not before the Court.22
Therefore, the AFLAC Court’s judi-
cial restraint left unresolved what
effect, if any, its emphasis on a
client’s right to terminate its attor-
ney without consequence has on
Henson’s contrary holding. In short,
AFLAC may cause Georgia's in-
house counsel to wonder whether
their long-term employment con-
tracts are enforceable.

The Conflict Between a
Client’s Beneficiary
Rights and an
Attorney’s Contractual
Rights

At its core, the conflict between
Henson and AFLAC is a conflict
between which value to uphold: a
client’s unfettered right to fire its
attorney or an employee’s right to
rely on his or her contract. The pol-
icy arguments supporting each
value are compelling.

The Georgia Supreme Court’s
articulation of the theoretical
underpinning of its holding in
AFLAC with regard to outside
counsel applies equally to in-house
counsel. The “relationship between
a lawyer and client is a special one
of trust that entitles the client to the
attorney’s fidelity.”?3 In fact, the
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“unique” relationship between a
client and its attorney, whether
outside counsel or in-house, is
“founded in principle upon the ele-
ments of trust and confidence on
the part of the client and of undi-
vided loyalty and devotion on the
part of the attorney.”2* Therefore, it
would seem logical that a client
must be free to end the relationship
with its in-house counsel whenever
it “ceases to have absolute confi-
dence in either the integrity or the
judgment or the capacity of the
attorney.”25

Courts in other jurisdictions
have expressly applied these policy
rationales to in-house counsel and
prohibited breach of contract and
other actions between companies
and their in-house counsel.26 These
courts note that permitting an
attorney to bring a breach of con-
tract action after being fired would
intrude not only upon the right to
fire one’s attorney, but also upon
the entire fiduciary relationship of
trust that is the cornerstone of the
attorney-client relationship.2”

Indeed, permitting an in-house
counsel to sue a client raises unique
problems. For example, qualifying
the right of a client to fire its attor-
ney by subjecting the client to
potential liability for that firing
“would have a chilling effect upon
the ability of a client to exercise the
right to discharge as the cost of
exercising that right could be litiga-
tion with the former attorney.”28
Such litigation is more threatening
than typical litigation because the
attorney has had unique access to
the client’s confidential information
as a fiduciary and has an awareness
of the client’s strategies and
resources that would be protected
from any other plaintiff by the
attorney-client privilege.?? In short,
employer-clients “will be put in the

Courts across the

country,

including

Georgia, have reached different conclusions

and assessments regarding which inherent

value to uphold: the beneficiary rights of an

employer-client or the contractual rights of

an employee-attorney.

untenable position of having to rely
on outside counsel that knows less
about the [the company-client] than
does the party suing it.”30

Thus, according to this line of
reasoning, the right to terminate
the relationship is an implied term
of every employment contract
between an attorney and client.3!
As the Georgia Supreme Court
held in AFLAC, “[a] client’s dis-
charge of his attorney ‘is not a
breach of the contract of employ-
ment but the exercise of his
right.”32 After AFLAC, clients in
Georgia may assert that this rea-
soning should extend to in-house
counsel as well.

By contrast, in permitting breach
of contract actions by in-house
counsel, courts in other jurisdic-
tions have relied upon the inherent
differences between an in-house
lawyer and outside counsel, as well
as the value of upholding the right
to contract.33 In the seminal case
espousing this point of view,
General Dynamics Corp. v. Superior
Court,3* the California Supreme
Court enumerated several policy
reasons to permit in-house counsel
to bring a breach of contract claim
against a former employer-client.
For example, an in-house counsel is
economically dependent upon the
employer-client and also under
unique and powerful organization-
al pressures to conform the coun-

sel’s legal advice to organizational
goals.3> Moreover, the Court
asserted that the general rule per-
mitting a client to fire an attorney
for any reason or for no reason
does not apply in every case, and it
particularly does not always apply
“without consequence.”30

Another California court permit-
ted a breach of contract action
because it recognized that the
employment relationship between
a company and its in-house counsel
had aspects that may override the
client’s right to terminate its attor-
ney: for example, the in-house
attorney “was a salaried employee,
required to work exclusively for the
employer. The employer had the
sole discretion to determine the
employee’s duties and to supervise
such duties.”3” Simply because the
attorney also owed ethical obliga-
tions toward his employer, asserted
the court, does not require that the
attorney lose all contractual rights
as an employee. Therefore, the
attorney should be paid upon dis-
charge in accordance with the attor-
ney’s contract.38 Similarly, another
court upheld an in-house attorney’s
breach of contract claim and stated
that “an employee status as an
attorney cannot excuse an employ-
er’s violation of its contractual or
statutory obligations. Attorneys
may be unpopular, but they are not
yet fair game.”3? These courts, then,
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echoed the type of reasoning used
by the Georgia Court of Appeals in
Henson by declaring that a compa-
ny could fire its in-house attorney if
it was dissatisfied, but that the
attorney did not lose the contractu-
al right to payment for the remain-
der of the contract.40

In summary, courts across the
country, including Georgia, have
reached different conclusions and
assessments regarding which inher-
ent value to uphold: the beneficiary
rights of an employer-client or the
contractual rights of an employee-
attorney. Yet the battle for suprema-
cy between these important values
does not fully consider another
aspect of these disputes that should,
but only occasionally does, play a
role in a court’'s analysis.
Specifically, the danger of revealing
attorney-client confidences during
the course of a dispute between a
client and an in-house attorney is
significant. Regardless of which side
of the dispute a court supports, both
the parties and the court should be
cognizant that the true danger of
these disputes lies in their potential-
ly destabilizing effect on the essence
of the attorney-client relationship:
the attorney’s ethical obligation to
maintain client confidences.

AN IN-HOUSE
COUNSEL'S USE
OF CLIENT CONFI-
DENCES IN LITI-
GATION AGAINST
THE CLIENT

In Georgia, the boundaries of an
attorney’s ability to use client con-
fidences in a dispute with a former
client are set by Rule 1.6 of the
Rules of Professional Conduct.
Rule 1.6 provides that:

(a) A lawyer shall maintain in con-
fidence all information gained
in the professional relationship
with a client, including infor-
mation . . . the disclosure of
which would be embarrassing
or would likely be detrimental
to the client . . ..

(b) (1) A lawyer may reveal infor-
mation covered by paragraph
(a) which the lawyer reasonably
believes necessary:

(iii) to establish a claim or
defense on behalf of the lawyer
in a controversy between the
lawyer and the client . . . .

(e) The duty of confidentiality shall
continue after the client-lawyer
relationship has terminated.

The comments to Rule 1.6 clarify
some of these requirements. For
example, Comment 5 confirms that
this rule applies to “all information
related to the representation, what-
ever its source,” not merely to mat-
ters communicated in confidence
by the client. In other words, more
than just the attorney-client privi-
lege is protected — any of the
client’s information learned by the
attorney during his or her role as
attorney is protected from disclo-
sure, whether or not the informa-
tion also is a “privileged” commu-
nication.

At certain times, Rule 1.6 per-
mits an attorney to disclose infor-
mation “the attorney reasonably
believes necessary,” including
when necessary “to establish a
claim or defense.”4l Comment 17
to Rule 1.6 states that when a
lawyer uses confidential informa-
tion to establish a claim or defense,
the lawyer “must make every effort
practicable to avoid unnecessary
disclosure of information relating
to a representation, to limit disclo-
sure to those having the need to
know it, and to obtain protective
orders or make other arrangements
minimizing the risk of disclosure.”

The problem in litigation, of
course, is where to draw the line
between permissible and imper-
missible disclosure. Once a dis-
pute has reached the litigation
stage, it may involve a “no-holds-
barred” confrontation in which
neither party can be trusted to vol-
untarily maintain the lofty pre-
cepts embodied by the Rules of
Professional Conduct. In other
words, whether information is
“reasonably necessary” to assert a
claim or defense may be in the eye
of the beholder. Is the client confi-
dence technically required to
prove an element of the breach of
contract claim or does it merely
provide the factual background of

oy g eehowhile e

Warl,  “Ruccesa ol luwrers
seryiias,”
practitivaier. Weard coedits ke focme.”

hrndread  weog relierid
nwarkeling

Free Report Shows Lawyers
How to Get More Clients

valil Why il same cleselopeed sis yeaes .
“1 wenl Tman desd hroke ¥Fou Mow et AL YWesr!™
im delal e which ressle b sy Inseeer
Lt mimple,t savs wcarnm SHOIGNML o vear. cam usoe his markeligg vslem
Cuzilrnia wiarmey Pzl S prcticaily wedmiain,” he s i gel o clene el
depend  an e Ineic irconre.
b Fow o ponrkia sheirorgteeall” Weard o, hu
wilheil o swsboans relerrals are FREE comy af <his nepan by
Migs 2 shegpinge soly o anpredielably o w0 s wone callize 1-EIRS82-3037 ja 21-

sty e e pnge chyir hills? amé graming,

“Lawyers

Teard s v sn u omEw or visiling Word™s arb sile ol
sysleon e reporl. “Haw b el dore waur dlaeddveawe 0 i

Cllemes I 4 Konth Then

Ligouid, fuwersts cail 23

ur I regorded  messipe),

December 2003

25



the employee’s dismissal? For
example, if an attorney is dis-
charged “for cause” related to job
duties as an attorney under a long-
term employment contract, then
should the attorney be permitted
to disclose purportedly confiden-
tial information to explain that a
“for cause” firing was not justi-
fied? If this is permissible, then
how does a court evaluate a case
in which an attorney claims he or
she was fired for conduct related
to a confidential situation but the
employer claims the discharge
was for reasons not related to any
confidential  situation?  The
employer would argue the attor-
ney does not need to use confiden-
tial information to prove the
untruth of the employer’s accusa-
tions, but the attorney will assert
that it is necessary to reveal the
confidential information in order
to present the entire picture of the
relationship. Even more problem-
atic, this argument likely will be
made “after the fact.” The attorney
may not wait to get a ruling from
the court regarding the use of the
client’s information, but may sim-
ply include the information in a
complaint.

These questions are not easily
resolved and present a dilemma
that lies beneath every dispute
between a client and its attorney,
particularly when that attorney is
an in-house lawyer who has access
to a broader swath of confidential
information than a typical outside
attorney who is retained for a spe-
cific matter. Although no Georgia
appellate court has addressed in a
reported opinion the scope of an
in-house attorney’s obligation to
maintain the confidentiality of
client information in a dispute with
a client, other courts have analyzed
this problem as integrally related to

the issue of whether to permit in-
house counsel to sue a client for
breach of contract in the first place.

As a result of considering the
impact of an attorney’s obligation
not to reveal confidential informa-
tion, some courts present a com-
promise solution between the
“contract rights” emphasis in
Henson and the “beneficiary rights”
emphasis in AFLAC. These courts
permit breach of contract actions
by in-house counsel, but restrict
such claims to situations in which
the claim is related to the attorney’s
relationship with the company as
an employee, rather than as an
attorney.*2 As long as the claim can
be brought “without violence to
the integrity of the attorney-client
relationship,” a breach of contract
action will be permitted by these
courts.43

For example, in Nordling v.
Northern States Power Co.** the
Minnesota Supreme Court permit-
ted a breach of implied contract
claim by an in-house counsel who
was fired without the employer fol-
lowing the progressive disciplinary
steps required by the employee
handbook.4> According to the
Court in that case, such an action
was permitted because the firing
was not related to the employee’s
role as an attorney; rather, it was “a
case of deteriorating personal rela-
tions between an employee and his
supervisor.”46 Seemingly recogniz-
ing the line between the two more-
extreme viewpoints discussed
above, the Court hinted that its
holding would be different in a
case in which the in-house attor-
ney’s discharge was the result of a
dispute that implicated company
confidences or secrets confided to
the attorney.#” In so doing, the
Court rejected the attorney’s argu-
ment (apparently based upon

General Dynamics) that in-house
counsel ought to be treated differ-
ently because their position has
limited mobility and marketability.
“Maybe so. But it is not clear to us
that these circumstances, which
may or may not be present in a par-
ticular case, entitle in-house coun-
sel to consideration different from
that of private attorneys. It can be
argued with equal plausibility that
many of those in private practice,
who remain subject to the quantum
meruit rule, are confronted also
with problems of mobility and
Thus, the
Nordling Court was willing to

marketability.”48

uphold contractual rights to some
extent, but not at the expense of a
client’s beneficiary rights.
Similarly, in Kiser v. Naperville
Community Unit* a court in the
Northern District of Illinois upheld
the right of an in-house attorney to
bring a breach of contract action
because the client fired the attorney
before the end of his contract and
cited “cost effectiveness” as its
rationale.®0 The client attempted to
argue that it had the absolute right to
fire its attorney, but the court reject-
ed that argument.5! Stating that the
“right” asserted by the client to fire
its attorney was merely a “general”
— as opposed to an “absolute” —
right, the court permitted the breach
of contract claim to go forward
because (1) the reason for the termi-
nation was not related to the attor-
ney-client relationship; (2) the defen-
dant company did not argue that lit-
igating the attorney’s claim would
force disclosure of confidential com-
munications or that allowing such
claims generally would affect client
trust or attorney autonomy; and (3) it
appeared that the attorney’s role was
much broader than simply being an
attorney — he had administrative
duties to perform as well.52 Thus, the
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Kiser court attempted to balance the
two competing interests: “A client
may lose trust in and terminate his
attorney for reasons that are wholly
unrelated to the attorney’s perform-
ance and therefore insufficient to
constitute ‘cause’ under the contract.
Post-termination breach of contract
damages are generally unavailable
to the terminated attorney in such a
case, because a client must be free to
fire an attorney he does not trust.”>3
Moreover, as noted above, the fact
that the dispute did not implicate
attorney-client confidences made the
court more willing to consider the
attorney’s claims.

Indeed,
Dynamics Court held that a claim

even the General
by an employee-attorney should
only be brought if it can be done
without revealing any client confi-
dences.5* Thus, the seminal case
undermining the client’s
“absolute” right to fire its attorney
recognized that the fiduciary rela-
tionship between the employer-
client and the employee-attorney
demanded different treatment than
the typical employment dispute.
Therefore, the unique access of
in-house counsel to a client’s confi-
dential information may require
different treatment of claims by
their
employer-clients. Even if a court

such attorneys against
takes a middle ground between
Henson’s contractual rights focus
and AFLAC’s beneficiary rights
emphasis and permits limited
breach of contract claims by in-
house counsel, courts will have to
consider the possibility that such lit-
igation may reveal a client’s confi-
dential information. Revealing such
information in litigation potentially
could undermine the attorney-
client relationship between a com-
pany and its in-house counsel,
because companies may be wary of

disclosing sensitive information to
their in-house attorneys if they are
concerned about it later being used
against them.

PREEMPTIVE
STEPS EACH
PARTY CAN TAKE
TO PROTECT THEIR
INTERESTS WITHIN
THE CONTEXT OF
A FIDUCIARY
RELATIONSHIP

Until the Georgia Supreme Court
resolves the uncertainties faced by
corporations and their in-house
counsel as a result of the conflicting
holdings of Henson and AFLAC,
both parties have options they can
utilize to bargain ex ante for a con-
tractual resolution that provides
protection to the attorney’s need for
financial security and the client’s
desire to protect its confidential
information. Although it may seem
odd to resolve a dispute about
whether a contract is enforceable
by proposing a contractual solu-
tion, one must remember that the
tensions created by the fiduciary
obligations of an in-house attorney
with a long-term employment
agreement are whether the client’s
right to fire its attorney has been
infringed and whether the client’s
confidences are at risk. The sugges-
tions below do not undermine
these rights; rather, they reinforce
them by providing up-front protec-
tions to both parties.

First, to protect client confi-
dences, any employment agree-
ment between a company and its in-
house counsel should have a provi-
sion requiring the attorney, in any
lawsuit the attorney brings against
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the company, to seek a protective
order upon initiating the litigation,
prior to disclosing any client infor-
mation, permitting both parties to
file their pleadings under seal.
Although this procedure may be
met with resistance by the media in
highly publicized cases, it should be
noted that this exact procedure is
recommended by Comment 17 to
Rule 1.6 of the Rules of Professional
Conduct, which suggests that a
lawyer who seeks to utilize a client’s
confidences against the client in liti-
gation “make every effort practica-
ble” to limit the disclosure, and “to
obtain protective orders or make
other arrangements” to minimize
the risk of disclosure. The absolute
obligation of this contractual com-
mitment should supplement the pli-
able language of Rule 1.6, which
permits disclosure of confidential
information if the attorney deems it
“reasonably necessary,” and only
recommends the use of protective
orders if “practicable.” A contractu-
al provision making a protective
order mandatory would eliminate
the dangerous possibility of confi-
dential information being revealed
improperly.

Second, in-house counsel should
attempt to receive financial securi-
ty up-front as a signing bonus
rather than rely upon a tenuous
contractual commitment for a spe-
cific number of years of employ-
ment. Such up-front payments will
most likely be deemed to be a “gen-
eral” retainer, which the attorney
will be able to keep even if the con-
tractual commitment is not ful-
filled.5> Moreover, a signing bonus
may be appealing to a client if the
attorney is willing to give up a con-
tractual measure of damages
should the client terminate the con-
tract before the end of the con-
tract’s term. For example, rather

than use a long-term contract to
protect the in-house counsel, the
agreement could provide for a
signing bonus and a limited notice
period before the contract can be
terminated early. A court examin-
ing a short notice period might per-
ceive that such a provision does not
unnecessarily burden the client’s
right to terminate its attorney in the
same manner that paying the attor-
ney’s salary for the remaining
years on a long-term contract
might burden the client.5¢

CONCLUSION

An in-house attorney is an
employee and, to some degree,
deserves to have contractual pro-
tections afforded other employees.
A company is a client of its in-
house counsel and deserves to
have the right to terminate its rela-
tionship with its attorney without
suffering drastic financial conse-
quences or facing the public expo-
sure of its confidential information.
Balancing the rights and responsi-
bilities of these complex and, at
times, conflicting roles can be diffi-
cult, particularly when courts
refuse to recognize the dual-roles
of each party and attempt to char-
acterize the relationship as solely
employee-employer (as in Henson)
or attorney-client (as in AFLAC).
Until the Georgia Supreme Court
Henson-AFLAC
dichotomy, companies and their

resolves the

in-house counsel should work
together to resolve these issues
before a dispute arises. @
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GB]J feature

Public Service Creates a
Balancing Act for Lawyer

Legislators

By C. Tyler Jones

ne need only glance

at the biographies of

the nation’s found-
ing fathers to know that lawyers
have long played a significant role
in government and in shaping the
laws of the country. Of the 56 men
who signed the Declaration of
Independence, more than 20 were
lawyers. Since then, it has not been
uncommon for lawyers to run for
political office. After all, their day-
to-day business consists of provid-
ing legal advice and working in the
law. It seems logical that attorneys
should help draft and pass the laws

they swore to uphold.

Surprisingly, over the last two
decades there has been a decline in
the number of lawyers serving in

the Georgia state legislature. For
the upcoming term, fewer than 16
percent — 28 of 180 representatives
— and fewer than 20 percent — 11
of 56 senators — are lawyers. In
1980, 52 lawyers served in the
General Assembly.

The Journal
Georgia’s 39 lawyer legislators

asked nine of

questions to learn why they chose
public service, what motivates
them to serve, how they balance
service with their law practice
and family, and whether their
“special understanding” of the
law helps them to be more effec-
tive legislators.

FROM THE SENATE
Senator Randy Hall
(Republican, District 22)

Sen. Randy Hall has
always had a strong
desire to give some-
thing back to his com-
munity. Because of his
interest in politics, run-
ning for office seemed like a good
way to contribute.

After participating in his first
session, Hall quickly realized the
key role attorneys play in the leg-

islative process. “Lawyers have the
ability to spot the potential prob-
lems with legislative language and
to recognize the impact that a bill
might have on existing law,” he
said. For this reason, Hall strongly
encourages lawyers to get involved
in the legislative process.

For lawyers considering running
for office, Hall advises them “to
estimate the amount of time that
one must devote to service and
then multiply that by four.”
Because of the significant time
commitment, Hall said, “A lawyer
also needs the enthusiastic support
of his or her partners, staff and
most importantly, family. These
are the players that are most
impacted by the decision.” He
pointed out that it also helps to
have loyal and patient clients.

Hall said maintaining balance
between public service, the practice
of law and family is extremely dif-
ficult. The time commitment is so
great that Hall does not practice
law  during  the  session.
Fortunately, when Hall hands off
his practice for the first three or
four months each year, his partners
and clients are understanding.
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Even after the session, Hall spends
about four hours a day working on
senate matters. Despite the chal-
lenges of balancing time between
his law practice, his role as a state
senator, and being a father and
husband, Hall said the ability to
really help people, improve his
community and shape the laws of
the state make it all worthwhile.

Senator Preston Smith,
(Republican, District 52)

As the youngest state
senator and the first
Republican elected in
| his district in modern
times, Sen. Preston
Smith said he became
involved in politics because he was
frustrated with the status quo and
believed that he could make a pos-

DANIELS-HEAD
INSURANCE
AGENCY, INC

itive impact in the General
Assembly. “I observed some politi-
cians who seemed more interested
in perpetuating their own political
career than representing the con-
stituents they were elected to rep-
resent,” Smith said.

Being a lawyer helps make
Smith a more effective legislator.
“The study, understanding and
practice of law gives attorneys cer-
tain advantages in perspective,
application and insight. It also
allows us to shorten the learning
curve and make an impact sooner
than some others,” Smith said.

Because the legal profession suf-
fers from a poor reputation in the
public eye, Smith said it is important
for lawyers to become actively
involved in their communities and

their state government. “I believe
that it is important for lawyers to
overcome that perception by apply-
ing their skills, talents and abilities in
volunteer work, community involve-
ment and public service. It is also
personally enriching to play a role in
the function of government, forma-
tion of policy and the foundations of
our statutory law,” Smith said.

Smith warns that prior to mak-
ing the decision to run for public
office, attorneys “must have the
full blessing, support and accom-
modation of his or her family and
employer.” He also recommends
that those interested in public serv-
ice talk to current lawyer legisla-
tors to get their feedback to truly
understand the sacrifice and com-
mitment required.

Today’s malpractice insurance

marketplace can be tough to
navigate.

Let us help light the way.

Our relationships with many highly
rated professional liability providers

can enable us to quickly find coverage
that suits your individual needs.

You'll also have access to a variety of
other insurance products, such as
businessowners coverage and surety,
fidelity, and court bonds.

Most importantly, you'll always be able

to speak to a knowledgable, experienced
agent that truly cares about you and your
professional insurance needs.

Give us a call...

We’re sure you’ll find it illuminating!

800-950-0551

www.danielshead.com

December 2003

31



“I have found that it is very dif-
ficult to balance the commitments
to family, church and work while
serving in the legislature,” Smith
said. He explained that this year
was especially challenging with
the complete restructuring of state
governmental leadership on sever-
al levels. Changes included the
election of the first Republican
governor in over 130 years; a
change in the Speaker of the
House; and the first Republican
controlled legislative body in
Georgia’s history, with the change
of power in the state Senate. “This
change of leadership was accom-
panied by the pending war in Iraq,
the worst state budget situation
since the Great Depression and one
of the longest legislative sessions
ever recorded in Georgia.
Legislators like myself are, and
should be, humbled by all of the
support we receive in order to find
balance in our lives under these
circumstances,” Smith said.

As a lawyer legislator, Smith
finds it challenging to balance the
time required to be an effective leg-
islator with being a good husband,
father and person of faith. He also
finds it challenging to deal with bit-
ter partisanship while trying to
accomplish positive change.

“The greatest reward comes in
the form of support and encourage-
ment from constituents who
express their appreciation for the
work I do,” he said. But there is
more — “There is an esprit de
corps among my fellow colleagues
and a shared goal of restoring pub-
lic trust in a government that is
responsive to its citizens,” Smith
explained. “I especially enjoy serv-
ing my constituents in the district
and speaking to students about the
process of government and the
opportunity for leadership.”

Smith added that he believes in
the Governor and is proud to serve
as his Administration Floor Leader.
“I share the vision he has articulat-
ed for a new Georgia that is edu-
cated, healthy, safe and growing,”
he said.

Senator Charlie Tanksley
(Republican, District 32)
“The primary reasons I
got involved in politics
are the example set by
my parents and a fami-
ly tradition of public
service primarily in the
military, elective politics, and the
judiciary dating back to the 1700s,”
Sen. Charlie Tanksley said.

As a lawyer legislator, Tanksley
feels he has an advantage over non-
lawyers because lawyers “have
better insight as to what legislation
should say to accomplish a particu-
lar purpose as well as what the
effect of any particular piece of leg-
islation is likely to be. If one cou-
ples a sufficient level of integrity
with that advantage, he or she can
gain the confidence of other legisla-
tors and interested parties on many
subjects.”

Tanksley  encourages other
lawyers to get involved in public
service. “Whatever debate has
raged in the past about there being
too many lawyers in the legislative
bodies around the country, we are
approaching a situation where
those numbers unquestionably are
insufficient,” he said.

Tanksley believes that other
lawyers considering public service
should “have some basic philo-
sophical principles he or she
believes in and make a commit-
ment to be faithful to them, win or
lose. I would also advise anyone to
grow very thick skin before you get
involved. In politics today, you will
not enjoy it or gain much satisfac-

tion if you can’t take an emotional
whipping then just smile, laugh
and get back on the bar stool.”

“l balance my participation in
the legislature and my law practice
primarily through the tremendous
support and sacrifice of an
extremely loyal and competent
staff and understanding partners,”
Tanksley said. He also continues to
schedule depositions and other
matters during afternoons in the
early part of the 40-day session.
Additionally, he undertakes to pre-
pare pre-trial orders and requests
that cases be placed on jury trial
calendars so that he comes out of
the session prepared to move cases
to a conclusion.

“I balance my participation in the
legislature and my law practice
with my family by adhering to three
basic practices. By word and action,
my wife, Kathryn, a State Court
Judge, and my children know they
are primary,” Tanksley said. In
addition to making it a point to have
breakfast or morning snack with his
family, he takes time for family dis-
cussions and devotions.

Another key to striking a bal-
ance for Tanksley is to turn down
most invitations for political func-
tions in the evening. Instead, he
goes home to prepare the evening
meal and help with the children.
“Living within 10 miles of the
Capitol and my law office makes
all of this much more feasible. I
cannot comprehend how my col-
leagues who come from a hundred
or more miles away manage all
this,” he said.

For Tanksley, the primary chal-
lenge of public service is the time
demand and the pressures it brings
to bear on family and business. He
adds that the second major chal-
lenge is that over the past 10 years
certain issues and general partisan-
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ship have become much more
intense, personalized and some-
times just ugly.

“The rewards of public service
for me have been the opportunity
to have a significant impact on leg-
islation and policy by virtue of hav-
ing been a governor’s floor leader
for four years and a committee
chair for six years. Another source
of real satisfaction has been the
opportunity I have had to help con-
stituents, including friends dating
back to high school, with very diffi-
cult problems involving medical
care and/or other assistance they
were entitled to under the law,”
Tanksley said.

FROM THE HOUSE

Representative Stephanie

Stuckey Benfield (Democrat,
District 56, Post 1)
g | Because her father

| served in Congress
| (Billy Stuckey, 8th

| District of Georgia,
1966-1976), Rep.
Stephanie Stuckey

Benfield said she grew up “eating
grits and politics for breakfast
every morning.” Politics and pub-
lic service were just another part of
life in Benfield’s family. She
explained that her grandfather was
a state representative from Dodge
County, and her great-grandfather
was the sheriff of Dodge County
for decades. Coming from such a
political bloodline, elected office
was a natural fit.

Besides the obvious advantage
of practicing law in a courtroom,
Benfield said being a lawyer has
given her critical interpersonal
skills, which helps her when work-
ing with her fellow legislators. She
explained that as a lawyer, she is
trained to advocate for an issue in
the courtroom and not take oppos-
ing views as a personal affront.

Benfield said that is an extremely
valuable trait to have in the
General Assembly, where she has
to debate issues and disagree with
colleagues while still getting along
with them professionally.

Benfield
lawyers to get involved, but not nec-

encourages  other
essarily by running for office. She
explained that public service takes a
huge toll on a person’s time and
finances. For a lawyer who is trying
to get on the fast track to partner-
ship with a big firm, the legislature
is not for them. But, she said,
lawyers still can be involved in
advocacy. “Since the number of
lawyers in the legislature is dwin-
dling, their expertise is needed now
more than ever. When a complex
issue (such as the tort reform debate
which is currently raging) arises, it
is critical that attorneys who prac-

Consider adding a clause to your
retainer agreement stating clear-
ly that you will be away from the
practice of law while the legisla-
ture is in session.

Benfield said the hardest part of
being a lawyer in the legislature is
balancing participation in the legis-
lature with her law practice and
her family commitments. When her
son was born last year, Benfield
realized that she could not juggle
the law, the legislature and a new-
born. Something had to give, and
she made the difficult decision to
quit actively practicing law. “At
some point, you have to cut back
on what you're doing or you end
up doing a lot of things poorly,”
she said.

Although being a lawyer is the
noblest profession and gives

tremendous  opportunities for

“There’s nothing more exciting than seeing

ideas turned into action, especially when

you're implementing real change in our legal

system.”

tice in this area of the law contact
the legislature to share their knowl-
edge and experience,” Benfield said.
Some of the advice Benfield
offers other lawyers who are con-
sidering running for office is to:
Communicate fully with clients,
co-workers and superiors about
the huge time and money com-
mitment involved.
Make arrangements for other
attorneys to handle your case-
load for the three to four months
a year that the legislature is in
session.
Look out for potential conflicts
of interest in doing business
with state entities.

— Rep. Stephanie Stuckey Benfield

helping others, Benfield said one
of her greatest challenges is con-
vincing her colleagues in the legis-
lature of this. She explained that
there is a definite anti-lawyer bias
in the legislature. “Some of my col-
leagues think nothing of going to
the well and
lawyers

railing against
when they wouldn’t
dream of criticizing any other pro-
fession,” she said.
Benfield said the
reward is seeing legislation become

greatest

law. “There’s nothing more excit-
ing than seeing ideas turned into
action, especially when you're
implementing real change in our
legal system,” she said.

34

Georgia Bar Journal



Representative Mike Boggs
(Democrat, District 145)

“I chose to offer
myself for public serv-
ice primarily because I
desired to have a
direct and personal
involvement in the
growth of Georgia and specifical-
ly, the southeastern portion of the
state,” Rep. Mike Boggs said. As a
political science major in college,
Boggs developed an interest in
politics and public policy and
after graduating worked as a leg-
islative aide in Washington, D.C,,
to former Georgia 8th District
U.S. Congressman J. Roy
Rowland.

“Equally important in my deci-
sion [for public service] was my
rearing.” Boggs said his father was
a former president of the Waycross
City Board of Education; and both
parents were involved in commu-
nity activities. They instilled in him

an appreciation for community and
of the virtues of public service.

Boggs said he does not know if
being a lawyer gives him special
“insight” as a legislator, but he said
his legal education and years of prac-
ticing law have provided him with a
unique understanding of interpret-
ing and witnessing the application of
state laws. This ultimately leads him
to pay special attention to the way
bills are drafted and better under-
stand the consequences of poorly
drafted legislation.

Whether through elective office,
through service in lobbying for
issues or serving on a State Bar
committee, Boggs said lawyer par-
ticipation in the legislative process
is needed now more than ever
because there are fewer and fewer
lawyers willing to serve. “Having
served on the House Judiciary
Committee for three years, I have a
significant appreciation for the

work of that committee. The atten-
tion to detail and bill drafting,
which often leads to criticism by
other legislators, while under-
standingly frustrating, is very
much needed in the legislature,”
Boggs said.

“l would encourage other
lawyers to become involved in the
legislative process. Unfortunately,
many lawyers simply cannot afford
to serve in elective office in a part-
time legislature that requires a full
time commitment,” he said. Boggs
advises attorneys with an interest
in legislative service to speak to
other attorney legislators to obtain
a clear understanding of the time
commitment involved.

The most challenging part of
public service for Boggs is balanc-
ing his legislative commitments
with his law practice and his fami-
ly. This is even more challenging
for Boggs because his home is 240
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“What | have seen is that many legislators — especially new ones —

come into office thinking that they are voting on ideas. They are not.

They are voting on words.”

miles away from the Capitol. “It is
not uncommon for me to work 70-
hour work weeks, nearly every
weekend, and most nights while
out of the legislative session,” he
said. From January through April,
Boggs tries to maintain his practice
in Atlanta, but it is not easy. “While
I'm afforded a legislative continu-
ance for my litigated cases, this
means that all matters are pushed
off until after April each year,”
Boggs said. After adjournment,
Boggs explained that there is little
time to catch up on legal matters,
such as trials, depositions and
hearings, as legislative time com-
mitments extend year round.
Without understanding and recep-
tive clients, opposing counsel and
judges, Boggs said his legislative
service would be impossible.

“While the legislature is viewed
as a part-time job, its duties, if accu-
rately assessed and appreciated are
really year round. This affects not
only time spent with family, but
also can affect dramatically, the rev-
enue generated by a lawyer/legis-
lator through his law practice,”
Boggs warns. This is especially true
for sole practitioners.

“As for the rewards of legislative
service, I thoroughly enjoy having
a part in helping the communities I
serve. Whether it is through secur-
ing local economic development
projects and funding that brings
jobs and an improved quality of life
to our district, or through the spon-
sorship and passage of bills that
protect children for example, leg-
islative service can provide a legis-

lator with a personally rewarding
experience,” Boggs said.

Representative Tom
Bordeaux

(Democrat, District 125)

“I got involved in poli-
tics because I grew up
believing that democ-
racy was great, the
United  States  of
America was great, and
that a responsible citizen in
America got involved in his gov-
ernment and the law. I still believe
those things, by the way,” Rep.
Tom Bordeaux said.

According to Bordeaux, the chair-
man of House Judiciary Committee,
legal training gives a person an
advantage in just about every job
he/she could have. That includes
service in the legislature. “What I
have seen is that many legislators —
especially new ones — come into
office thinking that they are voting
on ideas. They are not. They are vot-
ing on words. Unless the legislation
says the right thing, then our great
ideas and our good intentions don’t
mean anything. Being a lawyer
helps me craft those words to reflect
a legislator’s intent,” Bordeaux said.

Although it can be exhausting,
frustrating, and “will make a per-
son’s hair fall out,” serving in the
General Assembly is also incredi-
bly satisfying and fulfilling for
Bordeaux. He encourages other
lawyers to serve and reminds them
that “we’re so fortunate to have
received a legal education and we
owe so much to our community.”
office,

Before running for

Bordeaux advises other lawyers to

— Rep. Tom Bordeaux

talk to their family and make sure
it’s okay with them. Once the deci-
sion is made, Bordeaux suggests
getting involved in somebody
else’s political campaign to learn
something about how to cam-
paign, including what not to do.
Then find a district, hopefully the
one you're living in now, in which
you are electable. Bordeaux cau-
tions that “all your great ideas and
plans for the state do not matter if
you are out of touch with the peo-
ple who vote.”

Bordeaux concedes that it is
incredibly difficult to balance
work, family and politics. “You
can’'t be gone to the legislature
three months out of the year and
get as much work done for your
boss or your clients as you would if
you'd been at your desk for 12
months,” he said. Because of the
delicate balancing act, lawyer legis-
latures have to work harder at
everything.

For most of the 13 years that
Bordeaux has participated in the
legislature, he was single, but
about three and a half years ago, he
got married and already has two
children.
Sunday night during the legislative

He explained “each
session, I have to get into my car
and wave goodbye to my little girl
standing in her crib at her bedroom
window. It breaks my heart and I
cry all the way to the airport. But I
do believe that, by being in the leg-
islature, I'm playing some small
part to make our community a bet-
ter place for her and her little
brother to grow up.”
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“We as lawyers have a special
training. We belong to a tradition of
public service that has forever
made where we live a better place
to live. And the simple truth is that
we add something to the discussion
that retired educators, pharmacists,
undertakers, insurance brokers,
and the scores of other professions
represented in the legislature can
never provide,” Bordeaux said.

“Next to having my wife and
children, and even though I love
practicing law, being in the legisla-
ture has been the best experience of
my life,” Bordeaux said. During his
involvement in government, he has
met some bright and dedicated
people, who want to make life bet-
ter for others. In the end, Bordeaux
said he feels he is the one who is
better for having served.

Representative Mary
Margaret Oliver

(Democrat, District 56, Post 2)
“Traditional  politics
was not part of my fam-
| ily experience growing
| up, and I was only on
the fringes of student
protests during college
and law school. But my first job with

Georgia Legal Services brought me
into contact with the good and bad
of Georgia politics,” Rep. Mary
Margaret Oliver said. She explained
that one of her first assignments was
to lobby in the General Assembly for
low income Georgians. As a young,
not very well connected lawyer
Oliver said she learned a great deal
quickly and immediately became
engaged in the competition under
the “Gold Dome” and was fascinat-
ed with how accessible the issues
were to her.

After she went into private prac-
tice with then state Sen. Pierre
Howard, a House seat unexpected-
ly opened in her DeKalb county
neighborhood and she jumped into
a special election.

“Being a lawyer is a big advan-
tage in actually serving on commit-
tees and understanding both pro-
cedural and substantive issues.
Other legislators often look to the
lawyers for help, and assume that
we know about lots of issues,
which sometimes we do,” Oliver
said. She explained that being on
the judiciary committees gives
lawyer legislators extensive contact
with most of the important bills
that pass through the legislature.

“It is essential that more lawyers
engage in campaigns and the tradi-
tional political world. The percent-
age of lawyers who run, win and
serve has dropped in recent years,”
Oliver said.

For those lawyers considering
public service, Oliver’s advice is to
“get ready to enjoy yourself with
fascinating and diverse legislators
who are often better strategic street
fighters than even the best litiga-
tors. And try not to spend more
time than minimally necessary
with lobbyists and the 250 recep-
tions and political events to which
you are invited that are not in your
political district.”

Serving in the Georgia
General Assembly is part-time
work, designed historically for
citizen  legislators. Oliver
encourages lawyers to respect
this tradition, and do not go
broke. “Make a plan and try to
stick with it on what percentage
of your time will be devoted to
your political job outside of the
session. Find ways for your fam-
ily members to be involved and
have opportunities to enjoy the
experience,” she said.
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Representative Glenn

Richardson

(Republican, District 26)
“l have always been
interested in politics
since I ran for student
council in grade school.
It was my college major
and I have served as a

county attorney for 15 years,” Rep.

Glenn Richardson said.

As a
Richardson believes that being an

lawyer legislator,
attorney gives him an advantage,
especially while speaking on the
floor and in reading and drafting
legislation. His background as a
lawyer and knowledge of the
Constitution makes the process
easier for him.

Richardson, the governor’s Floor
Leader, encourages lawyers to par-
ticipate in the legislature because
the state “definitely needs more
legal minds helping write the laws.”

For those lawyers considering
legislative involvement, Richardson
advises them to “have a good writ-
ten partnership agreement, which
contemplates the serious time com-
mitment required to do a good job.
And if you do not have partners or
a good agreement, save a lot of
money in the non-session time
because otherwise you and your
family might go hungry.”

“The balance is difficult and at
times almost impossible,”
Richardson said. Fortunately, he
said his law partners are absolutely
the best in the state, and they con-
tinue to pay him even when he is
away from the practice for three or
four ~months. Professionally,
Richardson said it is difficult to
keep cases moving and keep track
of deadlines and discovery goals.
He said some opposing attorneys
understand and work with him but
many could care less.

As for his family, Richardson
makes it a priority to spend quality
time with his wife and three chil-
dren during the session.

Although dealing with the “del-
uge of daily phone calls demanding
assistance from their elected official
while trying to schedule deposi-
tions/discovery/hearing and
return lawyer calls” is a major chal-
lenge, Richardson said it is worth it
when he sees the laws he has influ-
enced help the citizens of Georgia.

Representative Rob Teilhet
(Democrat, District 34, Post 2)
“I got involved in poli-
. tics because I want to
‘?' help extend opportuni-
‘_" ty to more people than

have ever had it before,

and I think that shap-
ing good public policy is the best
way to do that,” Rep. Rob Teilhet
said. “I believe that we all have a
responsibility to leave our state and
our world better than we found it,”
he added.

“Being a lawyer is definitely a
plus in the General Assembly. You
start with a better understanding of
what the law is and how it works
and affects everyday lives. Also,
lawyers are taught to think critical-
ly and to ask tough questions,
which is very valuable in the leg-
islative process,” Teilhet said.

Teilhet
other lawyers to get involved in

strongly encourages
public service. He added that
“Contrary to popular belief, there
are fewer and fewer lawyers serv-
ing and they are missed. Our
expertise is needed.”

The advice Teilhet offers lawyers
considering public service is to start
early, work hard, be honest, and let
the chips fall where they may.

Teilhet said he is lucky to work at
the firm of Brock, Clay, Calhoun,
Wilson & Rogers. He explained that

the firm’s support helps him bal-
ance the requirements of the
General Assembly and law practice.

“The primary challenge in serv-
ing in the General Assembly and
maintaining a private law practice
is finding the time to excel at
both.” Teilhet warns”it’s easy to let
one or the other start to slip if
you're not careful. That’s even
truer for young lawyers still estab-
lishing themselves.”

Teilhet said the main reward of
public service “is knowing that you
are helping to shape the future of
the state. Georgia has been so good
to me that it feels good to give
something back.”

SAFEGUARDING THE
PUBLIC

Georgia lawyer legislators do
not take their role as lawmakers
lightly. Despite time away from
their families, increased workloads
and reduced compensation, these
lawyers answer a higher altruistic
calling. They are willing to make
the required sacrifice because they
care about Georgia and its citizens.

Lawyers bring invaluable skills
to the General Assembly. Their
familiarity with the law helps them
draft bills with language that is
well written and fulfills the intent
of the legislature. Without this
safeguard the citizens of Georgia
would likely face many ambiguous
laws plagued with loopholes;
because as Rep. Bordeaux said, leg-
islators do not vote on ideas, they
vote on words.

All of the lawyers the Journal
spoke to plan to continue serving
the citizens of Georgia — voters,
partners and family willing. @

C. Tyler Jones is the director of
communications for the State Bar
of Georgia.
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GB]J feature

State Bar Seeks Continued
Legislative Success in 2004

By Mark Middleton

s an action-filled 2003

comes to an end, the

State Bar’s legislative
efforts have begun for the 2004 ses-
sion of the General Assembly. The
year began with a historic legisla-
tive session that brought continued
State Bar success in passing eight
important bills, including an initia-
tive to create a statewide indigent

defense system.

After the 2003 regular session,
the State Bar’'s legislative efforts
continued as members and the pro-
fessional staff supported section
activities, and advanced carry-over
legislation. “We are working to cre-
ate another productive year at the
General Assembly,” stated State
Bar President Bill Barwick.

2004 State Bar
Legislative Agenda

The 2004 State Bar agenda con-
sists of bills that were filed last year

but did not pass, and new bills and
funding initiatives developed by
the State Bar’s sections since the
2003 session.

Carry-Over Bills

The following State Bar bills will
be taken up again in the 2004 session.

HB 229: Guardianship Code
Revision — The Fiduciary Section’s
bill reorganizes and updates the
Guardianship Code. The bill has
received intense scrutiny from law-
“The
Judiciary Committee is very metic-

makers in the House.
ulous in its examination of bills that
affect the practice of law,” said Tom
Boller, legislative representative.
“Particularly in an important area
like guardianship law.”

At a legislative subcommittee
meeting this summer at the
Fiduciary Law Institute, House
Judiciary members conducted a
very thorough analysis and review
of the bill. The committee meeting
was well attended by many fiduci-
ary and probate law practitioners
who expressed their support for
the  modernization of the
Guardianship Code. The State Bar

is looking forward to continuing its
work with Representatives Mary
Margaret Oliver (D-Decatur) and
Wendell Willard (R-Dunwoody),
co-sponsors of the bill in the House
of Representatives during the 2004
session.

A special thanks should go to the
Fiduciary Law Section’s Guardian-
ship Code Revision Committee,
which has worked diligently to pro-
duce the recommendations set forth
in the bill that reorganize, modern-
ize, and clarify the statutes relating
to the guardianship of persons and
property of minors and adults.

HB 322: Appellate Code
Revision — This bill, authored by
Rep. Nick Moratakis (D-Atlanta),
would cross-reference all statutory
rights of appeal, and provide a safe
harbor for interlocutory appeals
that are mischaracterized by prac-
titioners. The bill passed the House
of Representatives and will be con-
sidered again next year. “This bill
would provide an important clari-
fication of the procedural law
relied upon by appellate practi-
tioners,” said Chris McFadden, an
appellate expert and former chair
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of the State Bar’s
Section.

HB 654: Recordation of Notices
of Foreclosure of Right to Redeem

Appellate

— This Real Property Section pro-
posal requires a public notice that
the third party right to redeem has
been exercised. This bill, authored
by Rep. Mack Crawford (R-Pike
County), received favorable con-
sideration from the House Ways
and Means Committee in 2003. The
State Bar will work once again to
pass the initiative in 2004.

Limited Liability
Company Revision — This pro-

Georgia

posal is designed to strengthen the
Georgia LLC statute in order to
make Georgia more competitive
with the
Currently, many Georgians are

State of Delaware.

forced to go to Delaware to create

business entities in order to accom-

plish sophisticated business trans-

actions. This proposal seeks to

address that problem, and will:
Allow a person without an eco-
nomic interest in an LLC to be a
member or manager of an LLC;
Grant voting rights to certain
members and managers by writ-
ten operating agreement; and
Allow non-members to own an
interest in profits, etc. of an LLC.
This change would conform
Georgia’s law to the Delaware
statute.

New Agenda Items

This year, the various State Bar
sections have once again prepared
legislative proposals comprised of
issues of importance to the State
Bar. The State Bar’s Advisory
Committee on Legislation has con-
sidered these proposals, and for-
warded recommendations for
approval to the State Bar’s Board of
Governors, which met in

November and will meet again at

the Midyear Meeting in January.
The following proposals were
approved by the BOG at its
November meeting;:
Public  Defender
Council Appropria-

Georgia
Standards
tions Request — The newly created
Georgia Public Defender Standards
Council seeks $4,195,696 in state
funding to continue the current
operation until Dec. 31, 2004. After
this period, the new circuit offices
are expected to be in place. The
council is also seeking approximate-
ly $3.7 million for operations of the
Capital Murder Defender Office.
Finally, and most significantly, the
council seeks approximately $25
million to establish the new Circuit
Public Defender Offices beginning
in January 2005. Lawmakers are
expected to pursue new and cre-
ative sources for these funds during
the 2004 General Assembly.

CASA Appropriations Request
— The request from the Georgia
Court Appointed Special
Advocates for fiscal year 2005
budget is an increase of $390,000 to
serve 2,000 more children by devel-
oping new programs and enhanc-
ing existing programs.

Domestic Violence Appropria-
tions — This program seeks a con-
tinuation of the $2.3 million to non-
profit entities to provide legal rep-
resentation to the victims of
domestic violence.

Other issues will undoubtedly
be added to the State Bar’s legisla-
tive agenda at the Midyear
Meeting in January. “The legisla-
ture is impressed with the expertise
that our sections and ACL mem-
bers bring to the deliberation of
these important issues,” said ACL
Chairman John Chandler. “The
participation of lawyers in their
sections is a strength for the State
Bar legislative program.”

Summary

Just as 2003 was a busy and pro-
ductive year for the State Bar, 2004
promises more of the same. As the
State Bar continues its efforts in the
2004 General Assembly, do not
hesitate to contact your legislative
representatives and section chairs
regarding issues of importance to

you. @

Tom Boller, Rusty Sewell, Wanda
Segars and Mark Middleton are
the State Bar’s professional legisla-
tive representatives. They can be
reached at (404) 872-2373, via fax
at (404) 872-7113, or by e-mail at
tom@Dbsspublicaffairs.com and
mark@middletonlaw.net.

Also, the State Bar’s legislative
agenda can be found online at
www.gabar.org/legislat.htm.
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GBJ feature

Trained Court Interpreters Are
Now Available to Georgia Lawyers

By Philippa Maister

s the number of lan-

guages spoken in

Georgia rises with
the explosive growth of the immi-
grant population, so does the
demand for skilled interpreters to
help the courts provide justice to
the growing number of non-
English speakers who appear
before them. Attorneys, too, often
need to find individuals capable of
interpreting two foreign lan-
guages — that spoken by their

clients and that of the law.

But finding qualified inter-
preters — especially ones who
understand the American legal
system — has been a problem. To
ease it, the Georgia Commission on
Interpreters has launched a new
Web site (www.georgiacourts.org)
that lists individuals who have
been recruited and trained to work
in the courts.

The new Web site gives Georgia
judges and the legal community a
single resource to locate qualified
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interpreters able to bridge the com-
munication gap between them and
non-English speakers who appear in
court as witnesses, plaintiffs or defen-
dants. It also provides information
for individuals interested in becom-
ing a qualified court interpreter.

One reason for increasing the
number of qualified court inter-
preters in Georgia is purely practi-
cal. According to the 2000 Census,
751,000 people in Georgia — 10 per-
cent of the population — speak a
language other than English at
home. And of these, half speak
English “less than very well.”

Between 1990 and 2000 the
increase in residents who spoke a
non-English language at home was
higher in Georgia than in any other
state in the nation, except Nevada.
During that period, the number of
non-English speakers in Georgia
rose by 164 percent — more than

double — according to the Census
Bureau. The courts, like many
other social institutions, have felt
the impact of that growth.

Orders of the Georgia Supreme
Court are also behind the drive to
secure more qualified interpreters.
In October 2001, the Court created
the Georgia Commission on
Interpreters. The commission is
authorized to establish qualifica-
tions for court interpreters, approve
training programs and set standards
of conduct for interpreters. The com-
mission is chaired by Presiding
Justice Leah Ward Sears. Its mem-
bers include judges representing all
levels of courts, attorneys, court
administrators and interpreters.

A second Supreme Court order
in January 2003 established rules
regulating the use of interpreters in
courts. “An interpreter is needed
and a court interpreter shall be

appointed when the judge deter-
mines, after an examination of a
party or witness, that: (1) the party
cannot understand and speak
English well enough to participate
fully in the proceedings and to
assist counsel; or (2) the witness
cannot speak English so as to be
understood directly by counsel,
court and jury,” the order stated.
Judges can make this determina-
tion at the request of a party or
counsel, or based on their own
observation of the witness or party.

“The fact that a person for whom
English is a second language
knows some English should not
prohibit that individual from being
allowed to have an interpreter,” the
order further stated.

Since its creation, the Commission
on Interpreters has qualified over
400 bilingual interpreters speaking
14 languages: Arabic, Bosnian,
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Chinese Mandarin, Chinese
Cantonese, Creole, Farsi, French,
German, Italian, Korean, Persian,
Polish,

Spanish, Ukrainian and Vietnamese.

Portuguese, Russian,

Following its mandate, the com-
mission has set standards for indi-
viduals to qualify as either a “regis-
tered” or “certified” court inter-
preter. Registered court interpreters
must participate in a two-day orien-
tation session, an English proficiency
written exam and an oral interview
intended to evaluate their skills in
the foreign language of their choice.

Registered interpreters are eligible
to become certified — the highest
rating — if they meet additional
requirements. Certified interpreters
must score at least 70 percent on each
part of a three-part oral language
proficiency exam. The first part is a
sight translation from English to the
foreign language and vice versa. The
second part consists of consecutive
interpreting, where the speaker com-
pletes a thought before interpreta-
tion begins. Finally, there is a test of
simultaneous interpreting, which is
done contemporaneously with the
speaker whose statements are being
heard. Certified court interpreters
must also take an interpreter’s oath,
agree to abide by a professional code
of ethics, and undergo a background
check.

In all cases, testing, registration,
certification and renewals are han-
dled by the Administrative Office of
the Courts, in accordance with poli-
cies established by the commission.

The 2003 Supreme Court order
specifies that “courts should make
a diligent effort to appoint a certi-
fied interpreter. If a certified inter-
preter is unavailable, a registered
interpreter is to be given prefer-
ence... Faced with a need, where
no [qualified] interpreter is avail-
able locally, courts should weigh

Currently, some Georgia courts, especially in

rural areas, are turning to local merchants,

policemen and residents who may have taken

a course in a foreign language in high school.

the need for immediacy in conduct-
ing a hearing against the potential
compromise of due process, or the
potential of substantive injustice, if
interpreting is inadequate.”

Currently, some Georgia courts,
especially in rural areas, are turn-
ing to local merchants, policemen
and residents who may have taken
a course in a foreign language in
high school. Some courts have
gone so far as to ask prison inmates
to serve as interpreters.

But there is a vast difference
between being able to speak a lan-
guage, even with fluency, and being
an effective interpreter in a court of
law, according to Sandra Bravo, a
court interpreter and vice president
of the Atlanta Association of
Interpreters & Translators. AAIT is
one of the organizations certified by
the commission to train court inter-
preters. Bravo points out that indi-
viduals who are bilingual and have
been living in the United States for
many years often become rusty in
their native or second language. Even
people who are fully bilingual are not
necessarily effective interpreters.

“The skills an interpreter needs are
a good vocabulary, knowledge of
legal terminology, concentration,
accuracy, a good memory, the ability
to take notes, and to be absolutely
impartial. You need to be very
responsible because someone’s life
can be determined by your work,”
Bravo said. “An interpreter’s role in
court is just to interpret. We are not
social workers, not cultural brokers,
not lawyers. We are just the voice for
this person before the court.”

The training program author-
ized by the commission is designed
to develop court interpreters with
these skills. Training of registered
interpreters covers modes of inter-
preting, courtroom procedures,
legal process and interpreter ethics,
as well as English grammar,
idioms, synonyms and antonyms.
The commission is in the process of
developing a continuing education
program for trained interpreters.

Superior Court Judge Walter C.
McMillan Jr., chief judge of the
Middle Circuit, says having an inter-
preter who has been trained and cer-
tified by the commission improves
court proceedings. “I don’t have to
do as much explaining of the process
to them. When an interpreter has
been certified, you don’t have to
wonder if they are doing it right.”

For this reason, the judge sup-
ports an initiative begun by Nolan
E. Martin, district court administra-
tor for the Eighth Judicial District,
which includes the Middle Circuit.
Martin has identified funding to
pay for interpreters from the dis-
trict to attend training programs
authorized by the commission.

Even though the Eighth District
includes 27 mostly rural counties,
Martin said he has seen an
increased number of Spanish-
speaking people moving into the
area. Presumably, the newcomers
are attracted to work in the region’s
agribusiness sector, its poultry
industry and service-related jobs.
The growth has led to a 50 percent
increase in the need for interpreter
services. Martin has also received

44

Georgia Bar Journal



several requests for interpreters
who speak Mandarin Chinese.
Martin began the interpreter ini-
tiative in July. He has already suc-
cessfully put five interpreters
through the program. Now he is
working with other district adminis-
trators to obtain funding from the
legislature to expand the program.
They are requesting $100,000 in the
2005 budget to fund training of inter-
preters for 21 circuits in the Second,
Third, Seventh, Eighth and Tenth
Judicial Administrative Districts.
This would support the training of
12 interpreters in each district.
Martin has succeeded in finding
recruits for the interpreter program
by asking all judges in his district —
not just superior and juvenile court
judges — to identify interpreters with
whom they are already working.
Martin then invites these interpreters
to participate in the training pro-
gram. So far, half have taken him up
on his offer to pay for the training.
The Administrative Office of
the Courts is also working to
recruit interpreters on a statewide
basis, according to Marla Moore,
AOC
office manages the program. The
AOC has
about the program at the meetings

associate director, whose
presented material

of wvarious judicial councils
encouraging judges, lawyers and
district court administrators to
refer interpreters to the commis-
sion for certification. News arti-
cles about the program and the
AOC’s Web site have also helped
spread the word. In addition,
training providers have initiated
advertising campaigns in
Spanish-language newspapers
throughout the state.

To facilitate the process, orienta-
tion and training programs are
offered in locations throughout the

state.

Sharon Reiss, AOC program
manager, notes that the AOC’s
efforts have expanded to encour-
age registered interpreters to
renew their licenses each year and
to increase the number of regis-
tered interpreters who go on to
become certified interpreters. The
AOC is also working to increase
the availability of interpreters who
speak languages other than
Spanish.

The commission is considering
establishing a set fee schedule for
interpreters who work in courts.
Interpreters currently set their own
rates.

In criminal cases, each non-
English speaking defendant must
be provided with an interpreter at
each step of the proceedings. The
same applies to non-English
speakers who are parties, or have
been subpoenaed or summoned, to
appear in a court proceeding.
However, this right may be
waived and noted in the record.
Within the judge’s discretion, costs
can be assessed upon a defendant
when appropriate.

In civil cases, non-English speak-
ers are entitled to an interpreter at
every step of the proceedings, but at
their own expense. At their request,
they must be provided with the fee
schedule for interpreter services, and
a list of approved interpreters. The
court must provide an interpreter at
no cost to individuals who have an
approved pauper’s affidavit.
children

involved in delinquency or depri-

In juvenile cases,
vation proceedings are entitled to
an interpreter at each step of the
proceedings, as are parents whose
custody of a child is challenged.
The interpreter must be present at
all times if needed to enable legal
counsel to communicate with a
client. The right to an interpreter

may be waived, but failure to
request an interpreter does not con-
stitute waiver.

Finally, the order states, “the
expenses of providing an inter-
preter in any court proceeding may
be assessed by the court as costs in
such proceeding.”

Cost can be a factor influencing a
judge’s willingness to use an inter-
preter, according to commission
member Ralph Perales, who is
active in the Spanish-speaking com-
munity. Perales said he has heard
complaints from lawyers about spe-
cific judges in metro-Atlanta coun-
ties who are not following the
Supreme Court rule regarding the
use of interpreters. “What it boils
down to is some of these courts
don’t want to spend their money on
interpreters, either because they
don’t have the money, or because
they don’t want to spend it on this
service. I believe it's a matter of
enforcement, not awareness on
their part,” Perales said.

While cost plays a role, it’s likely
that more judges are of the view of
Judge Melodie Clayton, president of
the Council of State Court Judges,
who recently pleaded, at her coun-
cil’s request, for more interpreters to
service the courts she represents.

“Interpreting services improve
access to justice for non-English
speaking participants in the judi-
cial system, and enhance public
confidence in the court system,”
Martin noted.

Lawyers interested in finding
qualified interpreters or learning
more about AOC services are invit-
ed to visit the AOC Web site at
www.georgiacourts.org, or call
(404) 463-6478. @

Philippa Maister is a public infor-
mation officer in the Administrative
Office of the Courts.

December 2003

45
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Web-Based Tools to Enhance

Access to Legal Services:
LegalAid-GA.org and GeorgiaAdvocates.org

By Tracey Roberts

ationally, 75 percent of

the legal needs identi-

fied by low- and mod-
erate-income households are either
not brought into the justice system
or are brought into the system with-
out the help of a lawyer.l During
the past two years, Atlanta Legal
Aid Society, Georgia Legal Services
Program and the Pro Bono Project
of the State Bar of Georgia have
combined their efforts to meet these
needs through the use of technolo-
gy. In 2001 the programs applied
for and received funding from the
Legal Services Corporation to
develop a Web site for all the legal
services organizations in the state
and their clients. The collaboration
has spawned both a public-access
Web site — LegalAid-GA.org —
site for

and a attorneys —

GeorgiaAdvocates.org.

LecaLAip-GA.orG

Georgla's web site guide to free

legal information and legal services

LEGALAID-GA.ORG

The public-access Web site,
LegalAid-GA.org, provides over
700 resources to help Georgians
help themselves with their legal
issues. Georgians may now:

Know their rights and legal

responsibilities in 24 areas of

law;

Obtain copies of complaint let-

ters, statutory legal forms, court

documents and online applica-
tions for benefits;

Find lawyers who will provide

free and low-cost legal help;

Locate nearby social service

providers; and

Find the courts in each county.

By collaborating with 30 other
organizations to develop content
and by linking to state and federal
government Web sites, Atlanta
Legal Aid Society and Georgia
Legal Services Program have been
able to cover legal information for
areas in which the programs do not
generally represent clients because
of funding limitations and federal

restrictions. These areas include
civil rights, criminal law, employ-
ment law, environmental law,
immigration, personal injury and
tax.

Len Horton, executive director
of the Georgia Bar Foundation, has
been instrumental in helping
Atlanta Legal Aid and Georgia
Legal Services find collaborators
and content for the site. “The Law
Related Consortium of the Carl
Vinson Institute of the University
of Georgia, a major grant recipient
of the Georgia Bar Foundation, has
agreed to provide all the contents
of its book, An Introduction to the
Law in Georgia, for free use on this
Web site,” Horton said. “Funds
from the Georgia Bar Foundation
and from other sources have been
found to translate this excellent
book into Spanish. As with the
English version of the book, the full
Spanish version also will be avail-
able for free use on the Web site.”

Last year, under the direction of
Atlanta Bar
William deGolian and supported by
Wade
Malone and Vice President William
Ragland, the Atlanta Bar

former President

newly-elected President
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Association volunteered to review
the substantive content of the Web
site and to provide new information
for additional areas of law that legal
service organizations do not usually
cover. According to deGolian the
launch of the Legal Aid-GA.org Web
site coincided with a decision by the
Atlanta Bar
Association to develop a Web site to

directors of the

expand access to the civil and crim-
inal justice system. “I was delighted
to learn that the Atlanta Legal Aid
Society, in conjunction with Georgia
Legal Services, had already devel-
oped such a site and was readying
its launch,” he explained. “This pro-
gram will be of significant help to
that enormous segment of the pub-
lic in need of legal services the most:
not only the poor, but also the work-
ing poor, those with employment
but who simply don’t have the cash
to hire an attorney to handle the
legal problems that plague the mid-
dle and lower income segments of
society, such as bankruptcies,
divorce and consumer disputes.”
Legal services advocates and pri-
vate attorneys can use the Web site
to enhance the services they pro-
vide to low-income clients. Bill
Broker, managing attorney for the
Savannah Office of Georgia Legal
Services Program, uses the pro-
gram regularly in his practice.
“One of my clients, a 67-year-old
with Parkinson’s disease, had some
questions about his Social Security
and  Supplemental  Security
Disability Income checks. Through
the Web site I requested an account
summary electronically for him
from SSA. He also noted that he
was not getting food stamps
because he thought it would have
an adverse effect on his check. I
told him this was not the case and
was able to use an online food
stamps eligibility calculator to fig-

ure out how much he would be
entitled to receive in food stamp
benefits. 1 also learned from the
Web site what documentation he
needed to take with him to the food
stamp office. It was really helpful,”
Broker said.

LegalAid-GA.org has also
received broad support from the
staff and directors of the Public
Library Service in the state. Jennifer
Milstead, reference librarian for the
West Georgia Regional Library,
indicated that her experience was
not unusual. “The Web site has
provided our patrons with legal
information and printable forms
that cover 23 different topics. I per-
sonally have used it to answer
questions concerning consumer
laws, housing information, pur-
chasing cars and disability issues.
This information is seldom found
in smaller public library collections
and legal information is difficult to
keep updated in libraries,”
Milstead said.

The Web site appears to be a hit
with the public. Since January 2003,
over 37,000 separate users have
viewed and downloaded over one
million pages from the Web site. In
Atlanta Legal Aid
Society and Georgia Legal Services

February,

Program were named as finalists
for the 2003 TechBridge Advancing

Community Through Technology
Award for the Web site.

GEORGIAADVOCATES.
ORG

Atlanta Legal Aid Society,
Georgia Legal Services Program
and the Pro Bono Project of the
State Bar of Georgia have also con-
structed an advocate Web site to
enhance communication between
pro bono attorneys and legal serv-
ice organizations and improve the
effectiveness of attorneys provid-
ing pro bono services through com-
munication tools, training materi-
als and outreach mechanisms.

The GeorgiaAdvocates.org Web
site contains the Georgia Online
Justice Community, an online
resource for pro bono attorneys
and staff of legal services organiza-
tions throughout Georgia. This
Web site contains the following
resources:

Law Library — a library with con-

tinuing legal education materials

in the areas of civil procedure/ evi-
dence/trial skills, ethics and pro-
fessionalism, AIDS/HIV/termi-
nal illness, family law and domes-
tic violence, community economic
development, consumer law and
bankruptcy, criminal law, health
law, housing, public benefits and
unemployment, seniors, wills and

T Cr B 422004 200
Allaona, Geocg 303062

ARTHUR T. ANTHONY

Certified Forensic Ilandwriting and
Document Examinegr
(770) 338-1938

Taplanale-Aamericon sl of Forensic Doemipenl Fxnmorers
Anpcivcan Saciely af Cunsslional secument T xnoviners
Amencan Acideny ol Fuemsie e

Practice Limiled 1o Ceeal Blllirs
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estates, and military and veterans’
affairs.
Calendar — for private firms,
legal aid organizations and pro
bono programs to post informa-
tion about attorney training pro-
grams and fundraising events.
News Page — for private firms,
legal services organizations,
community education clinics
and pro bono programs to post
news items and share informa-
tion about developments in var-
ious areas of poverty law
with pro bono attorneys
and poverty law advo-
cates.
Roster — listing pro
bono attorneys and
programs throughout
the state.
Listserv — to allow
legal service organiza-
tions, community edu-
cation clinics and pro
bono programs to solicit
pro bono help from mem-
bers of the roster based on
their location and identified
interest in specific areas of law.
In order to prevent unauthorized
practice of law and to encourage pro
bono efforts, the programs will limit
access to certain portions of the
GeorgiaAdvocates.org Web site.
Mike Monahan, the director of the
Pro Bono Project of the State Bar of
Georgia explained the membership
requirements for the Georgia Online
Justice Community. “All members
of the Georgia Online Justice
Community must be law school
graduates and be a member in good
standing of the State Bar of Georgia.
We will also admit students current-
ly attending law school that have
received an endorsement from their
law school clinic professors indicat-
ing that they are practicing under
the third-year practice rule. To be

admitted to the site you must also
pledge to do 50 hours of pro bono
service per year on average. We also
ask that you report your pro bono
activity to the State Bar of Georgia
Pro Bono Project in March along
with your bar dues. We may set up
an online survey to collect pro bono
activity information over time.”

Atlanta Legal Aid, Georgia Legal
Services and the Pro Bono Project
launched  GeorgiaAdvocates.org
recently to make the site available for
use by the Pro Bono Committee of
the Young Lawyers Division of the
State Bar of Georgia to recruit pro
bono attorneys at the semiannual
Bridge the Gap Program. Ryan
Schneider, an attorney with
Troutman Sanders, LLP, co-chairs
the committee with Tonya Boga, a
Decatur attorney formerly affiliated
with Atlanta Legal Aid Society.
Schneider explained that because
Bridge the Gap is mandatory for all
attorneys admitted to practice in
Georgia, “the program is a great

opportunity to recruit new attorneys
to provide pro bono service.”
“Primarily, younger attorneys
fresh out of law school attend the
program. The younger lawyers are
hungry for trial experiences and
opportunities for direct client rep-
resentation. They are also less
encumbered with managerial
responsibilities, closer to their law
school clinic experiences, and
often more motivated to
provide pro bono serv-
ice,”Schneider
explained. “By pro-
viding the tools
they need to get
up to speed in
the areas of
poverty law, we
are able to
direct their
energy and
ambition to the
benefit of the least
advantaged in our
communities.”
For more information
about LegalAid-GA.org or
GeorgiaAdvocates.org, con-
tact Tracey Roberts at (404) 614-
3934 or troberts2@glsp.org. @

Tracey Roberts is the
state technology advo-
cate for Atlanta Legal
Aid Society and
Georgia Legal Services
Program and founder
of The Associates’ Campaign for
Legal Services.

Endnotes

1. American Bar Association Legal
Needs Study - http:/ /www.algo-
donesassociates.com/legal_servic-
es/assessing_needs/abalegal htm.
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GB]J feature

Georgia Bar Foundation Awards
In Grants

$2.3 Million

By Len Horton

t the annual grant

awards meeting in

the Bar Center on
Sept. 12, the Board of Trustees of

the Georgia Bar Foundation

awarded $2.3 million to 41 differ-

ent law-related organizations

throughout the state.

“I am particularly pleased that,
given the drop in interest rates on
IOLTA accounts, we were able to
keep our grant awards at the same
level as last year,” said new Bar
Foundation President Louisa
Abbot. “I hope we can do even bet-
ter next year.” Judge Abbot, a
Superior Court judge in Chatham
County, was elected president at
the grants meeting.

The Bar Foundation’s statement
of purpose provided the 14-mem-
ber board with guidance in
reviewing the applications and
awarding grants. Its purpose
includes funding legal services for
the poor, improving public access
to legal services, improving the
administration of justice (includ-
ing finding ways to speed up the
resolution of disputes), fostering
professionalism in the practice of

The Board of Trustees of the Georgia Bar Foundation labored all

_—
'@ o L

day to make grant awards totaling $2.3 million.

law, assisting children affected by
the legal system and advancing
the legal system through the study
of its history. Following is a sam-
pling of the various organizations
that received grant awards at the
meeting.

Georgia’s two Legal Services
Coporation supported providers of
civil legal services to the poor are
Atlanta Legal Aid and Georgia
Legal Services. Together they
received $1.4 million. Both organi-
zations are nationally known and
respected for being well managed
and effective. Less well known, but
also well managed, is the Georgia
Law Center for the Homeless.
Targeting a niche that has become
obvious to many Georgians, the
center received a grant award in
the amount of $30,000.

The Pro Bono Project of the State
Bar of Georgia and of Georgia Legal
Services received $63,500. Under
the leadership of Mike Monahan,
this organization seeks to create a
large group of lawyer volunteers. It
maintains a database of Georgia
attorneys who want to give some-
thing back to their communities
through representing those who
cannot afford an attorney.

More than $100,000 was award-
ed to 10 organizations dealing with
domestic violence. These organiza-
tions cover most of the state,
including Savannah, Rome and
Columbus. In recognition of the
importance of this problem, over
the last decade the Georgia Bar
Foundation has steadily increased
its support for organizations who
deal with domestic disputes.
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A related area of focus by the Bar
Foundation is children at risk. Both
Adopt-A-Role Model in Macon
and Ash Tree in Savannah are pro-
grams that strive to reduce the like-
lihood that children will get in
trouble with the law. The Atlanta
Volunteer Lawyers Foundation
received funding for its guardian
ad litem program. In disputed cus-
tody cases this program makes a
real difference in the lives of affect-
ed children.

Murphy-Harpst in Cedartown
helps children in detention facili-
ties who should be assessed and
treated in a different facility for
mental health problems. The grant
award was for $10,000.

Northeast
Healthy Grandparents focuses on
adoption, custody and guardianship
cases for grandparents raising their

Georgia  Project

grandchildren in the absence of the
children’s parents. Serving Clarke,
Oconee, Jackson and Madison coun-
ties, this program received $5,000.

The Bar Foundation awarded
$15,000 to Rome’s Exchange Club
for the prevention of child abuse.
The program provides supervised
visitation and monitored exchange
services for families torn by cus-
tody disputes.

The educational needs of children
are addressed by several recipients
of Bar Foundation grant awards. The
Law-Related Education Consortium
of the Carl Vinson Institute at the
University of Georgia received
$75,000 to continue its work promot-
ing “civics” instruction in Georgia’s
grade schools. Making sure that chil-
dren understand our form of gov-
ernment and how it works is the
focus of this well-respected program
run by Anna Boling.

Do you remember the day when
children take over the state Capitol
and judiciary and learn how to be

legislators and judges? Since 1986
the Georgia Bar Foundation has
awarded more than $100,000 to the
State  Y.M.C.A. Youth Judicial
Program. This impressive program
lets youngsters learn what it is like
to be a judge facing the real prob-
lems of running the judicial system.

Another
seeking to educate young people is

education program

the Mock Trial program of the
Young Lawyers Division of the
State Bar of Georgia. Since 1993 the
Georgia Bar Foundation has
awarded more than $500,000 to this
program, which enables students
to act out the roles of lawyers and
judges and juries in simulated tri-
als. This is one of the most respect-
ed legal education programs in
Georgia and is personally assisted
by Georgia Supreme Court Justice
George Carley.

These education programs pre-
suppose that children stay in
school. What if they don’t? Terry
Walsh and the Atlanta Bar
Association have created the
Truancy Intervention Project,
which works with juvenile courts
and lawyer volunteers to encourage
truant children to stay in school. In
response to the program’s success
and to the Bar Foundation’s encour-
agement to export the program
statewide, TIP is in the middle of an
aggressive effort to find interested
communities throughout Georgia
and help them set up TIP programs.
The Bar Foundation awarded this
program $75,000, making the total
awarded since 1992 $381,725. By
reaching children while they can
still turn their problems around,
TIP is making Georgia better for
them and for all of us.

The Georgia Bar Foundation
awarded two grants to try to deal
with the changing demographics of
the state. Catholic Social Services

received $25,000 for its Detention
Project, which helps immigration
detainees seeking asylum in the
Atlanta area. Furthermore, as any-
one with experience in today’s
judicial system knows, a great need
exists for interpreters. Cristina
Franco manages the Georgia
Commission on Interpreters, which
with the support of the Supreme
Court of Georgia, especially
Presiding Justice Leah Sears, trains
bilingual candidate interpreters
and registered interpreters and
helps certify them. For this work
the Bar
$26,000.

Interest

Foundation awarded

On Lawyer Trust
Accounts is the source for most of
the Bar Foundation’s revenues.
While IOLTA was created for the
primary purpose of raising funds
to support civil legal services, it
supports a number of initiatives to
provide assistance on the criminal
side. One of the highest rated pro-
grams in this genre is BASICS,
managed by Ed Menifee. It’s a pro-
gram that helps prisoners who are
about to be released. Its goal is to
provide graduates of the program
with the skills to survive outside
prison without having to return to
a life of crime.

This year BASICS received
$100,000 (versus $60,000 last year)
and a great deal of attention by the
Board of Trustees. Under financial
pressure, the state of Georgia fund-
ing for BASICS was cut from
$160,000 to zero. $100,000 was
restored in the state budget but
was then cut again to =zero.
Apparently, the state funding crisis
has become so critical that the cost
savings to all Georgia taxpayers of
the BASICS program, which pro-
duces an impressively low recidi-
vism rate, was not considered.
Facing significant demand for
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funding from applicants, the Bar
Foundation Board awarded as
much as it thought possible to try
to compensate for the reduction. As
more freed prisoners return to soci-
ety and fall back into crime, legisla-
tors may be asked to reconsider the
increased costs to Georgia that
BASICS could have held down.
The Athens
received $20,000 to sustain it until it
becomes fully established. Modeled
on the Georgia Justice Project, which

Justice  Project

under the dynamic leadership of
Doug Ammar applies a holistic
approach to helping criminals, the
Athens Justice Project is showing to
anyone willing to look that even
questionable members of our society
can become law-abiding citizens
and fine human beings. Thank you
to Doug and John Pickens for show-
ing the way, as well as Amy Gellins
and the Board of AT]J.

The Georgia Association of Black
Women Attorneys received $20,000
for its program that helps mothers
and their children when the mother
is in prison. The Southern Center for
Human Rights, led by nationally
recognized Steve Bright, received
$25,000 to ensure that our prisons
do not deny people their rights.

The Georgia Innocence Project
received $10,500 to continue its
efforts to use DNA to identify and
eventually free people mistakenly
convicted of serious crimes.

The State Bar of Georgia’s
Court Futures Project received
$15,000 and the Evidence Study
Committee of the State Bar
received $20,000. The first deals
with how to select and retain
Georgia’s judges. The second
deals with the desirability of con-
solidating evidentiary provisions
of Georgia law under one title and
making it consistent with the
Federal Rules of Evidence.

The Supreme Court’s Commission
on Equality received $15,000 to pro-
duce a Spanish-language video for
divorcing parents.

The Disability Law and Policy
Center of Georgia received $20,000
to continue its work making sure
that public buildings become acces-
sible to the disabled.

The Georgia First Amendment
received  $10,000.
Increasingly GFAF is recognized as

Foundation

a significant resource for public
officials and the media regarding
the meaning of and the application
of the First Amendment in local
government.

Also, the Georgia Unit of the
Recording for the Blind and
Dyslexic received $5,000 for the pro-
duction of law books on audio tape.

A number of excellent organiza-
tions had their requests for funds
denied. The large demand for
funds, combined with limited funds
availability, necessitated not fund-
ing a number of worthy programs.

These awarded grants represent
the Bar Foundation’s discretionary
grants. By order of the Supreme
Court of Georgia, the Georgia Bar
Foundation also awards 40 percent
of its net funds to the Georgia
Indigent Defense Council and 10
percent to the Georgia Civil Justice
Foundation. In the last fiscal year,
this amounted to more than $2.3
million. With all the concern about
funding criminal indigent defense,
your IOLTA account contributions
last year sent almost $1.9 million to
the state to help provide represen-
tation for those who are charged
with a crime but who are without
the resources to defend themselves.

Your Georgia Bar Foundation
IOLTA account contributions are
awarded to law-related organiza-
tions throughout the state. If your

community has a law-related

organization that needs funds,
please obtain a grant application
from the Georgia Bar Foundation’s
web page on the State Bar of
Georgia’'s Web site beginning in
January. The application deadline
is June 1, 2004.

We are working to secure more
favorable rates and charges on
IOLTA accounts at Georgia banks in
order to increase funds available for
grants. If you have any suggestions
for improving those rates or lower-
ing those charges, please contact us.

The Georgia Bar Foundation is
Georgia’s largest and most inclu-
sive grantor to law-related pro-
grams statewide. Contributions
from virtually every law firm and
lawyer in the state have generated
cumulative revenues in excess of
$56 million since 1986. The Bar
Foundation has a history of tight
fiscal management, holding operat-
ing expenses typically to less than
six percent of revenues, which is
among the best foundations in the
United States. The Board of
Trustee’s solicitation and careful
scrutin