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T EII» PRESIDENT

A VISION UNFOLDS

By George E. Mundy ‘ L.

smost of you know, the
State Bar will occupy a
new Bar center during

2001. Theacquisition

of the Federal Reserve
Bank Buildingwill condtitutethereality
of adream shared by many of ussince
the concept of abtaining such afacility
wasfirgt presented. Our new facility
will alow our bar associationto serve
itsmembershipinwaysunimagined just
afew years ago.

However, it concerns me that
there are a number of our members,
especidly outsdethemetropolitan
area, who fail to appreciate the
magnificent opportunity thenew
facility providesfor all Georgia
lawyers. | recently spoke to alocal bar
association and when | pointed out the
State Bar had aready been offered
twicewhat we originaly paid for the
Federal ReserveBuilding, someonein
theaudience spontaneoudly called out,
“Sdl it.” Thereissome perception that
thenew building will establish nothing
more than a Tgf Maha for blue
stockingAtlantalawyers. Nothing
could be further from the truth.

When Hal Daniel first proposed
the concept of a Bar center, |, along
with anumber of others, was skepti-
cal. The demographics of our bar
association, with 65 percent of our
practicing attorneysin the metropoli-

6

tan area—coupled with the location
of the appellate courts and state
capitol—dictated that a State Bar
building would need to belocated in
the metropolitan area. The obstacles
to obtaining and/or building acenter
with real potential for our bar asso-
ciation and membership seemed
insurmountable. Only later did |
realize | had witnessed the vision of
oneindividual leadingto amajor
accomplishment that would not have
occurred otherwise.

Hal focused on the problem: the
totally inadequate and extremely
expensive spacein the Hurt Building
for our Bar headquarters. To maintain
the status quo of 25,000 square feet of
usabl e space would be to subject our
bar association to increasing rental
rateswith no potential for expansion.
Thiswould eventually lead to frequent
dues increases just to stay where we
were. Other problemsincluded no
capacity for CLE, no adequate
parking, and theinability to hold any
particular meeting with more than 30
in attendance.

With characterigtic energy Hdl
formed a Bar Center Committee under
the able leadership of Frank Jones. The
committeeworked diligently toexplore
every option availableto usintermsof
obtaining or buildingahome which
would beworthy of our bar
asocidion'sfuture. Theinitial data
collected confirmed the obstacleswe
had anticipated, inthat estimatesto
either build or buy an adequate property
wereprohibitive. At thispoint Bobby
Chastain could easily have dropped the
entire concept but he choseto continue
the Bar Center Committee’'swork to
ensure every option wasfully explored.
Then one day Ben Eagterlin reported he
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hed read where the Federd Reserve
Buildingwould befor sde.

Withall of thebackground investi-
gation concluded, the Bar Center
Committeeexplored the possibility of
obtaining the Federal ReserveBuilding
on Marietta Sreet. Suddenly, every-
thing fell into focus. The Federd
Reserve Building wasabeautifully
maintained marblefacadebuilding with
330,000 square feet of usable space
with 400 parking spacesin an area of
Atlanta that was becoming extremely
desirable adjacent to Centennial
Olympic Park. Amazingly thebuilding
was offered at a very affordable price.

Ben convened a special meeting of
the Board of Governors at the Federa
Reserve Building for acomplete
ingpection and athorough analysis of
cost and utilization. | remember David
Gambrd| stating, “ Thisturkey iswithin
our stesand it’ stimeto pull the
trigger.” After alively debate, the
Board voted overwhemingly to acquire
the Federal Reserve Building. Thereis
no doubtinmy mindif thisproposal had
been submitted to the entire Bar
membership, it would have been
overwhemingly approved aslong as
each voting member was provided the
sameinformation given to our Board of
Governors. Inmy opinionthefailureto
take advantage of this opportunity
would havebeenirresponsible.

Our new facility will not only bea
beautiful and impressive symbol of our
bar association but will provide our
Bar headquarters with sufficient
space for the next 50 to 75 years.
Therewill beacomplete CLE facility
in-house. Therewill be more than
140,000 sguare feet of space that can
be rented to other legal-related
organizations, bringing many of these
organizations under oneroof. The
new facility will providefree parking
for our members not only to attend
Bar functions but also to attend area
attractions such as Phillips Arena.
Eventualy, revenuesfromrental
incomewill greatly support the overall
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A 2001 HOPE FOR
LOCAL BAR MEETINGS

By CIiff Brashier

sabrand new lawyer, |
was sitting at my desk
one day when a senior
partner stuck his head
inand said, “It'stime
togo.” | quickly joined him and saw
that every lawyer in the firm was
going as agroup to lunch. It turned
out to be the monthly meeting of our
local bar association. | learned that
under our firm’s policy attendance
was mandatory.

Every lawyer | knew and many
that | did not know were there. All the
locd judges of every court were also
there. Later | learned that lawyers
counted on seeing co-counsdl and
opposing counsd at these lunches. If
you needed to discuss a case, a
business transaction, or some other
matter, it was aways easy to accom-
plish that before or after lunch.

New lawyers had the chance to
meet established lawyers and judges.
Many friendships, case referrals, and
career opportunities began with the

networking opportunitiesat local bar
meetings and volunteer committee
work. For thisreason | always advise
new lawyersto be activein the
sections, committees, younger lawyer
groups, meetings, and other bar
gatherings. Local bars, speciaty bars,
and the State Bar all offer these
opportunitiesin abundance.

|
Many friendships, case
referrals, and career
opportunities began with
the networking
opportunities at local bar
meetings and volunteer
committee work. For this
reason | always advise
new lawyers to be active
in the sections,
committees, younger
lawyer groups, meetings,
and other bar gatherings.

| regret to report, however, that
participationinlocal bar meetingshas
declined significantly. In most casesthe

attendance has dropped from near 100
percent to 50 percent or 25 percent or
even less. No longer do many judges
havethetimeto attend. E-mail, faxes,
and voice mail have replaced the
personal conversationsin too many
cases. The unfortunate result is amore
impersonal practiceof law with civility,
professionalism, and professiona
qudlity of lifebeingthevictims.

There are many ways we, as
individual attorneys, can reversethis
trend. | believe a great start would be
apersonal resolutionin the new
millennium to attend every local bar
lunch. It would be especially helpful if
our judicial memberswould so resolve
because local lawyers respect them
and will follow their example. My
hopeisthat wewill al makethis
effort and that the declining trend will
not continueinto 2001. Our honored
profession and our career satisfaction
will be better served by this effort.

Theyear 2001 dso bringsgreatly
revised Georgia Rules of Professional
Conduct and new CLE credit for
online, CD-ROM, teleconference,
audiotape, and videotape distance
learning. You may get moreinformation
on these changes and other important
legd information at www.gabar.org.

Your commentsregarding my
column are welcome. If you have
suggestionsor information to share,
please call me. Also, the Sate Bar of
Georgia servesyou and the public.
Your ideas about how we can en-
hance that service are always appre-
ciated. My telephone numbers are
(800) 334-6865 (toll free), (404) 527-
8755 (direct dia), (404) 527-8717
(fax), and (770) 988-8080 (home).

budget providing uswith additiona
relief from future dues increases.

It appears we will take possession
of our new facility inthefall of 2001.
After renovation we should moveinto
thefacility in the spring of 2002. |
anticipate agrand opening with

dignitariesincluding aUnited States
Supreme Court Justice. | urge you all
to attend because if you do you will
not only beimpressed but you will
have every reason to be extremely
proud of being a Georgialawyer. If
you attend you may see Hal Daniel
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and you might want to take aminute
to thank him for thevision that led to
the best deal we ever made.
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LEARNING TOBEA LAWYER:

fransition into
Practice Pilot Project

By Sally Evans Winkler, C. Ronald Ellington and John T. Marshall




law student, upon graduation, isnot afinished
product,” arespected law school dean
observed. A practicing lawyer might add:

“A lawyer, upon passage of the Bar

examination, isnot afinished product.”
To determine ways new lawyers can be helped in moving
up the steep learning curve that separates law students
from competent professionals, the State Bar of Georgia,
through its Committee on the Standards of the Profession,
isconducting a Transition into Practice Pilot Project.

The purpose of the project isto test the feasibility of a
program of professional guidancefor beginning lawyers
through continuing legal education. That educationis
focused on devel oping practical skillsand knowledge
through mentoring by experienced lawyers during the first
two years after admission to practice. Combining a
prescribed CL E curriculumwith individual mentoringis
the unique feature of the project that has caught the
attention of the American Bar Association as well as state
supreme courts and bar organizations around the country
asthey explore various formats for education and training
to assist in the transition from law school to law practice.

with one or more veteran lawyers who can give feedback,
guidance, and advice. Through amentor, the younger lawyer
sees in the veteran lawyer how to behavein ahogt of relation-
ships—with clients, opponents, judges, peers, and support
staff—how to act like alawyer, how to be alawyer.

Thistime-tested system of one-on-one training has
been foundering due to the economic pressures of modern
law practice. Some have said that what we have now isthe
sink or swimapproach to training new lawyers. Throw
them in the water and seeif they make it to shore. Thisis
not a responsible way to treat new lawyers or the public we
serve. Losing the lessons once taught by good mentoring
has arguably contributed to adeclinein civility and arisein
questionable conduct among members of the Bar.

For some time, we have recognized the need to revive
mentoring for the long-term health of thelegal profession.
Just asin afamily, our profession’s values are passed down
from generation to generation by the more senior membersto
thejuniors. Criticswould say that the profession’svalues
have changed, with emphasis on competition and short-term
profitsrather than long-term values and goals of service and
problem solving. To respond to this criticism, we need to send

Law schoolsdo a the right messagesto
superlativejob today of our newly admitted
fulfillingther digtinctive lawyers about the
mission: teaching law £ I I professional and ethica
isson leacing & The central feature of this program is to Peesoraexen
lawyers, to understand nNi best traditions of our
and think critically about hEIp beg_mnmg Iawyers. That meqns legal profession, to“bend
legal conceptsand translating classroom exposure into the new twigsin the

processes, to separate
relevant fromirrelevant
facts, and to apply the
law to agiven set of
facts. What they do less
well isteaching law
students how to act like
lawyers, to be lawvyers.
Andinfarnesstothe
schools, they arelimitedin their ability to teach how to act
like alawyer because students must actually experience the
redlity of law practice before they can begin to make their
own moral and ethical judgments about what it meansto bea
lawyer.

Historically, young lawyersweretrained inthe skills
and values of their profession in a slow, patient way by
more senior lawyers for whom they worked or with whom
they came in contact in their communities. In the last
generation, the legal profession has changed fundamen-
tally, as hasthe way junior lawyers learn its val ues.

Many new lawyerstoday have missed out on the
mentoring process—thereationship that ajunior lawyer forms

colleagues.”

problems of actual law practice by
addressing issues such as relationships
with clients, the judiciary, and

right direction,” as
former Chief Justice
Harold Clarke says.
Thisstatewide
project istheresult of a
year-long study and
nearly two years of
planning and develop-
ment by the Standards
of the Profession Committee of the Sate Bar, appointed in
1996 by then-Bar President Ben Eagterlin. The Committee,
composed of lawyers from across the state, as well asthe
deans of the four ABA-accredited Georgialaw schools, was
charged with investigating whether the State Bar should
requireaperiod of internship or other supervised work prior
to admission to membership in the State Bar and to report to
the Board of Governorswith the Committee's recommenda-
tions. The Committee studied i nternship, apprenticeship, and
courses for newly admitted lawyersin other states. Attempt-
ing to use the most effective features of these and to avoid
the attendant problems, the Committee found amiddle
ground by recommending a program that combinesa
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curriculum focused on the skills and values of the profession
with mentoring by experienced lawyers. The report recog-
nizesthat law schools cannot
carry out the entire respons-
bility of preparing lawyersfor
the practice of law and states
that the State Bar and its
individual membershavea
professiona obligationto
assist beginnning lawyersin
acquiringthepractical kills,
seasoned judgment, and
sengitivity toethica and
professional values necessary to practicelaw inahighly
competent manner.

error.”

Implementing the Pilot Program

The Standards Committee made its report to the Board
of Governorsin June 1997, and the Board responded by
passing aunanimous resol ution authorizing the Pil ot Project
recommended in the Committee’'sreport. It issignificant that
the Executive Council of the Sate Bar’s Young Lawyers
Division also voted unanimoudly to approvethereport and
project. The Supreme Court of Georgia authorized the
project, and at the suggestion of Chief Justice Benham, the
Committee decided to extend the entire project over four
years. The firgt two years would be devoted to securing
funding and resolving preliminary issues, and theremaining
two years would be spent conducting the actual CLE
curriculum and mentoring components of the program.

Early on, the Committeeredlized that prior to assigning
mentors and mentess, it would have to address ahost of
issues, including securing funding, clarifying theimpact of the
program on law school curricula, resolving theissue of potential
mentor liability for theactsof beginninglawyers, and seeking
thesupport of bar groupsand judicid organizations. Toded
with theseissues, the members of the Committeedivided into
thefollowing subcommittees. Finance, Mentor Recruitment
and Sdlection, Mentors Work, M entee Recruitment and
Sdlection, Curriculum, Evaluation, and Specid |ssues.

Funding for the Filot Project isprovided by grantsfromthe
State Bar, the Georgia Bar Foundation, the Intitute of Continu-
ing Legd Educationin Georgia, the Chief Justice’ sCommis-
sion on Professionalism, and the Open Society Indtitute!

Asenvisioned by the Filot Project, beginning lawyers
would be admitted to the State Bar upon passing the Bar
examination. Thelaw licensewould alow the holder to
practice law as how, without restriction. The beginning
lawyer, however, would compl ete the mentoring and
curriculum components of the Pilot Project within thefirst
two years of admission to practice.
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“The program provides a means for
me to gain benefits of experience
without suffering through trial and
— Project Participant

TheFilot Project isbased on the recognition that, despite
the addition of clinical experience asaregular festure of legal
education, law school scannot
cary theentireresponsbility
of preparing lawyersfor the
practice of law and that a
young lawyer’sethical
sandardsarelikely to be
shaped far more by on-the-
jobexperienceintheearly
years of practice than by the
limited practicesetting
avallableinlaw school.

For the past three years, members of the Standards
Committee have been giving updates on the Pil ot Project
periodically to bar and judicial groups. State and federa
judges and members of the Bar are expressing overwhelm-
ing support for the Pilot Project. A number of them, aswell
as members of the Young Lawyers Division, have com-
mented that they wish such a program had been in place
when they were admitted to the Bar.

Key Features of the Plan
of the Pilot Project are:

Mentor ship

» Theproject provides abeginning lawyer with
access to meaningful counsel and professional guidance
from an experienced lawyer during the first two years
after admission to the Bar.

 Tolink CLE with the mentoring component, a
Schedule of Activities and Experiences was developed as
aguide for the mentors and beginning lawyers.

Curriculum

» Thetwo-year curriculum focuses on teaching
practical skills, professional values, and the mechanics of
exercising sound professional judgment in the beginning
lawyer’srelationships with the client, the court, other
lawyers, thelegal system, and the public.

* Thistwo-year curriculum takes the place of the current
Bridge-the-Gap Program for participantsinthe Pilot Project.

» CLE laysafoundation of topicsand information to
enable the mentors to extend training and practical
guidancein one-on-one or small group discussions.

TheFirst Year Curriculum for beginning lawyers
consists of 18 hoursof instruction delivered in 3 units of 6
hours each. The three day-long seminarsin the Pilot
Project were spaced over calendar year 2000. Instruction
in the first-year seminars focused on laying a base of
practical skillsand judgmentsin dealing with theclient,
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acting for the client, and negotiating for the client:

Session | Dealing with Your Client: The Lawyer as
Counselor

Session |1 Acting for Your Client: The Lawyer as
Advocate and Architect of Future Con-
duct

Session 111 Negotiating for Your Client: The Lawyer
as Negotiator

Advisory Groups composed of practicing lawyers and
law faculty created the First Year Curriculum, and a
number of experienced lawyers from around the state
participated as discussion group leadersin presenting these
three programs. Professors Marjorie Girth and Doug Yarn
of Georgia State University, Professor Jack Sammons of
Mercer, and Professor Alex Scherr of the University of
Georgiamade significant contributionsto the devel opment
and presentation of the First Year Curriculum.

The Second Year Curriculum givesbeginning lawyersthe
opportunity to address specific practice areas through an
eectivecurriculumof 12 hours. Thedectivecurriculumwill
feature certain programs from the Institute of Continuing Lega
Education’s(ICLE) regular of feringsduring 2001. Beginning
lawyers have been asked to choose two eectives for atota of
12 CL E hoursduring 2001 from one or moreof thefollowing
subject areas Civil Litigation, Crimina Litigation, Corporate
and Transaction, General Practice, Law Practice Manage-
ment, and Legd Writing. Electiveswere designated for the
Pilot Project because of their content and qudity and their
expected usefulnessto beginning lawyers. The Filot Project
and the chairs of each designated | CLE program will work
together toidentify questionsabout ethicsand professondism
endemic to each subject areawhere possible. The lists of
topica questionswill beoffered to beginning lawyersand

mentors for future discussion between them after the program.

Mentors

Mentors in the Pilot Project represent a broad cross
section of the Bar, diverse in geography, size and area of
practice, gender, race, and ethnicity. The mentors were
selected for participation in the Pilot based on their
standing at the Bar and their reputation for character and
professionalism. A Mentor Orientation was held on
November 5, 1999, with alive repeat of this program on
January 12, 2000. A total of 84 mentors attended these
sessions, which gave an overview of the Pilot Project,
previewed the upcoming first year CLE programs for
beginning lawyers, and offered tips on good mentoring.

Beginning Lawyers

Selected law school graduates from the class of 1999
who passed the July 1999 Bar examination wereinvited to
serve asbeginning lawyersinthe Filot. Beginning lawyers

were chosen to represent a cross section of the Bar, diverse
in geography, size and area of practice, gender, race, and
ethnicity. The lawyers were selected for participation by their
law schoolsor by their employers. The Standards Committee
worked with the State Bar Membership Department and the
law schoolsto reach a percentage of mentorshipsin each
statejudicia district which approximated the percentage of
State Bar membersin each didtrict.

In January 2000, the Pilot Project was launched with
100 mentors and 100 beginning lawyers, most matched
one-on-one. (Some mentors have two beginning lawyers.)

Back in 1996 when this project was conceived, the
Standards Committee was particularly concerned about
devising a program that would provide mentorsto those
new lawyers who were opening practices with no oneto
guide them. By the time the Pilot Project wasimple-
mented, the Standards Committee found that the pool of
new lawyers going out on their own had grown very
small. This means that in the Pilot Project, most of the
participants have“in firm” mentorships; i.e., the mentor
and mentee work for the same firm. Fifteen of the
mentorships, however, are composed of beginning lawyers
who have “hung out their own shingles.” These mentors
and beginning lawyers have no empl oyment rel ationship.

Assessing the Program’s Success

ThePilot Project will run for two years, until January
2002, with periodic evaluations. A final report and recom-
mendations will be made to the Board of Governors of the
State Bar and the Georgia Supreme Court in mid-2002.

The Standards Committee recogni zed from the outset
theimportance of athorough, careful, and continuing evalua-
tion of the Filot Project. The Standards Committee engaged a
professional research firm to perform abasdline survey of

continued on page 58
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ost attorneys try to sum up their cases

in afashion that comports with

accepted law and local practice. All

too frequently, however, one hasthe

misfortune of running into Rambo, the
over-the-top opponent. Before his peroration is concluded,
Rambo has trampled on the law of trial practice by
making half a dozen improper arguments. He urges
evidence that never came up at trial. He injects hearsay
into the proceedings. He adds his own opinions about
which witnesseswere lying and the legal fault of your
client. And, thisisjust the beginning. Adding insult to
injury, the unjust tactics often inure to Rambo’s benefit.
He wins the case.

Applying antidotesto this sort of poison requiresa
checklist of argument “do’s” and “don’ts.” Unless counsel
has the rules and perhaps some citations readily at hand, it
isimpossibleto forge an effective objection strategy. Yet,
only such a strategy has the potential to break an
opponent’s stream of improprieties. In addition to inter-
rupting the outrageous opponent in alegally appropriate
way, there is another advantage: The well-placed contem-
poraneous objection usually providesthe single avenuefor
a successful appeal.

Thisarticle suppliesthetoolsfor theforegoing job.
Common objections have been isolated for treatment and
analysis. It ishoped that their inclusion will providethe
needed ammunition the next time an overly dramatic
opponent resorts to an improper tactic.

Objection Responsibilities

Before an attorney can complain about an improper
argument, countless Georgia cases underline the need for
the lawyer to make an objection and obtain aruling from
thetria court.* A similar rule appliesin Georgia' sfederal
courts. Many arguments are subject to being stricken
upon challenge by opposing counsel. A highly practical
guestion centers on the role and the obligation of the
complaining attorney. Isatimely objection necessary to
ensure protection?Will the judge police the proceedings
on her own by interrupting or stopping the offending
counsel?

A 1993 case answers these questions. In Neal v.
Toyota Motor Corp.,?> counsel for the injured plaintiffsin
aproductsliability action used hisclosing argument to
render what the court viewed as a “send the message”
argument. The court found the argument to be improper in
the context of the case, citing what it described as
counsdl’ seffort “to incite the jury into axenophobic
rage.”®* However, defense counsel lodged no objection to
that part of the summation at trial. Defendant’s lawyers

explained that they did not want to object and risk raising
theire of the jury. The court held that thisinaction was
fatal, preventing thetrial court from granting the defense
motion for anew trial.

Whileafew argumentswill indelibly taint averdict
even in the absence of an objection, they arerare. A
timely objection to the closing argument is necessary, and
thisrule applies even when the argument isinflammatory
and prejudicial. The United States District Court for the
Northern District of Georgiaprovided ahelpful formula
when it suggested that the prudent course of action for the
complaining counsel “would have been for Defendant to
object at the first mention of improper argument and again
raise the objection after [plaintiff’s counsel] finished his
closingif he continued utilizing hisimproper remarks, as
he did here.”*

The case of Haygood v. Auto-Owners Insurance
Co? further underlines the need for an objection. The
defense complained that the plaintiff’s summation improp-
erly suggested misconduct by the insurer, and urged
reversible error. The United States Court of Appeals for
the Eleventh Circuit ruled that it was misleading for the
plaintiff’s attorney to suggest that Auto-Owners was
hiding something. However, “at no time during or after the
closing arguments did Auto-Owners object on this ground,
nor did it ask for alimiting instruction, so the objection to
the closing argument is waived.”®

The bottom lineis clear: When an opponent errsin his
manner of argument and it injures your case, object.
Object vigorously.” Spotting the objectionableargument is
what the rest of this article is about.

Personal Beliefs of Counsel

What if counsel discredits opposing witnesses by
telling thejury hisbelief that they lied when they testified?
It might come out something likethis: “ Ladiesand gentle-
men, don't follow the path laid out by plaintiff’ sexpert on
damages. | have investigated this case, and | know things
about him. Heis a prostitute for hire. | believe that this
‘expert’ was lying when he swore there were permanent
injurieshere.” Such an argument merits objection on more
than asingle ground, but certainly one of them should be:
“Objection, improper opinion by counsel.”

While afew “I believe®” statements mark the argu-
ments of most attorneys, they become inappropriate when
they refer to the guilt or fault of an opposing party or the
credibility of witnesses, asillustrated in theforegoing
paragraph. A prosecutor can neither announce to the jury
that she believesin the truthfulness of a specific prosecu-
tion witness in the case and not the defendant® nor
proclaim her belief that the accused is guilty.” However, in
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order to make out aviolation
of the personal opinionrule,
objecting counsel needsto
establish that there was a
clear expression of personal
belief by one's opponent on
aprohibited topic.”® This
generally requires ashowing
that one’'s adversary
referenced the guilt or fault
of the objecting party, or
slandered the credibility of a
witness by offering
counsel’s personal expres-
sion of disbelief.

Vouching

Thisimpropriety isavariant of the“no personal
opinion” rule. An objection can be made when counsel
improperly bolsters her own witness by personally vouch-
ing for the witness' truthfulness. The Supreme Court of
Georgia has made it clear that a prosecutor may not
vouch for the character of awitness.* Promising or
assuring the jury that counsel knows that awitness
testified truthfully doesthis, and abridges the rule. How-
ever, it is again the case that some fine line-drawing
occurs. To be improper, the endorsement of awitness
truthfulness must be clearly evident. More modest state-
ments of witness support simply fall into the category of
appropriately arguing inferences from the evidence

Argument Outside the Record

In closing argument, counsel is allowed to draw
reasonabl e inferences from the testimony. In doing so, the
attorney may enrich the argument with references and
illustrations regarding matters of common public knowl-
edge. It is here that verbal techniques such as quotations
from the Bible® or linesfrom well-known literary works
play arole. While care must be exercised in employing
Biblical passages, appellate courts have approved such
references.® One federal court even adjudicated the
propriety of quoting columnistAnn Landers. “ Thereis
nothing improper inacivil casewith alawyer’sciting
widely recognized authorities during aclosing statement
(though Shakespeare and the Bible come more readily to
mind than Ann Landers); on the contrary, thisis some-
times an effective, and certainly atime-honored method of
argument.”*® The concurring opinion added: “[C]ounsel
should be given widelatitudein closing argument and
should be able to use alegory or resort to metaphor
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borrowed from literature,
current events and the
like” ¥

Georgiacourtsgive
lawyerswidelatitudein
their closing arguments
and allow them to draw
upon well-established
historical and commonly
known factsto illustrate
points. When counsel
takesthelimited licenseto
embellish an argument to
extremes, however, an
objection based upon
“matters outside the
record” should be sus-
tained.”® Prohibited are
references to factual data never produced at trial or
argument of excluded matter that was stricken by the
court. Reversal is required where the prejudicia state-
ments of an attorney reflect a studied purpose to deflect
the jury’s attention from the issues. Where an argument is
not supported by the evidence, such an argument can
inject afalse issue into the case and amount to reversible
error.'®

Golden Rule Arguments

When atrid lawyer invitesthejury to stepinto the
shoes of the party she represents, the lawyer may have
violated the“ Golden Rule’ prohibition.? In aproducts
liability or personal injury case, aplaintiff 'sattorney might
tell thejury: “Remember my client’ s pain as he sitsnext to
me. Award a substantial money verdict in this case. Please
do unto my client asyou would have him do unto you, if you
werein his chair as the plaintiff and he were in yours,
sittinginjudgment.” Similarly, adefense attorney might tell
thejury to “imagineif you werein the defendant’ sposition.
Would you want to be bankrupted by abig judgment, like
the one the plaintiff has requested? Don't do to the defen-
dant what you would not want done to yourself!”

Encouraging juror self-identification with one of the
parties has drawn appellate court criticism. Most decisions
condemn such arguments as improper distractions from
the jury’s sworn duty to decide cases based on logic and
reason rather than emotion. A 1996 Georgia case defines
as prohibited Golden Rule rhetoric any argument that
“urgesthe jurorsto place themselvesin the position of
plaintiff or to allow such recovery asthey would wishif in
the same position. It isimproper because it asksthe jurors
to consider the case, not objectively asfair and impartial
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jurors, but rather from the biased, subjective standpoint of
alitigant.”#

Golden Rule objectionsare not within the exclusive
province of civil cases. In criminal practice, another 1996
Georgia case adverts to the principle that prosecution
argumentsinviting thejury toidentify with the complaining
witnesswill be carefully scrutinized.? A summation that
importunesthe jury to placeitself in the position of the
victim can viol ate the Golden Rule prohibition.

Perhaps the major exception to the Golden Rule
restriction occurs when a defense attorney in a criminal
assault case is defending on self-defense grounds. An
instruction frequently allowsthe jury in such casesto
assess whether the accused reasonably defended himself
against injury when the situation is viewed from the
defendant’s standpoint at the time.#

Aswith many forms of objectionable argument,
counsel for the party against whom the Golden Rule
argument is used must object. In most cases, theright to
effectively complain that opposing counsel made a Golden
Ruleargument isall but lost if an objection is not made.

Name Calling

Trial counsel might bejarred in her chair when an
opponent starts his closing something likethis: “ Members
of thejury, the defendant isaliar and hislawyer is nothing
but his mouthpiece.” In all segments of society, use of
caustic personal canards seems to be on therise. As
incivility at trial increases, so doesthe incidence of
personal attacks.

An objection that counsel’ s argument partakes of
name-calling will sometimesliewhen unduly colorful
characterizations are employed. However, thisisafield
wherefinelines divide the proper from the improper. In
one closing argument, counsel remarked that the opposing
party was “a cheapskate, a scheming
low-down pup, cheating and swindling,

avoided. On the other hand, it islegitimate to discussthe
character of awitness and to characterize his testimony.

What if it is not awitness upon whom the calumny is
heaped, but rather opposing counsel ? Georgia courts have
ruled that a personal reference during closing argument is
particularly objectionableif it refersto the opponent’s
lawyer. Again, however, while unflattering characteriza-
tions are often disapproved, it israre that such a situation
rises to the level of reversible error.”

Ethnic References

It has long been the rule in Georgia and other jurisdic-
tionsthat appealstoracial or religiousprejudicein closing
arguments will be condemned.? The Supreme Court of
Michigan reviewed an appeal wherein a prosecutor and a
witness had repeatedly commented regarding a party’s
ethnic heritage. At trial, several references were made to
Arab ethnicity, the first occurring during the prosecutor’s
opening statement® The court was asked to decide
whether use of the terms “Arab” and “Iraqgi” at atrid
conducted during the Persian Gulf War deprived defen-
dant of afair trial.

After remarking thet it abhorred theinjection of racid or
ethnic remarksinto any tria becauseit may arouse prgjudice, the
court pointed out that not al referencesfal into this category®
“Intheingtant case, most of the commentswere improper and
possibly irrdlevant. Nonethd ess, wefind the comments, viewed
in context, to beinnocuous, unintended, and not of adegreethat
prejudiced defendant’sright toafair trid.” ** Thus, nointent to
inflame wasfound. The court, however, sounded an darm for
future caseswherein prgudicid intent ismanifest, staing that
“[w]hen an atempt ismade to arouse ethnic prgudices, therule
of reversd gppears universd."”®

Wealth of Party

Comments upon the wealth of a

stealing and waiting like asnake in the
grass.”® While reversa may be
reguired when appellations become
overzealous, the court held that theline
was not crossed in this case. Nor was
reversible error found in another case
where a prosecutor described the
defendant as an “animal” and “ snake,”
although the court found the character-
izationsto be undesirable.®

When it is not the accused but an
ordinary witnessinacivil or criminal
case who is the target of remarks,
inflammatory descriptions areto be

party are often disapproved.* When a
plaintiff suggeststo thejury that the
defendant can afford to pay and this
alonejustifiesaverdict against him, the
argument can be stopped by objection.
Conversdly, a corporate or other
plaintiff with resources cannot be
denied recovery on ajust claim on the
ground that “they don’'t need the
money, so why give them an award.”
There are exceptions. Punitive
damage cases often provide an

Continued on page 63
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LEGAL ARTICLE

Whoops!
ou’ve Got Maill

By Robert C. Port

ith aclick of the mouse, your oppo-
nent hasinadvertently e-mailed to you
amemo outlining case strategy, a
summary of the weaknessesin his case,
r other highly sengitiveprivileged and
nfidential information. Or perhapsyou
are the unlucky sender of such information to your opponent.
Asthe sender or recipient of such obvioudy misdirected e-
mail, what areyour professional and ethical obligations?
Both the unintended recipient, aswell as the attorney
responsible for the disclosure, face a number of competing
professional and ethical goalsand obligationsin determin-
ing the course of action that should be taken once it has
been discovered that confidential information inadvertently
has been disclosed. The sender has breached his duty to
preserve and protect his client’s secrets and for doing so,
he may face aprofessional liability claim from hisclient.
The attorney who received the misdirected e-mail now
hasinformation which might be very useful in zealously
representing his client, but which he might not be able to
use because of his professional and ethical obligations.
Although research hasfailed to uncover Georgia cases
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directly addressinginadvertently misdirected e-mail, anumber
of casesand ethics opinionsfrom Georgiaand other jurisdic-
tionshavededt with counsdl’ sresponsbility when mail, faxes,
and other privileged communicationsare misdirected to
opposing counsdl. Theseauthorities provide useful andytica
mode sfor determining appropriate courses of action for the
sender and recipient of inadvertent e-mail disclosures.
Thisarticleinitially considerswhether e-mail isan
appropriate method for transmitting privileged information.
It then examinesthe various professional considerations
and ethical obligations that the sender and the recipient of
an inadvertent e-mail disclosure must evaluatein deter-
mining what course of action to take following the inad-
vertent disclosure. This article also discusses the manner
in which courts and state bar associations have addressed
the question of whether an inadvertent disclosure of
confidential and privileged information constitutesa
waiver of the attorney-client privilege, thus permitting the
disclosed information to be used by therecipient. Finaly,
consideration also is given to the precautions an attorney
should consider taking when using e-mail, and the possible
exposureto malpracticeliability for inadvertent disclosure.
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Should Attorneys Communicate

by E-mail?

Anattorney’sethical and professiona obligations
require special consideration of whether e-mail isan
appropriate method to communicate with clients, co-
counsel, experts and others on matters that are subject to
the attorney-client privilege. Theability to communicate and
send documents and other attachments instantaneously and
with minimal cost has made e-mail an essential part of law
practice, but aswith many new technologies, e-mail isnot
without risk, including potential malpracticerisk. Bothan
attorney’sduty of confidentiality and the attorney-client
privilege require counsel to exercise reasonable care to
avoid disclosure of aclient’s secrets and confidences. Is e-
mail asufficiently secure means of communication to fulfill
these ethical and professional obligations?

Although some of theinitial commentary on theissue
of e-mail security concluded that e-mail was an inappro-
priate means of communication of privileged communica-
tion,* current analysis does not find fault, per se, with an
attorney’s use of e-mail for this purpose.? The American
Bar Association (ABA) specifically concluded inits
Formal Opinion 99-413 that “alawyer may transmit
information relating to the representation of aclient by
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unencrypted e-mail sent over the Internet without violating
the Model Rules of Professional Conduct (1998) because
the mode of transmission affords a reasonabl e expectation
of privacy from atechnological and legal standpoint.”
The ABA concluded that e-mail posed no greater risk of
interception or inadvertent disclosure than other types of
communication, such asmail and telephone, in which the
parties have a reasonabl e expectation of privacy for the
communicationstransmitted.* Thisconclusionisconsis-
tent with numerous state bar association opinions.”

The State Bar of Georgia has not formally addressed the
issue of the use of unencrypted email, but, the Formal
Advisory Opinion Board of the State Bar of Georgia re-
sponded to arequest from its Computer Law Section for the
issuance of an opinion asto “whether unencrypted electronic
mail may be used to communicate with clientsregarding
client matters.” ® The Formal Advisory Opinion Board
declinedtoissueaformal opinion, but stated unofficialyina
September 1999 |etter to the Computer Law Section that “in
view of thecriminal consequencesfor intercepting el ectronic
mail correspondence of others, alawyer would clearly be
justified in concluding that correspondencewith aclient by
electronic mail would be confidential and that the use of such
electronic mail in communicating with aclient would not have
disciplinary consequences.””’
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Overview of Competing Ethical and
Professional Obligations to be
Considered In the Event of an Inadvertent

Disclosure

Both the attorney who accidentally sends a confiden-
tial e-mail to his opponent, aswell asthe receiving attor-
ney, areimmediately faced with competing ethical and
professional obligations. Attorneysarerequired to “main-
tainin confidenceall information gained in the professional
relationship . . . including information the client has
regquested to be held inviolate or disclosure of which would
be embarrassing or would likely be detrimental to the
client.”® Indeed, counsel has a statutory obligation not to
disclose confidential communications.® Thisisthefunda-
mental principleintheclient-lawyer relationship® that
requires an attorney to protect his communications with
his own client. By sending the misdirected e-mail, counsel
has arguably breached this requirement of confidentiality.

Both the sending and receiving attorney must “ zeal -
ously assert” hisclient’sposition.** By misdirecting
confidential e-mail, the sender arguably hasfailed to
zealously protect hisclient’sinterests. In contrast, the
attorney receiving the misdirected e-mail, also having a
duty to zealously assert his client’s position, may now have
access to information that can be used to further his
client’ sinterests. Some authorities argue that in carrying
out the obligation of zeal ous representation of aclient,
counsel should be entitled to take advantage of any error
or mistake by an opponent.”? In a case of inadvertent
disclosure, it isthe disclosing attorney who arguably has
breached his obligation to preserve the confidences and
secrets of his client, and perhaps he ought to suffer the
consequences of doing so.®

The unintended recipient of an email must also
consider prohibitions against conflicts of interest.* If an
attorney is placed in the position of trying to cure his
opponent’s mistake or to protect his opponent’sinadvert-
ent disclosure of privileged communications, then he may
be faced with the possihility of taking action that may be
in direct conflict with the interests of hisclient. Such a
conflict raises additional professional and ethical dilem-
mas, since the attorney’ s response to his opponent’s
inadvertent disclosure may create a conflict with his duty
of loyalty™ to hisclient and possibly require hiswith-
drawal from representation of that client.”® Nevertheless,
if the recipient attempts to use such inadvertently dis-
closed information he may cause the disclosing attorney to
move to exclude the evidence" or to disqualify receiving
counsel,”® which, if successful, may cause harm to the
recipient’sclient.

On the other hand, the unintended e-mail recipient must
insure that he executes his duty of zealous representation
concurrently with those dutiesimposed upon himas“an
officer of thelega system and acitizen having specid
responsibility for the quality of justice.”® Assuch, heis
expected to act in amanner that promotes public confi-
denceintheintegrity and efficiency of thelega system and
the legal profession. Indeed, the Georgia Code of Profes-
sional Responsibility’s Canons of Ethics exhorted attorneys
“to conduct [themselves] so asto reflect credit on the lega
profession and to inspire the confidence, respect, and trust
of ... clientsand of the public; and to strive to avoid not
only professional impropriety but also the appearance of
impropriety.”® The new Georgia Rules of Professional
Conduct, which replaced the Canons of Ethics on January
1, 2001 include similar aspirational directives.

ABA Pronouncements Concerning the
Obligations of a Recipient of An
Inadvertent Disclosure

In 1992, the ABA recognized that advances in tech-
nology had madeit “morelikely that through inadvertence,
privileged or confidential materialswill be produced to
opposing counsel by no more than the push of the wrong
speed dial number on afacsimile machine.”? In Formal
Opinion 92-368, theABA considered such inadvertent
disclosures and opined that “[a] lawyer who receives
materials that on their face appear to be subject to the
attorney-client privilege or otherwise confidential, under
circumstances where it is clear they were not intended for
thereceiving lawyer, should refrain from examining the
materials, notify the sending lawyer and abide the instruc-
tions of the lawyer who sent them.”? More recently, the
ABA Ethics Commission on Evaluation of the Rules of
Professional Conduct (known as“ Ethics 2000 Commis-
sion”) has proposed amodification to Rule 4.4 of the
Model Rules of Professional Conduct in order to address
the obligations of an attorney who has received an
inadvertent disclosure of confidential documents. Pro-
posed Rule 4.4(c) provides that “alawyer who receives a
document and has reason to believe that the document
wasinadvertently sent shall promptly notify the sender,”
but it omitsthe requirement of Formal Opinion 92-368 that
the receiving lawyer abide by theinstructions of the
sender, thus leaving it to the attorney who made the
mistaken disclosure to take whatever protective measures
he deems appropriate.* In its commentary to Proposed
Rule 4.4, the ABA Ethics Commission 2000 further
observed that other questions raised by the disclosure,
such as whether the original documents must be returned
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to the sender, or whether the privilege has been waived by
the disclosure, are questions of law beyond the scope of
the proposed Rule.® The Commission Reporter’s expla-
nation of the proposed changes to the rule further com-
ments that alawyer who voluntarily returns a document
unread “ commits no act of disloyalty by choosingto actin
accordance with professiona courtesy.”®

Court and State Bar Ethics Rulings

The courts and bars of the various states have reached
differing conclusionswhen considering theissue of whether
an inadvertent disclosure should be treated as awaiver of
the attorney-client privilege, thereby permitting the recipient
to make use of theinformation disclosed. Initialy, it appears
that the majority of courtsrequire the receiving lawyer to
notify the sending lawyer
that documents which
appear to be confidential
have been disclosed.”

In considering the
iSsues, some courts
havefollowed ABA
Formal Opinion 92-368,
or reached conclusions
that are consistent with
that Opinion. These
courts generally have
evaluated the mistaken
disclosure under a
subjectiveanalysisto
determine whether
there was an intention
to waive the attorney-
client privilege.® The
United States District
Court for the Southern District of New York observed that
thereisa“twofold rationale” behind thisview.® “First, . .

. the privilege belongs to the client, so an act of the
attorney cannot effect the waiver, . . . [, and] [s]econd, a
‘waiver’ isby definition theintentional relinquishment of a
known right, and the concept of a‘inadvertent waiver’ is
therefore inherently contradictory.”®

Other courts, however, have taken a strict objective
approach in determining whether an inadvertent disclosure
constitutes a waiver. Those courts have held that any
inadvertent disclosure of privileged documentsisawaiver
of the attorney-client privilege, notwithstanding theclient’s
subjectiveintent.® Still other courts, and perhapsthe
majority,? have undertaken abalancing analysis, consid-
ering a number of factors to determine whether the
inadvertent disclosure waives the privilege.® Such factors
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Both the sending and receiving attorney
must “zealously assert” his client’s
position." By misdirecting confidential
e-mail, the sender arguably has failed to
zealously protect his client’s interests.
In contrast, the attorney receiving the
misdirected e-mail...may now have
access to information that can be used to
further his client’s interests.

A

include (1) the reasonableness of the precautions taken to
prevent disclosure; (2) the time taken to rectify the error;
(3) the scope of the discovery; (4) the extent of the
disclosure; and (5) the overriding issue of fairness*
Ethicsopinionsfrom state barsare similarly divided.
The ethics committees of most state bars agree that an
attorney who receivesinadvertently disclosed confidential
information must notify the other lawyer.® However, the
various state bars have conflicting thoughts on the duties
of the receiving attorney thereafter. For example, the
Legal Ethics Committee of the District of Columbia Bar
held that it would not be improper to retain and use
confidential documentsinadvertently sent by opposing
counssl, if it was not facially obviousthat the documents
were confidential, and the recipient had to read the
documents before determining that they were not intended
for him.* Nevertheless,
if the recipient knows of
theinadvertent disclo-
sure before the materi-
as are examined, then
he must return them
unread, and may
commit an ethical
violation if hereadsor
uses them.* The State
Bar of Maine's Profes-
sional Ethics Commis-
sion, on the other hand,
concluded that alawyer
receiving aninadvert-
ently produced confi-
dential document may
use the document and
theinformation con-
tained in it to the extent
permitted by the rules of procedure and evidence.® The
State Bar of Kentucky has stated that although it agreed
withthe view set forth in ABA Formal Opinion 92-368,
and the use of inadvertently disclosed informationis
“discouraged,” nevertheless, an attorney who retains and
uses privileged documentsinadvertently sent to him will
not be disciplined if agood faith argument can be made
that any privileged or protection that would otherwise
would have been obtained has been waived.® However,
the State Bar of Kentucky went on to note that there was
no controlling Kentucky case law on the issue of “inad-
vertent waiver” and cautioned that this concept had been
rejected by courts in some states, and therefore any
argument to retain and use such documents is made at the
risk of having the documents excluded from evidence and
possibly being disqualified from further representationin
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the matter.®© As for the sending attorney, the Ethics
Committee of the State Bar of Illinois specified that the
lawyer who inadvertently sent the material “has aduty to
advise aclient that confidential information wasinadvert-
ently transmitted to and read by opposing counsel.”

Georgia Law

Unfortunately for the Georgia practitioner, neither the
former Code of Professional Responsibility, nor the newly
adopted Georgia Rules of Professional Conduct, directly
addressthe issue of inadvertent disclosure of confidential,
privileged e-mail communications. Additionally, thereare
no formal advisory opinions considering thisissue,” and
research has failed to uncover any Georgia appellate
cases directly on point.

Despite the absence of a state court case or advisory
opinion directly on point respecting e-mail, Georgiacase
law does provide some insight as to how Georgia courts
might address the question of whether an inadvertent
disclosure constitutes awaiver of the attorney-client
privilege. The Georgia Court of Appeals has observed that
“[t]hough the attorney/client privilege hasrarely been
discussed at length by our courts, it is generally accepted
that ‘[t]he privilegein question isfor the protection and
benefit of the client, not of the attorney, so that the client’s
disclosures may not be used against him in controversies
with third persons, and so it is designed to secure the
client’ s confidence in the secrecy of hiscommunication,
and to promote greater freedom of consultation between
clientsand their legal advisers, its object being to secure
freedom in communications between attorney and client in
order that the former may act with full understanding of
the mattersin which heis employed.””* Under Georgia
law, “it isaxiomatic that the privilege belongsto theclient,
not the attorney”;* only the client may waive the privi-
lege.® In Revera v. Sate® the Court of Appeals, relying
on O.C.GA. § 24-9-24* and McKie v. Sate® stated
that “[t]he privileged nature of aconfidential communica-
tionisnot lost or waived even if the attorney should
voluntarily or inadvertently produce atranscript of the
communication.”® In Revera, the court held it error for
the State to use a confidential communication to refresh a
witness' recollection.®

If the rationale of these casesis followed, then
counsel’sinadvertent production of confidential email
should not automatically be deemed awaiver of the
attorney-client privilege. Instead, each case should be
tested onitsindividual factsto determine whether
counsdl’ sdisclosure should beimputed to the client as
either anintentional or carelesswaiver of privilege. In
making such adetermination, presumably, courtswould

undertake the type of balancing test adopted by other
jurisdictions.

Although federal districts courtsin Georgiahave
addressed the issue of whether an inadvertent disclosure
constitutes awaiver of the attorney-client privilege, these
courts have not employed the same approach in arriving at
their decisions. In Briggs & Sratton Corp. v. Concrete
Sales & Services® Judge Owens of the Middle District
of Georgiaadopted the balancing analysis, and stated that
the “case by case approach is the better approach” for
resolving these issues.® Subsequently, in Inre: Polypro-
pylene Carpet Antitrust Litigation* a Northern District
of Georgiacaseinvolving application of the law enforce-
ment investigatory privilege, Judge Murphy employed the
balancing test set forth in Briggs & Sratton, and ordered
the return of abox of Department of Justice investigatory
documentsinadvertently disclosed during the course of
litigation.> Judge Murphy also discussed the issue of
inadvertent waiver of the attorney-client privilegein the
context of amotion to disqualify receiving counsel. In
denying the motion, he cited the unsettled state of the law
in the 11" Circuit with respect to an attorney’s obligations
upon inadvertent receipt of documents that appear to be
privileged and whether such inadvertent disclosure
constitutes awaiver of the attorney-client privilege.® The
Court further held that “a party has a professional obliga-
tion to notify the court and its adversariesif it comesinto
possession of such documents.” %

Judge O’ Kelly of the Northern District of Georgia,
however, used a subjective test to determine that an
inadvertently produced letter from plaintiff to hiscounsel
was “ confidentially made to counsel for the purpose of
securing legal advice and assistance and thereforeis
protected by the attorney-client privilege under Georgia
law.”" In astrongly worded opinion, Judge O’ Kelly also
found under the facts of the case before him that the
improper use of theletter by receiving counsel could
expose that attorney to areferra to the Sate Bar.® In
contrast, Judge Carnes of the Northern District adopted a
strict, objectiverule, finding that the“inadvertent disclo-
sure of privileged documents waivesthe privilege.”®

Considerations for the Practitioner

Although thereisno professional or ethical prohibition,
per se on a Georgia attorney’s use of e-mail for commu-
nicating privileged or confidential informationto aclient,
counsel must nonethelessremain vigilant in protecting
confidential information from inadvertent disclosure. A
number of state bar associations have issued opinions that
suggest that the attorney obtain the client’s consent to use
e-mail for confidential communications, after disclosure of
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possiblerisks.® For certain highly sensitive communica-
tions, encrypted e-mail or other secure transmission may
be appropriate. ASABA Formal Opinion No. 99-413
observed, “when the lawyer reasonably believes that
confidential client information being transmitted isso
highly sensitive that extraordinary measuresto protect the
transmission are warranted, the lawyer should consult the
client as to whether another mode of transmission, such as
special messenger
delivery, iswarranted.
The lawyer then must
follow theclient’s
instructions asto the
mode of transmis-
sion.”®

If an inadvertent
disclosure of e-mail
occurs, one of the
factors considered in
determining whether a
waiver of the privilege
has occurred is the
reasonableness of the
precautions taken by counsel to avoid such errors.®
Although research failed to uncover acasein which
inadvertent disclosure of e-mail was the basis for a
malpractice claim, it isnot difficult to imagine a set of
circumstances in which a client suffers damages due to
counsel’ snegligent transmission of aconfidential e-mail to
the wrong recipient.® Factors such as whether the
client’s consent was obtained to use e-mail; the client’s
disclosure of and counseal’ s understanding of who has
access to the e-mail address to which communications are
sent; the attention given to assuring that e-mail addresses
are accurate; the care given to maintaining accurate e-
mail “addressbooks’; and “distribution lists’,* the
instructions given to staff regarding use of e-mail; any
notices of confidentiality placed on thee-mail,® and the
availability and use of encryption might all be material
considerations in determining whether counsel’s use of e-
mail breached the requisite duty of care to preserving
inviolate aclient’s confidences. Astechnological advances
render e-mail encryption more affordable, effective, and
presumably more widespread, the failure to use such
technology to prevent an inadvertent disclosure of confi-
dential e-mail might more readily found to be negligent.®

Conclusion

Until the State Bar of Georgia, Georgia appellate
courts, or its Georgiafederal district courts specifically
addresstheisissue of inadvertently disclosed e-mail,
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If an inadvertent disclosure of e-mail
occurs, one of the factors considered in
determining whether a waiver of the
privilege has occurred is the
reasonableness of the precautions taken
by counsel to avoid such errors.°?

A

counsel receiving such e-mail must proceed thoughtfully
and with caution. At aminimum, the receiving attorney
should promptly notify opposing counsel that he has
received the materials. Such notificationisparticularly
important if the recipient intends to use such information
during discovery or at trial, in order to avoid further
discovery disputes or charges of sandbagging. A recipient
who desires to use the information must also consider the
risksof disqualification
or other pre-tria
motionsthat may be
filed in an attempt to
minimizethe damage
done by the disclosure.
Infashioning their
arguments for and
against adetermination
that the attorney-client
privilege hasbeen
waived by the disclo-
sure, both receiving and
sending counsel should
consider thevarious
circumstances related to the disclosure, including the
precautions, if any, taken by the opponent to avoid disclo-
sure; the extent of the disclosure; the type of information
disclosed; and the measures taken by the opponent to try
to rectify the disclosure. Finally, throughout the process of
determining the effect of an inadvertent disclosure,
counsel always must proceed in afashion that zealously
represents their respective client’ sinterests, while remain-
ing mindful of their professional and ethical obligationsto
the court and the public.

Robert C. Portisa partner with Hassett Cohen Goldstein

m & Port, LLR, Atlanta, Georgia, where he practices com-

. mercial litigation. He is a member of the Board of Di-
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1. See S.C. Bar EthicsAdvisory Comm., Ethics Advisory Op.
94-27 (1995). That Committee, citing the fact that the very
nature of on-line services made it possible for system op-
erators to access communications transmitted through
them, stated that unless there is certainty that the electron-
ic attorney-client communications will remain confidential,
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communication with a client via on-line electronic media
may violate South Carolina ethics rules, absent an express
waiver by the client. This opinion was subsequently over-
ruled by S.C. Bar Ethics Advisory Comm. Ethics Advisory
Op. 97-08 (1997) in which the Committee stated the use of
e-mail to communicate client confidences does not violate
South Carolina ethics rules since an attorney has a reason-
able expectation of privacy in the e-mail transmission sys-
tem. See also, lowa Sup. Ct. Bd. of Prof’l Ethics & Con-
duct, Formal Op. 96-01(1996)(advising attorneys that sen-
sitive material should not be transmitted by e-mail [wheth-
er through the Internet, a non-secure intranet or other
types of proprietary networks] without client consent, en-
cryption, or an equivalent security system), amended by
lowa Sup. Ct. Bd. of Prof’l Ethics & Conduct, Formal Op.
97-01 (1997)(deleting Board determination of minimally
proper e-mail security, but retaining client consent require-
ment); N.C. State Bar Ethics Comm., Final Op. RPC-215
(1995)(advising attorneys to use the mode of communica-
tion that best maintains confidential information and cau-
tioning them against the use of e-mail without appropriate
disclosure and precautions).

See generally Joan C. Rogers, Ethical & Malpractice
Concerns Cloud Email On-Line Advice, ABA/BNA Law-
YERS' M ANUAL ON ProressioNAL CoNbucT CURRENT REPORTS,
March 6, 1996 <http://www.bna.com/prodhome/bus/
mopc_adnew?2.html>.

ABA Comm. on Ethics & Prof’l Responsibility, Formal Op.
99-413 (1999)(discussing the protection of confidentiality
of unencrypted e-mail).

Id. The ABA's Committee on Ethics & Professional Re-
sponsibility cited two main factors in support of its con-
clusion that e-mail users have a legitimate expectation of
privacy in their eemail communications. First, the Electron-
ic Communications Privacy Act of 1986 (“ECPA"), 18
U.S.C.A.882510-2522,2701-2710, 3117, & 3121 -3126
(West 2000), prohibits the unauthorized interception, dis-
closure, and use of the contents of electronic and wire
communications. Unauthorized disclosure of e-mail by an
“Internet Service Provider” (ISP) is aso afelony. 18
U.S.C.A. § 2702 (West 2000). Additionally, the ABA point-
ed to the “practical constraints’ on the ability of third par-
ties and ISPs to intercept a particular message from the
tens of millions of messages passing through the Internet.
Cf. O.C.GA. § 16-11-62 (4)(unlawful for “[a]ny person in-
tentionally and secretly to intercept by the use of any de-
vice, instrument, or apparatus the contents of a message
sent by telephone, telegraph, letter, or by any other means
of private communication”). Presumably this prohibition
would apply to the intentional interception of e-mail.

See, eg., Alaska Bar Ass'n Ethics Comm., Ethics Op. 98-2
(1998); D.C. Bar Legal Ethics Comm., Ethics Op. 281 (1998);
Ky. Bar Ass'n Comm. on Ethics, Advisory Op. E-403
(1998); N.Y. State Bar Ass'n Comm. on Prof’| Ethics, Ethics
Op. 709 (1998); Ill. State Bar Ass'n, Advisory Op. on Prof’|
Conduct 96-10 (1997); N.D. State Bar Ass' n Ethics Comm.,
Op. 97-09 (1997); S.C. Bar Ethics Advisory Comm., Ethics
Advisory Op. 97-08 (1997); Bd. of Professional Responsi-
bility of the Sup. Ct. of Tenn., Advisory Ethics Op. 98-A-
650(a) (1998)(overruling Advisory Ethics Op. 98-A-650
[1996] which prohibited the use of e-mail to transmit client
confidences and secrets unless client consent was ob-
tained or encryption or non-internet service provider was
used); Vt. Bar Ass'n Comm. on Prof’| Responsibility, Advi-

16.

17.

23
24,

sory Ethics Op. 97-5 (1997).

NetEthics Comm. Report, CompuTER LAwW SECTION NEWSLET-
TER, (Sate Bar of Georgia, Computer Law Section), (Oct.,
Nov., Dec. 1999), at 22.

Id. at 28. As a result of this determination, the Board con-
cluded “that [the] request did not present issues that merit
the drafting of a formal advisory opinion.” Id. The chair-
man of the Computer Law Section further advised that to
provide additional guidance in this area, efforts would be
made to draft a Comment to the Disciplinary Rules on this
issue. Id.

Ga. RuLEs oF ProF'L ConpbucTt Rule. 1.6 (2001). The maxi-
mum penalty for a violation of this Rule is disbarment. Id.
0O.C.GA. 8§ 24-9-24 (2000) provides as follows: “Communi-
cations to any attorney or to his employee to be transmit-
ted to the attorney pending his employment or in anticipa-
tion thereof shall never be heard by the court. The attor-
ney shall not disclose the advice or counsel he may give
to his client, nor produce or deliver up title deeds or other
papers, except evidences of debt left in his possession by
his client. This Code section shall not exclude the attorney
as a witness to any facts which may transpire in connec-
tion with his employment.”

Ga. RuLesorF ProF'L ConpbucT Rule. 1.6 cmt. 4 (2001).

Ga. RuLEs oF ProF L Conbuct Preamble 12 (2001).

See, e.g., Monroe Freedman, The Errant Fax, LEcAL TIMES,
Jan. 23, 1995, at 26, 45.

Id.at 45.

See generally GA. RuLEs oF ProrF’ L ConbucT Rule. 1.7
(2001).

Id. at cmt. 4 (“Loyalty to aclient is aso impaired when a
lawyer cannot consider, recommend or carry out an appro-
priate course of action to the client because of the lawyer's
other competing responsibilities or interests.”)

See GA. RuLEs oF ProF'L ConpucTt Rule. 1.16(a)(1) (2001)
(concerning declining or terminating representation of a
client).

See, e.g., Lazar v. Mauney, 192 FR.D. 324 (N.D. Ga.
2000)(party making the inadvertent disclosure moved for a
protective order).

See, e.g., Abamar Hous. & Dev., Inc., v. Lisa Daly Lady
Decor, Inc, 724 So. 2d 572 (Fla. Dist. Ct. App. 1998). Al-
though the court held that its ruling was “not to be con-
strued as creating an automatic disqualification rule for
inadvertent disclosure,” id. at 574 n.2, it nonetheless stat-
ed that “[t]he receipt of privileged documents is grounds
for disqualification of the attorney receiving the docu-
ments based on the unfair tactical advantage such disclo-
sure provides.” Id. at 573.

Ga. CopE oF ProF'L ConbucT Preamble 1 1 (2001).

Ga. CopEe oF ProF’L ResponsiBiLITY EC 9-6. (2000)(super-
ceded by the Georgia Rules of Prof’| Conduct effective
Jan. 1, 2001).

. “A lawyer should demonstrate respect for the law, the legal

system and for those who serve it, including judges, other
lawyers, and public officials.” Ga. RuLes oF Pror’ L CoN-
pucT Preamble 14 (2001).

ABA Comm. on Ethics & Prof’l Responsibility, Formal Op.
92-368 (1992)(discussing inadvertent disclosure of confi-
dentia materials).

Id.

ABA Ethics Comm’n 2000, Proposed R. 4.4 (1999)(public

continued on page 68
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LEGAL ARTICLE

eorgla’
Constitutional Scheme
for State Appellate
Jurisdiction

By Simon J. Weinstein

Editor’s Note: For a paper on the Appellate Courts presented to the Bar in 1885 by John T. Clarke, see page 31

he Georgia Constitution establishesthe
respectivejurisdiction of the Georgia Sup-
reme Court and Georgia Court of Appeals.
The Supreme Court is given exclusive
appellatejurisdictioninthefollowing cases:

1. All casesinvolvingthe construction of atreaty
or of the Congtitution of the State of Georgia or
of the United States and all cases in which the
congtitutionality of alaw, ordinance, or constitu-
tional provision hasbeen drawnin question; and

2. All cases of election contest.*

24 GEORGIA

B

A

Unless otherwise provided by law, the Supreme Court
isvested with general appellatejurisdictioninall equity
and habeas corpus cases; in cases involving title to land,
wills, extraordinary remedies, divorceand alimony; andin
cases in which a death sentence was or could be imposed,
aswell as all cases certified to it by the Court of Ap-
peals.? The Supreme Court also has constitutional jurisdic-
tion to answer any question of law from any state or
federal appellate court.® The Court of Appeals exercises
appellatejurisdiction in al cases not reserved to the
Supreme Court or conferred on other courts of law.* This
article reviews Georgia Supreme Court decisions inter-
preting thesejurisdictional provisions.
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Cases Over Which Georgia Supreme
Court Has Exclusive Jurisdiction

Constitutional questions

Prior to enactment of the Georgia Constitution of 1983, the
Supreme Court was given
juridictioninal cases
involving thecongtruction of
the gtate or federd condtitu-
tionsor of tregties, and “inall
casesin which the contitu-
tionality of any law of the
State of Georgiaor of the
United States” was drawn in
question.® Therefore, cases
involving thecongtitutiondity of
alaw of another sate were not
withinthe Supreme Court’s
jurisdiction® nor were cases
involving thecondtitutiondity of
alocal ordinance.’

Under the Georgia
Constitution of 1983, aconsti-
tutiona questioniswithinthe
jurisdiction of the Supreme
Courtif itinvolves construction
of afederal or state constitu-
tional provision or treaty aswell
asal casesin which the consti-
tutionality of alaw, ordinance, or
congtitutiona provision hasbeen
drawn into question. Asaresult,
challengesto the constitutionality of
local ordinances are now within the Supreme Court’s
jurisdiction,® aswell asissues of constitutionality involving
alaw of another state. State laws are, however, limited to
legislative enactments and do not encompassjudicial
decisions.’

Numerous circumstances bar adjudication of a
constitutional issue on procedural grounds. To be pre-
served for appellate review, the constitutional issue must
have been raised (in the pleadings, by objection to evi-
dence, or in some other appropriate way pending the trial)
and ruled upon by thetrial court™ . The constitutionality of
alaw cannot be drawn into question for thefirst timein a
motion for new trial.™* The party challenging the constitu-
tionality of a statute must clearly specify the statute and
the provision of the constitution alleged to have been
violated, and must show wherein the statute viol ates the
constitutional provision.”? To have standing, the party

making the constitutional challenge must show that the
alleged unconstitutional featureinjureshim and deprives
him of a constitutional right which he possesses.® Never-
theless, the Supreme Court will exercisejurisdiction over
an appeal whenever aquestion asto the constitutionality
of astatute is properly presented, even if the Court
determinesthat adecision upon the constitutional
guestion is unnecessary to the resolution of the
case.™
Asto matters of substance, the Supreme
Court hasjurisdictionif the congtitutional
question presented in the appeal involves
construction of some constitutional provi-
sion that isdoubtful either under itsown
terms or under the Court’s own
decisions or those of the Supreme
Court of the United States™ In
contrast, the Court of Appeals
hasjurisdictionto decide
questions of law that
involvetheapplication, in
ageneral sense, of
unquestioned and unam-
biguousprovisionsof the
Congtitutionto agiven set
of facts.® The Court of
Appealsthushasjurisdiction
if thelaw previoudly has
been held constitutional
against the same attack being
made in the case before it.”
For these reasons, the Su-
preme Court’s transfer of a case
involving acongtitutiond issueto
the Court of Appeals does not constitute a determination
that the issue lacks merit.®

Election contests

Article 13 of the Georgia Election Code™ defines
procedures governing el ection contests. Thefollowing
primaries and elections are subject to contest under this
Statute:

(2) the nomination of any personwhoisdeclared nomi-
nated at aprimary asacandidatefor any federa, state,
county, or municipal office; (2) theelection of any per-
sonwho isdeclared elected to any such office (except
when otherwise prescribed by thefederal Constitution
or the Constitution of Georgia); (3) thedigibility of any
person declared eligible to seek any such nomination
or office in a run-off primary or election; or (4) the
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approva or disapproval of any question submitted to
electors at an election.®

The Election Code recognizes the need to expedite an
election contest on appeal, and appealsinvolving primary
election contests are dismissed as moot if the general
election has already taken place.®

Cases In Which Supreme Court

Exercises Jurisdiction Unless
Otherwise Provided By Law

Cases Involving Title to Land

Prior to enactment of the Georgia Constitution of
1983, the Supreme Court enjoyed jurisdiction over all
cases “respecting title to land.”#? Correspondingly, thereis
avenue provision of the Georgia Constitution requiring
such cases to be tried in the county where the land lies.?
Royston v. Roystor®* was a suit by an administratrix to
obtain a decree for the sale of real property. One of the
defendants asserted that the testator did not have any title
or interest in the property. The Supreme Court found the
venue provision of the Georgia Constitution inapplicable,
holding “whileit istrue to some extent, that thetitleis
involved; still itisincidental only to the main controversy,
and the Constitution manifestly refers to cases brought for
the purpose of trying the title.”* The Court thus estab-
lished aguidelinethat “respecting title” meant havingtitle
to land as the central and critical issue.

In Elkins v. Merritt,® the Court held that the jurisdic-
tional provision of the Georgia Constitution should be
construed in the same manner as was the venue provision
in Royston. Elkins was a statutory processioning pro-
ceeding, the object of whichisto mark anew existing land
lines. In such cases, the question of titleis not tried.
Elkinsthus held that the Court did not have jurisdiction, as
the issue of title was not central to the case. Elkins
identified actionsinvolving cancellation of deeds, specific
performance of contracts for the sale of land, and injunc-
tions against trespasses on realty as examples of other
casesinwhich titleisnot directly inissue but, at most,
only incidentally involved. In contrast, astatutory partition
action that can bestow title on both parties and divest both
parties of title is a case respecting title to land.””

In the 1951 case of Bond v. Ray,”? the Supreme
Court engrafted alimitation onto itsjurisdiction over cases
respecting title to land absent from the constitutional text
by specifying the status of the parties. In Bond, the Court
held that, as used in the Constitution, “ cases respecting
titleto land” “refer to and mean actions at law, such as
gjectment and statutory substitutes, in which the plaintiff
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asserts a presently enforceable legal title against the
possession of the defendant for the purpose of recovering
the land.” Bond was a declaratory judgment action by a
person in possession of real estate against one of the
grantors of the deed under which the plaintiff held posses-
sion. The defendant claimed that the plaintiff did not have
title to the property because the defendant was insane
when the deed was executed. Although the case was
brought for the purpose of trying title, the Court held that it
did not have jurisdiction of the appeal because the defen-
dant was not in possession of the realty.

The Georgia Constitution of 1983 gave the Supreme
Court jurisdiction over cases“involving” titleto land rather
than “respecting” title to land. As the Court of Appeals
has stated, “ It would not seem that the word changes
reflect an intention to change meaning.”®

All Equity Cases

Theoverwhelming magjority of courtsinthiscountry,
including the Georgia Supreme Court, classify acase as
legal or equitable for trial purposes based on whether there
isasserted aclaim for legal or equitablerelief.® If claims
for both legal and equitable relief are present,® the pro-
ceeding isgenerally characterized as sounding in both law
and equity.® Historically, the Georgia Supreme Court has
held that if acase contained a prayer for equitable relief,
and such relief was either granted or denied, the case was
inequity for appellatejurisdictiona purposesunlessall
issuesrelating to equitablerelief had been eliminated at the
trial level and the appeal presented questionsfor decision
relating only to the grant of legal relief. =

Classification of declaratory judgment actions proved
problematic. Although such proceedings are considered
equitablein anumber of jurisdictions,* the Supreme
Court in Felton v. Chandler® characterized actions for
declaratory judgment as legal because they are authorized
by statute. The Felton court recognized that equitable
(e.g., permanent injunctive) relief may berequestedin a
declaratory judgment action.® According to Felton, a
declaratory judgment action is an equity case if thereisa
prayer for equitable relief.¥

Contrary to Feltonand its progeny, the Court in
Savannah TV Cable Co. v. City of Savannah® and
Baranan v. Georgia. Sate Board. of Nursing Home
Administrators® held that the grant of injunctive relief
“ancillary to” issuance of adeclaratory judgment does not
vest jurisdiction of the appeal in the Court. In Baranan,
plaintiffs sought to have certain administrative regul ations
declared unconstitutional and their enforcement enjoined.
The Court transferred the appeal to the Court of Appeals
on that the ground “that the injunction issueis one of mere
form and that the substantive question on appeal isalegal
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guestion over which the Court of Appeals has appellate
jurisdiction”® Perhaps because Baranan articulated an
entirely new test for determining appellatejurisdiction over
equity caseswithout explanation or analysis, the Court
continued to render decisionsin certain declaratory
judgment actionsin which the grant or denial of perma-
nent injunctiverelief hinged solely on the resol ution of
issues of law in declaratory judgment actions.*

But in Beauchamp v. Knight,” the seeds planted in
Baranan found
fruition, and the Court
purported to establish
someclarity.
Beauchamp, by way
of dicta, articulated
the following set of
three guidelinesfor
determining appellate
jurisdictionin equity
cases.

[1] Whether an ac-
tionisan equity case
for the purpose of
determining jurisdic-
tion on appeal depends upon the issue raised on ap-
peal, not upon how the case is styled nor upon the
kindsof relief which may be sought by the complaint.
[2] That is, “equity cases’ are those in which a sub-
stantive issue on appeal involvesthe legality or pro-
priety of equitablerdief sought inthe superior court -
whether that relief was granted or denied. [3] Cases
inwhichthegrant or denia of suchrelief wasmerely
ancillary to underlying issues of law, or would have
been a matter of routine once the underlying issues
of law were resolved, are not ‘equity cases.’®

On their face, Beauchamp's first two guidelines
effect no real change in the law. But the third guideline, in
line with Baranan, bases the determination of appellate
equity jurisdiction on whether theissue or issuesunderly-
ing the decision to grant or deny equitablerelief involve
application of general rules of law or principles established
by courts of equity. That this was the intended effect of
Beauchamp is illustrated by later cases such as Pittman
v. Harbin Clinic Professional Ass'n* and Lee v. Green
Land Co.® In Pittman, the superior court entered orders
granting and denying injunctiverelief based on its determi-
nation that certain restrictive covenantsin employment
contracts imposed reasonabl e restraints on trade whereas
others did not. The Pittman court concluded that the case
involved the legal issue of contract construction, and that

The Georgia Constitution of 1983 gave the
Supreme Court jurisdiction over cases
“Involving” title to land rather than
“respecting” title to land. As the Court of
Appeals has stated, “It would not seem
that the word changes reflect an
Intention to change meaning.”

appellate jurisdiction was not with the Supreme Court. In
Leg the superior court denied specific performance of a
document purporting be to a contract for the purchase of
land, ruling that the document did not create abinding
contractual agreement. This also was alegal issue.

The decisions in Baranan and Beauchamp create a
mechanism that limitsthe Supreme Court’s equity jurisdic-
tioninaway that isdifficult to reconcile with underlying
principlesof equity jurisprudence. Inthisregard, thefirst
maxim of equity isthe
rulethat equity follows
thelaw.® Equally
fundamental isthe
maxim that equity
takesjurisdiction of a
case where the law
provides an inadequate
remedy.” Thus, the
defining characteristic
of an equity caseisthe
remedy sought or
granted and not the
underlying basisfor the
grant or denial of
equitablerelief. The
GeorgiaConstitution givesthe Supreme Court jurisdiction
over “equity cases.” There appears ho assignment to the
Court of Appeals of those cases in which the grant or
denial of equitablerelief turnson the application of rules
of law.

Following Beauchamp, innumerabl e appeal s docketed
in the Supreme Court as equity cases have been trans-
ferred to the Court of Appeals. Redfearn v. Huntcliff
Homes Ass' n.® was, however, an appeal that seemingly
constituted an equity case within the meaning of the
guidelines promulgated in Beauchamp. In Redfearn, the
trial court granted a homeowners' association’ s request
for amandatory injunction to force homeownersto raze a
retaining wall constructed in violation of the subdivision's
restrictive covenants and an agreement of the parties, and
the homeowners claimed both at the trial level and on
appeal that the equitable defense of laches barred the
grant of equitable relief. Consequently, Redfearn was a
caseinwhich thelegality or propriety of equitablerelief
was a substantive issue on appeal (the question being
whether plaintiff’slaches barred the grant of injunctive
relief), and the grant of equitable relief was not merely
ancillary to underlying issuesof law (the principle of
laches being the subject of one of equity’s maxims).®

Nonethel ess, amajority of the Supreme Court, over a
vigorous dissent, held that the case was not in equity. The
Court based its decision essentially on two grounds. First,
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the majority reasoned that because Beauchamp states that
whether an action is an equity case on appeal does not
depend upon thekinds of relief sought inthe complaint,
defenses asserted in the answer cannot be used as a basis
for determining appellatejurisdiction either® Second, the
Court concluded that thereisno longer anything particularly
equitable about the defense of laches, because it is now
appliedinlegal actions.® It would seem, however, that a
principlewhich originated in equity retainsits character as
an equitable principle, asdistinguished from arule of law, so
long asit continuesto be applied in equitable actions. And
the Supreme Court’s refusal to predicate appellate equity
jurisdiction on an equitable defense, when thetrial court’s
rejection of such defense and resultant grant of equitable
relief are challenged on
appedl, congtitutes a
conceptua renunciation
of Beauchamp.

However, the
Supreme Court has
continued to exercise
equity jurisdiction over
cases such as Goode v.
Mountain Lake Inves-
tors,® Electronic Data
Systems Corp. V.
Heinemann,® and Glynn County v. Waters.* The
Supreme Court in Goode began its opinion by announcing
that the case before it was an equity case without making
any further comment.® In Electronic Data Systems and
Waters, the Court concluded that it had jurisdiction
because the grant or denial of injunctive relief was not
merely ancillary to an underlying legal issue.® This
conclusionis, however, debatable.

In Electronic Data Systems the plaintiff sued its
former employees for misappropriating trade secrets by
selling computer software programs developed by the
plaintiff with the assistance of the defendants while they
wereinthe plaintiff’semploy. Although thejury found that
the defendants had misappropriated the trade secrets, it also
determined that they had not been unjustly enriched. The
trial court declined to enter aninjunction prohibiting the
defendants from selling the programs but required them to
pay the plaintiff atemporary royalty. The questionson
appeal were whether aprohibitive injunction was required
by thejury’ sfinding on the misappropriation of trade secrets
issue and by the Georgia Trade Secrets Act.>’

In Waters, a county employee sued the county for
wrongful discharge by the county commission, claiming
that a county ordinance vested the exclusive authority for
terminating hisemployment in the county administrator.
Thetrial court agreed with the plaintiff and granted an
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...the Georgia Child Custody Intrastate
Jurisdiction Act, which states that “[t]he
use of a complaint in the nature of
habeas corpus seeking a change of child
custody is hereby prohibited.”

A

injunction requiring the county to reinstatethe plaintiff ina
comparable position. On appeal, the questions were
whether the trial court correctly had interpreted the
county ordinance and whether the availability of awrit of
certiorari barred the grant of injunctiverelief.

In Goode, the plaintiffs owned property located
downhill from atract purchased by the defendant. By
developing itstract, the defendant increased the flow of
surface water and sediments onto the plaintiffs’ property.
Thetrial court issued apermanent injunction which
required the defendant to eliminate the sediment dis-
charge, but only reduce the water flow. The questions on
appeal were whether, as a matter of law, the trial court
had to require the defendant to bring the water flow back
to pre-devel opment
levels and whether the
trial court erredin
finding that there were
no reasonable means
that could be taken to
further limit the flow of
the surface water. It
seems that these three
cases differ from others
which the Supreme Court
has transferred to the
Court of Appealsin the following respects. Goode and
Electronic Data Systemseach presented a question of
whether, under the facts of the case, the tria court abused its
discretion in fashioning the equitable remedy. Waters pre-
sented a question of whether the availability of alegal
remedy barred the grant of equitablerdief. Given the
analytical inconsistencies and uncertaintiesin Beauchamp
and its progeny, the circumstances under which the
Supreme Court will accept jurisdiction of appeal s as equity
cases remain unpredictable

All Cases Involving Wills

Prior to 1983, the Georgia Constitution conferred upon
the Supreme Court jurisdiction over “all caseswhich
involvethevalidity of, or the construction of wills."® The
1983 Constitution givesjurisdiction to the Supreme Court
“inall casesinvolving wills.”® Inthe 1991 case Inre
Estate of Lott,® the Supreme Court held that the new
language did not broaden itsjurisdiction and that “all cases
involving wills” meansthose casesin which thewill’s
validity or meaningisin question.

Consequently, where the testator bequeathed part of his
edtateto his children and others, and the question in the case
was whether Hammonds was entitled to a deceased child's
share by virtue of adoption, jurisdiction of the appea wasin
the Court of Appeds.® The underlying issue was not
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interpretation of thewill, but anissue of thevalidity of
adoption. Similarly, in Sheridan v. Sheridan,%? the question
of the case was whether Boyd Everett Scheridan aso known
as Boyd Everett Merrifield, or Boyd E. Scherden aso known
as Boyd E. Scheridan, was the “Boyd E. Scheridan” named
as executor and sole beneficiary of testator'swill. The Court
held that thisissue of identity did not concernthevalidity or
construction of thewill.

Reece v. McCrary® began aline of casesin which
the Court held that this provision of the Georgia Constitu-
tion confersjurisdiction on the Court only if the purpose of
the proceeding isto obtain aconstruction of awill, and not
wherethe construction of awill isinvolved only incident to
some other proceeding.* Thisrule was last applied by the
Supreme Court in its 1979 decision in Bell v. Grant.®

All Habeas Corpus Cases

Habeas corpus proceedings are governed by Chapter
14 of Title 9 of the Georgia Code. Chapter 14 consists of
Article 1 (containing the general habeas corpus provi-
sions)® and Article 2 (establishing habeas corpus proce-
dures for persons under sentence of a state court of
record).®’

Article 1® setsforth three classes of persons who
may seek the writ of habeas corpus to inquireinto the
legality of their restraint: (a) any person restrained of his
liberty under any pretext whatsoever; (b) an applicant
alleging that another personin whom heisinterestedis
kept illegally from the custody of the applicant; and (c)
any person restrained of hisliberty as aresult of a sen-
tence imposed by any state court of record. In Georgia,
habeas corpus has been used primarily by prisoners
challenging thelegality of their convictionsand by parents
embroiledin child custody disputes.

In 1978, however, the General Assembly enacted the
Georgia Child Custody Intrastate JurisdictionAct,® which
states that “[t]he use of a complaint in the nature of
habeas corpus seeking a change of child custody is hereby
prohibited.”® Consequently, in Munday v. Munday™ the
Supreme Court held that it no longer hasjurisdiction over
appealsinvolving post-divorce child custody modification
actions. In Ashburn v. Baker,” the Court extended
Munday by eschewing jurisdiction over actionsto hold a
party in contempt of the child-custody provisionsof a
divorce decree. Outside the context of proceedings
seeking child custody modifications, the Supreme Court
continuesto exercise jurisdiction over habeas corpus
actionsinvolving child custody, aswhere amother brought
suit alleging that her child wasbeingillegally detained by a
party who claimed the right to custody asthe child’'s
adoptive parent,” and where a non-custodial parent
refused to return the child following visitation.”

On the one hand, if the habeas proceeding involves a
person under sentence of a state court of record and the
final order of the superior court is adverse to the peti-
tioner, the petitioner must file awritten application for a
certificate of probable cause to appeal with the Supreme
Court.” If, on the other hand, thetrial court findsin favor
of the petitioner, the respondent may appeal without
obtaining a certificate of probable cause.®

Even if the petitioner is not incarcerated, the writ may
be used if there are other, significant restraints on the
petitioner’s liberty such as revocation of adriver’s
license.”” Moreover, if venueis proper, the courts will
treat a petition as one for habeas corpusif it seeks relief
cognizable in habeas corpus proceedings even thoughitis
not styled as a habeas petition.”

Cases Involving Extraordinary Remedies

Thisprovision “refersonly to such extraordinary legal
remedies as mandamus, prohibition, quo warranto, and the
like.”™ A declaratory judgment is not an extraordinary
remedy.® A proceeding to hold one in contempt for
violation of an extraordinary remedy is so connected with
the remedy that it is treated as a case involving an ex-
traordinary remedy.®

Divorce and Alimony Cases

A divorce case is an action in which one spouse seeks
to effect alegal separation from the other through a court
judgment.® Therefore, where the maintainability of a
wrongful death action turned on the validity of adivorce
decree, it was held not to be a divorce case®

An aimony case isone in which one spouse seeks a
temporary or permanent allowance out of the estate of the
other spouse, made for the support of the former when
living separately from the latter® Because alimony
relates to an allowance by a judgment or decree of court,
asuit by one spouse against another based solely upon a
private support agreement is not an alimony case.® If the
private agreement is incorporated into a divorce decree,
however, an action to hold a party in contempt for non-
complianceisadivorce and alimony case.® A proceeding
for modification of an alimony judgment isalso an aimony
case under the Georgia Constitution® But a suit to
domesticate an alimony decree of asister stateissimply a
suit on aforeign judgment,® and an action to enforce the
decree is a suit on a debt of record® In contrast, an
application for contempt to enforce either alimony or non-
alimony provisions of aGeorgiadivorce decreeisancillary
to, and anincident of, the divorce action, and jurisdiction to
hear an appea of this nature is in the Supreme Court®

Although alimony includes child support,™ achild-
support enforcement action initiated under the Uniform
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Reciprocal Enforcement of Support Act (URESA)® is
not a“divorce and alimony” case.® URESA was used to
enforce child support awards where the obligor and
obligeeresided in different states or in different counties
in this state.* In 1997, the General Assembly passed the
Uniform Interstate Family Support Act (UIFSA)® to
replace URESA.®* UIFSA has not yet been construed.

Cases Certified to Supreme Court by Court of
Appeals

Because thisjurisdictional grant is patterned after
federal proceduresfor certifying questions from lower
federal courts to the United States Supreme Court, the
Georgia Supreme Court has applied and followed the
practice of the United States Supreme Court in consider-
ing certified questions by the Court of Appeals.”

The certified question must involve an issue which has
been preserved for appellate review,® and the answer to
the question must be necessary to resolution of the
appeal ® The Supreme Court

will not answer a question of objectionable general-
ity, or such as contains a number of contingencies
dependent upon evidence. A question is improper
which is so broad and indefinite as to admit of one
answer under one set of circumstances, and adiffer-
ent answer under another. Each question certified
must be adirect question or proposition of law clearly
stated, sothat it could be definitely answered without
regard to other issues of law or of fact in the case!®

“A question must not contain inferences drawn either
from the pleadings or from the evidence.” *** Applying
these rules, the Supreme Court in Willis v. Georgia Power
Co.1%? declined to answer a question turning on a variety of

evidentiary contingencies: would thejury be authorized to
find the defendant negligent where the evidence was
insufficient to authorize afinding that the defendant was
guilty of thenegligence alleged in the petition but did not
demand afinding that the defendant exercised the requisite
degree of care? In contrast, in Smith v. Sate* the
question of whether atimely filed appeal from ajudgment
of conviction isa prescribed meansto challenge aguilty
plea, was certified and answered.

Cases in Which a Sentence of Death
Was or Could be Imposed

Prior to enactment of the Georgia Constitution of
1983, the Georgia Supreme Court had jurisdiction “in all
cases of conviction of a capital felony.”*** In Caesar v.
State ' the Court held that, as used in this context, the
term “capital felony” was merely descriptive of the class
of felonies to which the death penalty could be given as
punishment, as distinguished from that class of feloniesin
which under no circumstances a sentence of death could
ever be imposed. Consequently, the Court exercised
jurisdiction over all casesin which there had been a
conviction of murder, rape, armed robbery, and kidnapping
with bodily injury.®

After the United States Supreme Court in Gregg v
Georgia 1% sustained the constitutionality of Georgia's
statutory death penalty procedurein cases of murder, it held
in Coker v. Georgia ' that the federal Condtitution
forbidsimposition of the death penalty in acaseinvolving
the rape of an adult woman who was not killed. In Collins
v. Sate,'® the Georgia Supreme Court later interpreted the
United States Supreme Court decision in Eberheart v.
Georgia *® as meaning that imposition of the death penalty
for kidnapping and armed robbery isunconstitutional where
thevictim survives. Consequently, Collins held that under
Georgiastatutory law convictions of
rape, kidnapping, and armed robbery are

no longer convictionsof capital felonies
for appellatejurisdictional purposesand
that jurisdiction of these appealsliesin
the Court of Appeds.™

The Georgia Constitution of 1983
gives the Georgia Supreme Court
jurisdictioninthefollowing “ classes of
cases. ... [dll casesinwhich a
sentence of death was imposed or
could be imposed.” Under the current
statutory law of Georgia, the death
penalty may be imposed for treason,
aircraft hijacking, and for those murder

Continued on page 66
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Georgia sAppdlate Courts, Circal885

Editor’s Note: The following
paper was read before the
Georgia Bar Association on
August 5, 1885 by the author.

By John T. Clarke

IN CIVIL CASES, THE

primary and direct object of judicia
proceedingsisto dispensejusticein
disputes. Their secondary, but equally
important service, isto prevent
violenceand disorder, by inducing
disputantsto submit their controver-
siesto legal and peaceable methods
of determination. Criminal Courtsare
for the punishment and consequent
prevention of crime. Through such
influences, ispromoted the protection
of public and privaterights; and men
are persuaded to respect and love
the Government.

In advancement of each and dll
of these objects, Courts are valuable
instructors and guides of the people.
The citizensnot only experience
judicia proceedings, but witnessthe
action and hear the opinions of the
Court, upon the cases of others.
Thusthey learn the law. They are
taught how to regulate their mutual
intercourse according to established
rules of right. They are shown what
claimsthey may lawfully make, and
how to maintain them. They are
instructed in their duties, and shown
thepolicy and necessity of faithfully
discharging them. Crimesare pointed
out and condemned, and the people
are warned to avoid them. The
superiority of judicid procedurefor
ascertaining disputed facts, and for
bringing into exercisedisnterested,
impartial, deliberate and enlightened
judgment, according tothefixed
standard of prescribed laws, com-

mends itself to men; and persuades
and constrains them to suppresstheir
passions, to curb their violenceand
treachery, and toinvoke upon their
controversies the voice of the
Courts.

For al these designsof judicia
proceedings, they should be well
shaped and wisely conducted, that
asingletrial may not fail to reach a
just result, and that the loser may
not seem to be too hastily con-
demned.

Second hearing are commonly
allowed. Such reviews take various
forms. Rehearings before the same
forum or before another; new trials
de novo, and reviews of the record
only, arein use.

No human right, perhaps, is
more universally and highly prized,
than theright to be fully and fairly
heard. No matter what the law, or
thejudgment is, thelosing party
always feelswronged, if he does
not realize that he has been
allowed afree and patient hearing.
When conscious of acalm and fair
audience, and a due consideration
of all hisfacts and arguments,
almost any man will bow, however
reluctantly, to thejustice which
condemns him.

Theforegoing considerations
may seem generd; but they are
fundamental to our subject, and
that | shal say rises out of them. In
view of them, the rules of law
administered in the Courts ought to
be uniform throughout the State. To
meet a different standard of rights
and duties, or adifferent construction
of thelaw, upon entering a county
separated from one's own by amere

imaginary line, or upon each appear-
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ance before a new Judge, con-
foundsall judgment by thepeople,
asto the effect of their conduct
and mutual engagements; discon-
certs reasonabl e expectations,
encourages bad faith, excites
disrespect for government, drives
thetimid to deceit and the bold to
violence, and tends to the destruc-
tion of society.

But the minds of Judges
differ, by nature and by educa-
tion. Legislaturesare continually
making new statutes. In the ever
restlesswhirl of theinventive
world, new contingenciesand
conditions arise. No two men,
looking from the same official
plane, but under varying circum-
stances, can be expected to see
the paths of justice always alike.
When a large State must be
subdivided into variousjudicia
districts, presided over by a
score, or more, of Judges, of like
jurisdiction, great diversities of
rulingswill prevail.

Toremedy thisevil, thehigher
class of Appellate Courtsis
established. Onetribund for the
correction of the errorsof al lower
ones, isexpected to bring all the
digtricts and counties as near to
uniformity aspossible.

Learning, ability andintegrity are
seldomwanting uponsoexdteda
Bench. But theseimportant quaifi-
caionsmust beexercised rightly, and
S0 asto be generaly recognized.
Elsesuch aCourt will fal far short
of itsgrestest attainable usefulness.
Weshdl briefly suggest some of the
particularsfromwhich such afalure
may result.

Itistheglory of al free



Courts to hear with patience.
Without respectful attention to the
arguments of counsdl, the Circuit
Judgewill soon earn the reputation
of superciliousness, whichisnigh of
kintoinjustice, and

questionsinvolved. Counsd ought to
be, and commonly is, morefamiliar
with the facts and the law of hisside
of the case, than anybody ese. True, it
is often very tiresometo the Judges.
They are men, and sometimes need

unscientific. They wouldfail to
command the respect of counsdl.
The Courts, the Bar and enlight-
ened citizens, would ceaseto look
thither for light upon the science of
law. Such opinionswould be

will hurry into many esteemed
blundersof law. ___________________________________________________________________________| extemporane-
Even those mem- I I ous, and subject
P One tribunal for the correction of the errors of all - ey
e e lower ones, is expected to bring all the districts e e
thesewholack  and counties as near to uniformity as possible. nor subordinate
ability tohandlea Courtscould
matter wisely, are fed that vexed

entitledtoafair and kindly audi-
ence. It ought to be made certain to
them and to their clients, that their
views are fully understood by the
Court. By such a course only can
the Judge acquire and maintain the
peopl€ sconfidencein hisdesireto
dojustice. By such patience and
atentionto argument, hisrulingswill
be more deliberate and wise.

But what, in thisrespect, istrue
of Circuit Judges, applies, with
increased force, to the Justices of the
highest Appellate Court. This Court
undertakes to review the haste and
consequent errorsof other involved,
and to be ableto shed valuablelight
on their respective claims. Every
mind, too, hasits own method of
traversing and presenting a subject.
Asarule, so genera asto be amost
universal, the Court ought not to
interrupt the counsel, or seek to force
upon him amode of analysisnot
natura to himsalf.

Oftener than otherwise, time
itsdlf will besaved by permitting the
advocateto work out hisbrief in his
own way. Of course, extreme and
persstentirrelevancy, or unmerciful
andintolerablerepetition, must be
checked. But such emergencies are
not very common. Itisimpossblethat
any man, however learned and acute,
can be ready to catch up, upon a
hasty reading of therecord, dl the
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mercy at the hands of pertinacious
counsd. But, neverthdess, alack of
patience to hear is areproach which
cannot but depreciate a Court inthe
estimation of thepublic, and grestly
diminishitsussfulness.

The preparation of the opinions of
the highest Appellate Court isan affair
of very great importance. Every
opinion published should clearly and
digtinctly present thegroundson
whichit rests. Its consistency with
antecedent rulings of the same Court
isan important aspect to be pre-
sented. How the holding grows out of,
or uponwhat ditinctionsit departs
from, known precedents, ought to be
distinctly stated. Unnecessary prolixity
of syleis censurable anywhere. To
avoidinconvenient accumulation of
law literature, itisespecidly de-
manded, that succinct Satement and a
concise style should characterize
judicid opinions. Butinthismaiter,
brevity isnot al, nor thechief of
virtues. Should it becomethe habit of
any tribund inthelast resort, to
announceal itsjudgmentsunsup-
ported by explanations; or to publish
opinionshasty inargument, or without
duecitation of authoritiesand proper
comment thereon, it would, indeed,
determine the controversies beforeit.
It would, of necessity, be resorted to
for thispurpose. But itsdecisons
would be regarded as hasty and
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questions of law were thereby
permanently settled. Conscientious
occupants of theAppdllate Bench
would, themsdves, berestless
under the doctrine of Stare deciss,
asapplied to such hasty adjudica-
tions. The very Court which issued
such opinions, would be afterwards
found apparently trying to evadethe
forceof itsown previousrulings, by
an undue emphas's, upon some
insgnificant difference of fact, or by
other indirections. Such aCourt
would be called a*“case Court.” Its
decisionswould not be regarded a
home, or abroad, aslearned
satementsof law, or skillful
interpretations of Satutes, ascertain-
ing principlesof extended applica-
tion. They would be of little efficacy
inpreventing litigation, by making
thelaw plain.

Another practice, which to
some extent has crept into the
course of some Appellate Courts,
tends with great force to the like
degradation of the authority of
such tribunals — as expounders of
the law; asinstructors of the Bar,
the Courts and the people; as
promotersof uniformity inthe
standard of legal rights; as
preventive of litigation; and as
assuring the public mind of afair
and enlightened administration of
justice. This practice has been



sufficiently common in some
Courtsto have originated atechni-
cal phrasefor itsdesignation. It is
called “the assignment of cases.”
For learning and efficiency, the
highestjudicid tribuna inaStateis,
by condtitutional requirement,
composed of three, five or more
Judges. The suitor, whose case has
been tried by one Judge on the
circuit, istaught to appesdl to the
combined wisdom of afull Bench
above. But when his causeis
reached on the docket, for the
convenience of the Judges, itis
assigned to one of them, to investi-
gate and decide. Of course, thereis
never an absolute agreement that the
otherswill concur inevery legal
absurdity intowhich onemay fall.
The other Judges do not absolutely
renounceall responsibility about the
decision to be made. In cases of
conspi cuousimportance, and upon

guestionsonwhichthepublicmindis
agitated, amoregenera participation
ishad by al the Judges, in thelabors
and powers of the Bench. But
speaking generally, and not univer-
sdly, there seems, under this prac-
tice, to be ameasure of conscious
relief toal therest, from the painful
duty of ascertaining the complicated
facts in the record. There seemsto
beadisposition to concur inthe
opinion of the“assignee,” (if theterm
isalowed); at least, s0 long asit does
not shock the moral sense. If, after
theargument, distinctionshaveto be
traced out through the books, and
stated and argued in the opinion, the
work isthework of one man, instead
of three or five. Provided the case
passes off of the docket, with the
practical result approved by dl, little
particularity is often exercised about
thelegal reasons given for the
judgment. In such apractice, the law

isnot formulated by the Court.
One such opinion isno satisfactory
assurance what the Court would
hold, inasimilar case, astothe
legd questions, whichtheauthor
regarded as controlling.

Whatever gpology of conve-
nience, or necessity, may be offered
for thispractice, itissubject to
severd seriouscomplaints: Firdt,
Whereas, the Condtitution guaran-
teesto partieslitigant afair and
careful review, by anumber of
learned Justices, consulting fredly
together, and each aiding every
other ondl disputed points: this
practice givesthem asafulfillment
of that guaranty, practicaly, one
reviewing Judge; second, asdl the
Judges have not looked carefully
into each case, and fully and
squarely committed themselvesto
theopinion, al but the* assignee”
fed free, afterwards, to anticipated
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by the Bar and the people, who
regard no propositionsaswell and
finally ascertained, but continueto
dispute and litigate about the same
questions,; fourth, the decisionsof such
aCourt arelikely to becomeof little
weight asauthority, before the courts
of other governmentshaving likelaws
andingditutions.

So far as our Supreme Court is
concerned, we have a provision of the
Code, whichis
designed to secure
the co-operation of
al theJudgesin
each decison. In
84270, itisenacted,
that “Nodecision

Some weighty things can be said
for and against each of these
practices. Howevey, if it could only
be made sure that the opinions
themsalvesareentirely thejoint
opinionsof al the concurring Jus-
tices, prepared according to the
principlessuggested above, it would
bean affair of comparatively little
concern how the head-notes were
prepared; provided only, that there

to rest upon this matter, much
evil results.

Under the practice of head-
notes by the reporter, some very
awkward things appear. Some-
times, they aredikeunjustto
counsd, to the Court below and the
Appdllate Court. Propositionsare
distinctly and solemnly announcedin
thesyllabus, and published tothe
world asthe pointsdecidedinthe

case, when such

e [OPOSitionsarethe

merest truisms of

The preparation of the opinions of the highest thelaw,which, for
Appellate Court is an affair of very great
importance. Every opinion published should

generations, no
lawyer or judge has
questioned. Yet the

Shdlbepublisi’_\edin Court below issaid
el Clearly and distinctly present the grounds on {75 &=t
have been revised I i opinion, asfunda
by each of the WhICh It rests. mentd principles

Judgespresdinginthecase” This
clearly refersto the opinions; and to
assure its enforcement, seems to
demand, that each opinion, after being
written, should be so far consideredin
counsd, asto ascertain, that every
part of it issatisfactory to dl, who
profess to concur. The practice of
regular consultation dayswould seem
tobeindispensable.

Another point of someimpor-
tancein the practice of Appdllate
Courts, isthe manner of preparing the
syllabus, or head-notes. In some
courts, these are written by the same
Judge who writesthe opinion; and are
asmuch a part of what isagreed in by
al the Judges. In such cases, they are
thecarefully formulated propositions
of law, which having been contro-
verted in the case, have been ascer-
tained by the Court. Then, they area
most important part of adecision.
True, they areto bereceived inthe
light of the opinionsby whichthey are
illugtrated a large and supported.

In other courts, the head-notes
are the work of the reporter.
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should be an announced and uniform
practicein regard to it. If the syllabus
is to be treated as the abstract
formulation of thelaw calledin
guestion and adjucated in the case, it
ought to be prepared as carefully as
the opinion and by the samemind. It
should be the subject of the same
free consultation and express
concurrence. But if it isto beleft to
the reporter, that fact ought to be
distinctly announced by aformal rule
of the Court. In such an announce-
ment, it would be ascertained that the
syllabusisno part of thedecision,
and sheds no light on the case or
guestionsdecided; but that itisa
mereindex or reference, pointing to
theopinionsastheonly authoritative
statement of the law. The Court and
the Bar ought to so understand it.
Then nonewould be midead by the
head-notes.

When, for lack of uniformity in
the practice in this matter, or for
want of assured information from
the Court, as to the rank of the
head-notes, uncertainty isallowed
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from which are derived inferences
and deductionsasto the questions
which aredisputed. Nothingisfit to
appear as a Syllabus except some
proposition, whichwasquestioned
inthecase, and judicidly ascer-
tained by the Court. In order to
guard againgt such absurdities, and
to ad in securing aproper use of
the decisions, we confessto a
preference for head-notes, pre-
pared by thewriter of theopinion,
and carefully considered and
concurred in by the Court. But, if
the other practiceisto prevail, we
indst that arule of the Court ought
formaly to announcethat fact, and
that the head-notes are no part of
thedecision.

Asadight considerationon
thissubject, | will merely state, that
all over the country itiscommon
for the Bar and the public to judge
of the style of composition and
thought of each Judge ddlivering
an opinion by the head-notes
published in the newspapersand
advance pamphlets. If such head-



notes are not hiswork, heismis-
judged.

Again, looking fromthe practice
of Appellate Courtsin generdl, to that
of the Supreme Court of Georgia, we
observe that our Code (84270)
seems to require that the head-notes
should be prepared by the Judge who
preparesthe opinion. That Section
says. “No decision shall beddlivered
ore tenus; but the same shall be
announced by a written synopsis
of the points decide.” What is here
requiredisa* synopsisof the points
decided.” Clearly, what was not in
disputeis not decided. No other
head-notes can be needful, but this
“synopsis.” In announcing the
decision, the Judge, not the reporter,
does so announce it by such
“synopsis” The reporter’s business
isto publish decided that only. It is
authoritative as law, and ought to be
as carefully studied and accurately
expressed into abstract formulation,
and as much the fruit of deliberate
consultation, as any matter emanat-
ing from the Bench.

Theforegoing views, except
where expressly applied to the
Supreme Court of this State, are
strictly general, fitted to no particular
locality or tribunal. In our subsequent
practical suggestionsweshall ook
moreto therelief and improvement
of our own highly esteerned and
venerableAppellate Court.

Whenever any of these objection-
ablepracticesprevall, itsprevaenceis
mainly dueto thefact that the Judges
are overburdened with work, and
seem to themselves obliged to adopt
labor-saving methods. They have not
timeto listen patiently to argument.
They lack timeto investigate thor-
oughly each of the cases, great and
small, which crowd uponthem. To
consult fully, and to write accurate and
scientificopinions, in o many cases,
is, especidly, too great aburden.

For remedy of an overburdened

Court, different measures may be
suggested. Firgt, five Judges can more
eadily and better preparethe opinions
thanthree. Second, it might be
enacted that no opinion need be
prepared, and no report publishedin
book form, except inthefollowing
cases, to-wit: 1. Where anew trid is
granted (for the guidance of the Court
below;) 2d. Where aformer decision
isreviewed and reversed; 3d, Where
amgjority of the Judgesin council will
resolvethat anew questionis
involved, or that the cause, by reason
of itsuncommon importance, de-
mandsawritten opinion. Indl other
cases, let amere judgement be
rendered.

Theresult of thislast practice
would be agrest lessening of the
writing labor of the oppressed Judges.
True, those casesonly inwhich
opinionswerewritten and published,
would be commonly regarded as
authority. Thiswouldbenoevil, as
appliedtoatribuna soold asour
Supreme Court. Congdering our
seventy-twolargevolumesof opinions
dready in print, and an average of
about two per year constantly coming;
it could not be matter of complaint
againg the plan proposed, that
precedents would not be manufac-
tured sufficiently fast. We have
certainly reached a period and a state
of law ascertainment, when most of
the cases decided by our Court
involveno questions, but suchasa
candidlawyer andintdlligent, not
blinded by fees, would pronounceto
be dready res adjudicata. Opinions
issued under this plan would be more
scientificaly prepared, and rank higher
asauthority.

To effect such achangein the
practice of our Supreme Court, it
would be necessary to repeal some
provisonsof the Code. The Section
aready quoted requiresthe“written
synopss’ described in every case;
and Section 4271 declares “The
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Court shdl decide all questions
presented in the record of each
case carried up to it for review.”

Instead of theserules, |
propose, with the three excep-
tional classes of cases above
described, a mere announcement
of thejudgment, which shall be
permanently preserved in the
minutes of the Court, and sent
down by the usual Remittitur.

Asathird measure of relief to
the Supreme Court of Georgia,
disallow exceptionsincertioraris
and appedal from Justice’ s Courts,
except where a congtitutional
guestionisinvolved. Such cases
receive, inthe Superior Court, a
degree of attention equal to their
magnitude. There, isfurnished
rehearing, and careful review of
thefirst trial, and of the second or
third. Why not let that be to them
theend of litigation?

By such measures, or some
better, the Supreme Court of
Georgianeeds to be unburdened.
Thelearned and venerable men,
who now and commonly occupy
that Bench, ought to be thus
facilitatedin giving tothe publicthe
full benefit of their wisdomand
talents. Add to these measures the
alowance of adequate compensa
tion by whichthey will be both
aided and stimulated to the most
faithful exertions, and by which
that Bench may be always able to
command the services of the best
and most enlightened men.

In concluding thisunsystem-
atic sketch of a subject, very
unattractive to the writer, and, |
fear, uninteresting to my hearers,
permit meto giveabrief outline of
the practice of the Supreme Court
of the United State, with respect to
some of the points above pre-
sented.

Before argument, no caseis
assignedto ether Judtice. All fed



equally boundtoattendtodl the
quedtions. Eachisfurnished witha
printed brief and aprinted copy of the
record. Each is expected to examine
therecord, and form hisown opinion of
the questions before any forma
conaultation. Every Saturday a
conferenceishdld. Every caseistaken
upintheorder inwhichit wasargued,
andisfredy discussed among the
Judtices. If ether Judtice desires
further timefor consderation, the case
ispostponed. When dl areready to
pronounce, avoteistaken. Thecaseis
decided by not lessthan amgjority of a
quorum. The voteisrecorded.
Commonly, onthenightfollowingthe
consultation day, the Chief Jutice
desgnates the Jusiceswho areto
writeout therespective opinions.
Subsequently, each opinionisreadin
full beforeaconsultation meeting, and

criticized and amended until satisfac-
tory todl, who concur inthejudgment.
In cases of greet difficulty, theauthor
of theopinionissometimesrequested
to haveit printed and distributed among
hiscolleagues. After that, it isagain
discussed and perfected, infull counsd.
Thereporter only isrespongblefor the
head-notes. But every proposition set
out and maintainedintheopinionisthe
mind of the Court, and can be 0
trusted by dl.

This course of practice, asto
decisionsand opinions, isthesmple
and natural one, and it seemsto us
to be the only fair and wise one.

It istrue that business seemsto
accumulate on the dockets of that
Court. Butitsjurisdictionisso
extensve—we have so vast a
country, and so complicated interests,
enterprisesand relations entitled to

review before that tribunal—that
none need be surprised at not
receiving an early hearing there,
Perhaps some remedy for the
delay may yet be devised. But for
ourselves, we confess to a higher
admiration for thorough and
scientificwork, evenif necessarily
dow. We would seek remedy for
delay by any other meansthan
such aswould love the standard of
judicia work.

Begging indulgencefor the
cruditiesand dullnessof thispaper, |
submititin obediencetoyour
gppointment, trusting that it may, at
least, serve the purpose of getting
the subject assgned to me before
thisenlightened Association, and of
dicitingfrom otherssomething
morevaluable.
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AN OPPORTUNITY TO
“PARTICIPATEIN PRO BONO"

By S. Kendall Butterworth

0 bono representation has
riginsin ancient Rome and

isone of the professional

obligationsof beinga
lawyer. The commitment to pro bono
work isin the code of ethics that has
governed members of the legal
profession for nearly 100 years, and
the American Bar Association urges
lawyers to perform at least 50 hours
of pro bono work each year. Yet, a
1999 survey by American Lawyer
magazine shows that lawyers at the
nation’s 100 highest grossing firms
spent an average of 36 hours a year
on pro bono representation, down
significantly from 56 hoursin 1992
when the magazine began tracking
thefirms' volunteer hours! With
lawyers under added pressure to hill
more hoursto cover rising overhead
costsin law firms, lesstimeis

available to devote to pro bono cases.

Lawyersin Georgia receive a
Voluntary Pro Bono Reporting form
each May along with the State Bar
Membership Dues statement. In
1999, only 5.6 percent of the Bar’s
active membership returned the form
and reported doing some form of pro
bono, reduced fee, or community
service work.2 Perhaps our Georgia
lawyers are simply shy about taking
credit for their charitable pro bono
efforts. Whatever the situation, the

3B

YLD invitesal Georgialawyersto
“Participate in Pro Bono” on Satur-
day, May 19.

On thisday, lawyers can volun-
teer afew hours of their time to
provide some much needed pro bono
legal advice on civil mattersto low-
incomeindividuals at one of the 10
offices of the GeorgiaLegal Services
Program (GL SP) located throughout
the state. For those of you unfamiliar
with GLSR it providesfreelegal
assistance to impoverished Georgians

“Participate in Pro
Bono” gives lawyers
an opportunity to join
together and make a
significant pro bono
contribution without
requiring a substantial
time commitment from
each attorney.

oncivil mattersinvolving family,
consumer, public benefits, housing,
health, education, and employment
problems.

“Participatein Pro Bono” is
designed as a half-day project where
lawyers may offer proactive advice
on avariety of basic legal topicsthat
hopefully will minimizetheclient’s
potential to becomeinvolvedin
litigation. Participantswill not be
accepting representation of a GLSP
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clientin alitigated matter through this
project. The YLD recognizes that
many lawyers have a sincere desire
to perform pro bono work but simply
do not have the time to handle a
matter that hasresulted in litigation.
“Participatein Pro Bono” gives
lawyersan opportunity tojoin
together and make a significant pro
bono contribution without requiring a
substantial time commitment from
each attorney. Of course, any
individualswho “ Participatein Pro
Bono” and who also want to assume
pro bono representation of a GLSP
clientwhoisinvolvedinlitigationare
welcome to do so.

If you want to “Participate in Pro
Bono,” please contact Tracey
Roberts at (404) 873-8782. | hope
youwill jointhe YLD onMay 19, and
I hopeyou’ll return the 2001 Volun-
tary Pro Bono Reporting Form so
that Georgia lawyers can be recog-
nized for their commitment to pro
bono representation.

1. Greg Winter, Legal Firms Cutting
Back on Free Services for Poor,
N.Y. Times, August 17, 2000.

2. State Bar of Georgia Pro Bono
Project, 1999 Pro Bono and Commu-
nity Service Statistics.




Summary of Recently Published Trials

Bibb State Ct......... Auto Accident - Traffic on Highway - Rear-End......... $60,000
Chatham Superior Ct......... Wrongful Death - Lung Cancer - Diagnosis.........Defense Verdict
Chatham Superior Ct......... Hospital Negligence - Falldown - Fractured Hip......... Defense Verdict
Clarke Superior Ct......... Fraud - Sale of Automobile - Odometer Reading......... $17,300
Clayton State Ct......... False Arrest - Malicious Prosecution - Bad Chedk......... $9,000
Clayton State Ct......... Contract - Building Rental - Counterclaim......... $646,000 on Counterclaim
Cobb State Ct......... Auto Accident - Intersection - Right-of-Way......... $125,000
DeKalb State Ct......... Marriage Contract - Unjust Enrichment........$24,153 on Counterclaim
DeKalb State Ct......... Falldown - Travel Agency - Rug on Floor......... Defense \erdict
DeKalb State Ct......... Auto Accident - Head-On - Intoxicated Motorist......... $45,000
Fulton State Ct......... Auto Accident - Turning - Liability Admitted......... $128,000
Fulton State Ct......... Products Liability - Restraint - Wrongful Death......... $11,000,000
Fulton State Ct......... Falldown - Grocery Store - Grape on Floor......... $14,000
Fulton State Ct......... Dental Malpractice - Tooth Extraction - Osteomyelitis......... $844,567
Fulton State Ct......... Premises Liability - Office Building Security......... $1,000,000
Fulton Superior Ct......... Discrimination - Accommodation - Hospital Employee......... $17,200
Fulton Superior Ct......... Employment - Termination - Emotional Distress......... $2,160,000
Fulton Superior Ct......... Landlord/Tenant - Breach of Quiet Enjoyment......... Defense Verdict
Fulton U.S. District Ct......... Insurance - Bad Faith - Stolen Vehicle......... Defense Verdict
Fulton U.S. District Ct......... Employment - Sex Discrimination ......... $12,000
Fulton U.S. District Ct......... Civil Rights - Prisoner - Excessive Force......... $70,000
Fulton U.S. District Ct......... Products Liability - Ford Explorer - Wrongful Death......... $9,000,000
Fulton U.S. District Ct......... Civil Rights - Prisoner - Use Of Force......... Defense Verdict
Fulton U.S. District Ct......... Products Liability - Chevrolet Truck - Seatbelt......... Defense Verdict
Fulton U.S. District Ct......... Fair Labor Standards Act - Salaried Employee - Overtime......... $1,500
Fulton U.S. Distiict Ct......... Truck Loading Accident - Forklift Falls......... Defense Verdict
Glynn U.S.District Ct......... Employment - Race Discrimination - Termination......... Defense \erdict
Gwinnett State Ct......... Collection - Counterclaim - Business Tort......... $11,418
Gwinnett Superior Ct......... Auto Accident - Turning - Liability Admitted......... $40,500
Gwinnett Superior Ct......... Auto Accident - Rear-End - Liability Admitted......... $45,000

Let us help you settle your case
The Georgia Trial Reporter isthe litigator's best source for impartial verdict
and settlement information from State, Superior and U.S. District courts.

For 10 years GTR case eval uations have assisted the Georgialegal
community in evaluating and settling difficult cases. Our servicesinclude
customized research with same-day delivery, afully searchable CD-
ROM with 10 years of data and a monthly periodical of recent case
summaries. Call 1-888-843-8334.

Wade Copeland, of Webb, Carlock, Copeland, Semler & Stair of Atlanta, says,
“Our firm uses The Georgia Trial Reporter's verdict research on aregular basisto assist us
in evaluating personal injury cases. e have been extremely pleased with both the results
and service and would recommend them to both the plaintiff's and defense bar.”
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Head-on Motor Vehicle Callision in a
Curveon aTwo-LaneRoad Resultsin a
$250,000 Verdict on a Counterclaim for
aSevereTendon Injury

Plaintiff lost his suit for injuries in a hotly
disputed liability case and the defendant
prevailed on causation relating to
crossing the center line. (Lemmons v.
Pearce; Dekalb County State Court)
Exotic Dancer isExcluded from Miss
Nude World Contest and Wins
$2,435,000 in Defamation Case
Plaintiff was an exotic dancer who was
prevented from competing in the Miss
Nude World Contest on grounds that
she had violated the rules. She obtained
a verdict against multiple defendants.
(Inman v. Galardi; Fulton County
Superior Court)

Motorcycle Operator Settleswith

M otorcycle Passenger for $101,500
after Passenger is Thrown From Cycle
Plaintiff motorcycle passenger was
thrown from the bike which defendant
was operating and sustained multiple
abrasions and permanent scars in a one
vehicle accident. (Jackson v. Miller;
Cobb County State Court)

Two Female Plaintiffs Obtain $1,750,000
Verdict Against Geor gia Department of
Corrections for Sexual Harassment
Plaintiffs were employees of defendant at
the Macon Diversion Center who claimed
two years of sexual comments and
overtures by the male director. Allegedly,
supervisors were aware of the situation
and did nothing. (Tucker v. Georgia
Department of Corrections; United
States District Court)

Automatic Door Malfunctionsat Kmart
and Customer Recovers $650,000 for
Hip Injury

Plaintiff was an elderly woman with a hip
prosthetic device who was attempting to
enter defendant’s store when an auto-
matic door opened in the wrong direction
and knocked plaintiff down, aggravating
a prior hip replacement. (Morris v.
Kmart; Gwinnett County State Court)



ALSTON & BIRD LLR A
leading full-servicelaw firm with the
largest Intellectual Property practice
in the Southeast, has announced that
it has been named to Fortune
magazine's “ Top 100 Best Compa-
nies to Work For in America” for
the second year running. The firm
jumped 12 positionsto No. 24 out of
the 100 finalists by The Great Place
to Work Institute and Fortune.
Ruthann P. Lacey has been
certified asan Elder Law Attorney by
theNational Elder Law Foundation.
Her practice specidizesin Elder and
Specid Needs Law, agenera practice
focused on the particular needs of older
and disabled persons. Her officeis
|ocated 2296 Henderson Mill Road,
Atlanta; www.elderlaw-lacey.com.
The French government has
honored Robert Banta, managing
partner of the Atlanta office of the law
firm of Fragomen, Del Rey, Bernsen
Loewy, with theinsignia of the
Knight of the National Order of
Merit. Bantareceived this honor in
recognition of hismorethan 10 years
of distinguished servicetothedevelop-
ment of business and trade relations
between Georgia and France. Jean-
Paul Monchau, France' s Consul
Generd for the southeastern United
States, conferred theinsigniaduring a
ceremony at hisresidenceinAtlanta.
Jason Raobert Watkins of
Meacham, Earley & Jones PC in
Columbus has been admitted to
membership in the Commer cial
Law League of America. The
Commercia Law League, founded in
1895, isNorth America's premier
organi zation of bankruptcy and
commercial law professionals.
Ben F. Johnson 111, managing

partner in theAtlantalaw firm of
Alston & Bird, was elected chairman
of Emory University's board of
trustees following the retirement of
Bradley Currey after six years as
chairman. Prior to his appointment as
chairman, Johnson was €l evated
from alumni to term trustee.

James Hyder Honored
by Queen Elizabeth

James D.
Hyder Jr., a partner
- with Hunter
| N ol Maclean Exley &
- Dunn, has been
- invested into aroyal
. order of chivalry by
L Queen Elizabeth 11.
The honor was
bestowed by the queen based upon a
record of public service and a
commitment to charitable work.
Upon acceptance of the honor, the
new member must pledge to support
the work of the Order, as well as
continuing hisown serviceand
charitableresponsibilities.

Hyder has served in a number of
officesin the State Bar of Georgia
including President of theYoung
Lawyers Division, which was selected
by the American Bar Association to
receive anationa public service award
for the year during which he was
President. The GeorgiaY LD won top
honorsfromamong al YLD’sinthe
nation that year. Hyder suspects that
he may have been suggested for the
honor by other members of the Order
inthelegd profession.

The Order of St. John dates from
circa 1100 when Knights of the Order
fought in the crusades and operated a
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hospital in Jerusalemfor other knights
and for pilgrims making their way to
the Holy Places. Today, members of
the Order support the continued
operation of ahospital in Jerusalem—
this one for the care of indigent
patientsin need of ophthalmic care.
“We are aways pleased when
one of our attorneysishonored,” said
John Tatum, managing partner for
Hunter Maclean. “But thisis specid in
that it puts an emphasis on charitable
work and public service, something all
of us here at Hunter Maclean strive to
makeapriority inour lives.”

ABA Selects Law Day
Speech Award Winners

The American Bar Association
Standing Committee on Public
Education has announced the three
winners of its 2000 Judge Edward R.
Finch Law Day Speech Awards.

The awards, which will be pre-
sented at the ABA's Midyear Meeting
in San Diegoin February 2001, focused
on the Law Day theme for 2000:
Ceébrate Your Freedom—Speak Up
for Democracy and Diversity.

The first place winner isE.T.
Davis Jr. of Georgia. Davis's speech,
titled “Law isToo Important to
Leave to Lawyers & the Rule of
Law & Freedom is Too Important to
Leave to the Other Guy,” focused on
reducing the complexity, cost, and
time spent on legal matters. Davis
told a Law Day meeting of the
Rotary Club of Atlanta that the
solution restswith threerules:
Develop aplan or blueprint, be pro-
activeinstead of leaving legal matters
to the so-called experts, and insist on
individual responsibility.



Judges From Ghana and
Brazil Marvel at Georgia’s
Justice System

Judgesfrom Brazil and Ghana
met with several Supreme Court
Justicesin the new Judicia Confer-
ence Room in December. Chief
Justice Robert Benham, Presiding
Justice Norman Fletcher, Justice Carol
W. Hunstein, and Justice P. Harris
Hines greeted the 15 guests, which
included two Supreme Court Justices,
two family court judges, and severd
judgesfrom the civil and tax courts.

Chief Judtice Benham offered an
overview of theoperation of our judicia
system: “ Stability, certainty, and predict-
ability are necessary for government to
run properly and for citizensto respect
the law. However, we will not sacrifice

fundamentd fairnessfor sability,
certainty, and predictability. Many of the
significant socia changesthat have
occurred in this country have been
throughjudicia decision.

“Thereforeit isimportant that our
judgesarelevel-headed, open-minded,
even-handed, sure-footed, and firmly
anchored in good moral values.”

Presiding Justice Fletcher
provided an excellent history of the
judicial system and the courts. Justice
Hunstein offered brilliant insight
gained from her experience on the
Supreme Court and as atrial judge.

The visit was part of the Institute
of Continuing Legal Education’s
(ICLE) 14-day International Judicial
Training Program on Ef fective
Judicial Administration. The 12
foreignjudges, Co-directorsMaria

Eugenia Hernandez and Richard
Reaves, and a Portugese interpreter
toured sitesin Atlanta and Athens to
learn about many phases of our
System.

TheBrazilianlegal systemishuge
and complex. Current judges are
trying to make an archaic and regula-
tion-heavy system more accessible to
theaveragecitizen. Thejudicia
system of Ghanaisinfluenced by the
English system of jurisprudence.
Ghanaian courtsinclude People's
Courts, District Courts, Circuit Courts,
the High Court of Justice, the Court of
Appeals, and the Supreme Court.

Thevisiting judgeswere particu-
larly interested in the Supreme Court’s
sophisticated technical equipment.
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In Atlanta

KING & SPALDING HAS
announced that thefollowing
attorneys have been elected
counsel intheAtlanta office:
Elizabeth T. Baer—litigation;
Peggy J. Caldwell—construction
and procurement; CurtisL.
Doster—intellectual property and
technology; Laura C. Hall—real
estate; Diane M. Janulis—tort
litigation; Amelia S. Magee—
environmental. Thefirm’'sAtlanta
officeislocated at 191 Peachtree
Street, Atlanta, GA 30303-1763;
(404) 572-4600; www.kslaw.com.

Hunton & Williamsis
pleased to announce that Oscar
Mar quis, former vice president
and general counsel of Trans
Union, hasjoined thefirm as
counsel practicing in the Technol-
ogy, E-commerce, and Privacy
Practice Group. Trans Union is one
of thethreeleading national
consumer credit reporting agen-
cies. Mr. Marquisjoined Trans
Union in 1976 and served asvice
president and general counsel for
the past 15 years.

Kurt A. Kegel has become a
shareholder with Davis,
Matthews & Quigley PC. Also,
David N. Marple and Jon W.
Hedgepeth have been associated
with the firm. Thefirm islocated
at 3400 Peachtree Road, N.E.,
Suite 1400, Atlanta, GA 30326;
(404) 261-3900;

Fax (404) 261-0159.

Powell, Goldstein, Frazer &
Murphy LL P announces that
Ronald D. Sallings has joined
Reliance Trust Company as the

company’ssenior vice president,
genera counsel and corporate
secretary. However, he will continue
hisrelationship with Powell,
Goldstein, Frazer & Murphy LLP
with an office at the firm, where he
will establish anindependent practice
and serve as co-counsel to the firm
on anumber of continuing matters
and clients. Reliance isanon-
depository bank and trust company
based in Atlanta, engaged in the
fiduciary, financial advisory, and
financial services business.

Ragsdale, Beals, Hooper &
Seigler LLP Attorneys and
Counsdorsat Law is pleased to
announce that Herbert C.
Broadfoot Il and Herbert H.
Gray |11 formerly of counsdl, and
James R. Schulz formerly assistant
U.S. attorney for the northern district
of Georgiahavejoined thefirm. Also,
Lisa F. Suckey has become
associated with the firm. Thefirmis
located at 229 Peachtree Street,
N.E., Atlanta, GA 30303-1629; (404)
588-0500; Fax (404) 523-6714.

Robert G. Pennington, partner
a King & Spalding, has been
named vice president for alumni
affairs and special development
projects at Emory University.
Pennington, afour-time alumnus of
Emory, will overseetheAlumni
Office, the Parent Program, the
Annual Fund, the Career Network
Service, and Planned Giving.

Barry L. Zimmerman and
Keith F. Brandon of Zimmerman
& Associates announce that the
firm has relocated to 8100-B Roswell
Road, Suite 420, Atlanta, GA 30350;
(770) 350-0100; Fax (770) 350-0106;
blz@zimmermanattys.com or
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kfb@zimmermanattys.com.

Kilpatrick Stockton has
opened a new satellite office staffed
with specialty business consultants
and attorneys specidizinginintellec-
tual property and business transac-
tions. The new office will be located
at the Monarch Tower in Buckhead,
and spearheads Kilpatrick Sockton’'s
technology practice, which isalready
the largest in the Southeast. This
group of professionals, which will be
led by Martin Tilson, will create a
new cultura environment, with
products and models that are sup-
ported by Kilpatrick Stockton’s 500+
lawyers and extensive consultant
pool to deliver the enhanced offering
of legal and business services that
clients and strategic partners now
require.

In Augusta

Phillip Scott Hibbard an-
nounces the formation of Phillip
Scott Hibbard PC with offices at
237 DavisRoad, Suite D, Augusta,
GA 30907; (706) 854-1564; Fax
(706) 854-8861,
hibbardp@be Isouth.net.

In Columbus

Hatcher, Subbs, Land, Hoallis
& Rothschild announces that
Clayton E. Cartwright Jr.and J.
Matthew Loudermilk have be-
come associates of the firm. The
officeislocated at 233 12th Street,
Suite 00 Corporate Center, Colum-
bus, GA 31901; (706) 324-0201,
mail man@hatcherstubbs.com.

Continued on next page



L awyers Gather to Celebrate and Work

TIFTON CIRCUIT BAR
Association Member Ben Gratz (aka
Saint Nicholas) was on hand for the
Tift County Rotary Club’s Breakfast
with Santa. Photo 1. Santa Ben
listened to hundreds of wishesfrom
area children and had so much fun
that heisin linefor next year's
program.

ANLIR's (American National
Lawyers Insurance Reciprocal) three-
hour mal practice prevention seminars

werewd | attended throughout the
state. Photo 3: Here, participants are
shown during the presentation at the
State Bar’'s Satdllite Officein Tifton.
Almost 300 people came out to
hear area attorneys roast retiring
Superior Court Judge John D. Crosby
of the Tifton Judicial Circuit. Photo
2: Before the roasting and argy-
bargy, guests enjoyed a seafood
buffet. Being an avid angler and
Zane Gray fan, Judge Crosby was

[

wished Happy Trails and Tight
Lines when presented with afishing
boat.

A standing room only crowd
came to see the swearing in of
Harvey J. Davis, Superior Court
Judge of theTifton Judicial Circuit.
Photo 4. Judge Davis of Ocillaisthe
first judge elected to the post who did
not livein Tifton. After the ceremony,
law partner and friend Emory
Walters hosted lunch at his home.
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Continued from previous page

In Decatur

John W. Spears Jr. and
Malane Toft Spears announce the
formation of Spears & Spears PC.
The firm, with practice areas of

probate, trusts, guardianships, and
estate planning, will belocated at 315
W. Ponce de Leon Avenue, Suite
970, Decatur, GA 30030; (404) 377-
5822; Fax (404) 377-5812;
jSpears@spearsandspears.com or
mspears@spearsandspears.com.
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In Monroe

Benton and Preston PC
announces that R. Michael
Malcom has become a partner. The
firm will now be known as Benton,
Preston and Malcom PC.
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Spotlight on the Cochran Bar Association

By Bonnie D. Cella

You Know You’re In a
Small Town When:

* Youdon'tuseyour signals
because everyone knows where
you are going.

* You speak to each dog you pass
by name, and he wags at you.

* You can't walk for exercise
because every car that passes
offersyou aride.

* You missaSunday at church and
receive a get well card.!

* You don't need to have aloca
bar association meeting because
you see the membership every
day.

It's Cochran, Georgia—plain
and simple—and they want to keep
it that way, thank you very much.

When the State Bar of Georgia's
Local Bar Activities Committee sent
out noticesto local bar association
presidents asking for updated infor-

mation and offering “any help it can
to your bar” Cochran’s repartee
went something likethis:

Dear Ms. Cole: Thank you for
yours of May 18. The Cochran Bar
consists of six members...We
haven't had a meeting as such in 15
years, | suppose. | cannot see any
reason for your committee to paper
us, or usto paper you. We really
don’t exist as an organized group and
do not engage in any group activities.
Thanks, though.

1. Bleckley County Courthouse. 2. “ Where do you eat lunch around here?” “Why, at home mostly—but sometimes we
go to Sugarberrys Cafe down the street.” 3. Mir. New ell A. Nesmith with the other founding members of the Cochran
Bar. Left to Right: Mr. Hezzie McWhorter, The Colonel and Mr. J.F. Floyd. 4. The Cochran Bar: Left to Right, First Row:
Alvin Arnold, Newell Nesmith, Dennis Mullis. Back Row: Lonnie Barlow, Nicholas White and brothers John and Leo
Phillips. 5. The Colonel Lucian A. Whipple Sr. 1878-1979.
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The current seven members of
the bar are still in agreement. Gather-
ing in the office of Juvenile Court
Judge DennisMullison Cherry
Street, about 10 steps from the
Bleckley County Courthouse, the
members greet each other with pats
and smiles. “ You know, the peoplein
thisroom know the difference
between right and wrong...I don’t
suppose we have ever had anyone
from here to go before the disciplin-
ary board. We have complete
confidenceintheintegrity and
honesty of each other. If someone
heretellsyou something, you can
believeit. If anyone here needs help
they only have to ask. We share
wonderful friendships,” said one
member.

Theinfectiousgood feelings
follow us over to the courthouse. Mr.
Newell Nesmith, ayouthful 80,
remembers back to 1949 when he
first began practicing law. “ There
were only four of usthen: Mr. H.
McWhorter, Mr. J. F. Floyd, Mr. L.
A. Whipple, and me. | was the
baby.”

Mr.Whipple, Georgia slongest
practicing attorney graduated from
the University of Georgiain 1898 and
Harvard Law School in 1901. Active
in the practice of law until the age of
98, LucianA. Whipple Sr. died in
1979 at the age of 101. He is remem-
bered today with pride and gratitude

throughout the community.

Cochran Bar’s Lonnie Barlow
recounts the time when Mr. Whipple
was asked by a Court of Appeals
Judge how long he had been practic-
ing law. Mr.Whipple'sreply cameina
guestion. “How long hasthis Court
been around?’ he said. “Well, since
1904,” said thejudge. “Well, I’ ve been
around since 1901,” Mr. Whipple said
with hisineffable charm.

When Barlow and Napier
Murphy of Macon went before the
Supreme Court of the United States
in 1993 in the case Holder v. Hall 2,
Barlow took out a Bible that had
been inscribed by Mr. Whipple and
A. Newell Nesmith. There were
business cards that had been Mr.
McWhorter’s and Mr.Floyd's among
the pages. “1 wanted the presence in
court with me that day of these
friends and fellow attorneys who had
worked in Cochran for so many
years before | became an attorney,”
Barlow said.

Attorney Jonathan Alderman of
Macon, grandson of Whipple, tells of
ayoung lawyer that was mentored
by his grandfather. It seems the
young man'’ sfootstepswerevisiblein
the asphalt from his many trips
between his office and the Colonel’s.
That young lawyer is now Federa
Judge Duross Fitzpatrick who also
served as President of the State Bar
of Georgiain 1985. Alderman adds,
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“l1 am alawyer because of the
examples in the Cochran Bar.”

“Simplicity isthe peak of civiliza:
tion.”® So remain plain and simple
Cochran Bar. It works.

1. Copied, author unknown

2. A writ of certiorari had been issued
to Bleckley County to hear argu-
ment and decide whether a single
county commissioner form of gov-
ernment in Georgia violated the
United States Voting Rights Act.
When the final decision came nine
months later, the court found in fa-
vor of Bleckley County that a single
representative in a single member
district is constitutional.

3. Jessie Sampler.




he Lawyers Foundation of Georgialnc. sponsorsactivitiesto promote charitable, scientific and educationd purposesfor
the public, law studentsand lawyers. Memoria contributions may be sent to the Lawyers Foundation of Georgialnc.,
800 TheHurt Building, 50 Hurt Plaza, Atlanta, Georgia 30303, Sating in whose memory they are made. The Foundation
will notify the family of the deceased of the gift and the name of the donor. Contributionsare tax deductible.

WilliamL.Allen Admitted 1964
Jacksonville, FL Died October 2000
ThomasF. Allgood Admitted 1964
Augusta, GA Died August 2000
Robert W. Beynart Admitted 1966
Atlanta, GA Died December 2000
Jesse Ewell Brannen Jr. Admitted 1966
Acworth, GA Died November 2000
John S. Candler 11 Admitted 1964
Atlanta, GA Died June 2000
George H. Chamlee Admitted 1964
Savannah, Georgia Died August 2000
A. GusCleveland Admitted January 1964
Atlanta, GA Died December 2000
William Eckhardt Admitted 1971
Albany, GA Died December 2000
Melvin Ray Evans Admitted 1987
Powder Spring, GA Died November 2000
Britton Lawrence Fowler Admitted 1965

Cleveland, GA

Died December 2000

Tom E. Lewis Admitted 1964
Griffin, GA Died December 2000
Larry S. McReynolds Admitted 1971
McDonough, GA Died December 2000
Frank Joseph Petrella Admitted 1975
Tucker, GA Died November 2000
R. Wayne Pressey Admitted 1964
Atlanta, GA Died October 2000
Mildred W. Rosser Admitted 1964
Atlanta, GA Died December 2000
Gary W. Sawyer Admitted 1975
Lakeland, FL Died January 2000
Weldon Willard Shows Admitted 1947
Decatur, GA Died November 2000
Raiford Stanley Jr. Admitted 1975
Decatur, GA Died December 2000
WilliamH. Titus Admitted 1964
Milledgeville, GA Died May 1994
Carmen L. Toussignant Admitted 1980

Columbus, GA

Died November 2000

Journal Memorials

The Lawyers Foundation of Georgiafurnishesthe
Georgia Bar Journal with memorials to honor
deceased members of the State Bar of Georgia. These
memorialsincludeinformation about theindividual's
career and accomplishments—Ilike the ones at right.

Memorial Gifts

A meaningful way to honor aloved one or to com-
memorate aspecia occasion isthrough atribute and
memorial gift to the L awyers Foundation of Georgia An
expression of sympathy or acelebration of afamily event
that takes the form of a gift to the Lawyers Foundation of
Georgiaprovides alagting remembrance. Onceagiftis

received, awritten acknowledgement is sent to the
contributor, the surviving spouse or other family member,
and the Georgia Bar Journal.

I nfor mation
For information about placingamemorial, please
contact the Law-
yers Foundation of
Georgiaat (404)
526-8617 or 800
TheHurt Building,
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50 Hurt Plaza,
Atlanta, GA 30303.
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F. Marshall Connally, 56, of Atlanta, died on July 7,
2000. Bornin Miami, Florida, she graduated fromthe
University of Georgiawith aBFA in Interior Design. She
earned her JD from Emory University School of Law. She
was not affiliated with alaw firm but was area estate
broker and owned afinancial services company, South
Plan Corporation. Sheissurvived by her sister, Caroline
Connally, of Marion, North Carolina.

William Harllee Branch Jr ., 94, of Atlanta, died
August 16, 2000. Born inAtlanta, he graduated from
Davidson College and Emory University School of Law. He
was admitted to the State Bar of Georgiain 1931. He
practiced with Troutman, Macdougad and Arkwright and
later with MacDougald, Troutman, Sams and Branch. He
was amember of the Atlanta Bar Association and the Legal
Aid Society. He served in the United States Navy during
WorldWar 1. Heis survived by hiswife, Katherine Hunter
Branch, his daughter Mrs. Harold McKenzie Jr., his sons
William Harllee Branch |11, David S. Branch, and Barrington
H. Branch, 12 grandchildren, and 4 great grandchildren.

ThomasF. Allgood Sr., 71, of Augusta, died August
4, 2000. Born in Augusta, he graduated from Augusta
Collegein 1949. He earned his JD from Emory University
School of Law in 1952, and was admitted to the State Bar
of Georgiain 1964. Mr. Allgood practiced withAllgood,
Mehrhof & Millianswhichisnow Allgood, Childs &
Mehrhof. He was a member of the State Bar of South
Carolina, American Judicative Society, American Bar
Association, Woodlawn United Methodist Church, the
Augusta Country Club, the Cherokee Town and Country
Club, and the Augusta Bar Association. He was a mem-
ber of the Georgia State Senate, the Board of Regents of
the University System of Georgia, and was chairman of
MCG Headlth, Inc. He served with the United StatesArmy
during World Wer I1. He and his wife of 33 years, Thelma
R. Allgood, perished together in a plane crash. Heis
survived by his sons Thomas F. Allgood Jr., Robert L.
Allgood, Brian C. Allgood, and Michael L. Allgood, and 8
grandchildren.
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A Day intheLifeof LPM:
Meeting Day-to-Day Challenges

By Natalie Thornwell

IN 1995, THE STATE BAR OF
Georgia s Law Practice Management
Program was devel oped from the
effortsof the Solo and Small Firm Task
Force. Sincethat time, the program has
grown and continuesto provide services
that help Georgialaw firmsproperly set
up and run their law offices. In an effort
tointroduce someto and re-acquaint
otherswith the popular work of this
program and its low-cost servicesfor
Bar members, | have decided to discuss
some of the most popular resources
availablefrom the program.

Whileitisnot likely that our
program will ever experience a day
likethe one outlined bel ow, | must tell
you that we have on certain occa-
sions come close.

8:30 am.

Phone rings. Third-year law
student islooking for information on
starting his own practice. He asks
what do | need to get started? Do |
have to have a business license?
What about a trust account and
malpractice insurance? LPM re-
sponds by sending him an Office
Startup Kit. Thiskit devel oped by
LPM and updated with funding from
ANLIR (American National Law-
yers Insurance Reciprocal), the
Bar's endorsed malpractice insur-
ance carrier, ismailed to the young
lawyer-to-be.

8:35 a.m.

Phone rings again. A second-
year associate indicates he is about
to go solo. Is there some way we can
help? Sure there is. He is directed to
the resources of the checkout library
and a publication called Flying Solo.
An Office Startup Kit isthrownin
too to help him get his office started.

9:00 a.m.

Lawyer stops by the LPM
department to take alook at the
resources we have in the checkout
library. After perusing the 500+
items, she decides she wants to
check out two items. LPM informs
her sheisonly alowed to check out
oneitem at atime for two weeks, but
after sheis done with the first item,
she can mail it back and then be
mailed her second choicein return.
She doesn’t have to fight traffic and
find parking again. Attorney smiles
and checks out volume.

LPM gives her full list of materi-
alsto take with her.

9:25 a.m.

Attorney faxes over quotes from
three vendors who are bidding to
network his computers. LPM
compares the quotes to industry
standards for the attorney’s location
and faxes back its analysis of which
company would probably be best to
work with on the networking project.

9:45 a.m.
Local bar association member
calstoask if LPM will participatein
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ameeting of her bar association by
presenting on Financial Manage-
ment for Small Law Firms. LPM
agrees and sends outline for presen-
tation to member. LPM will discuss
general and trust accounting, time
and billing techniques, and alternative
billing methods.

10:00 a.m.

LPM receives e-mail of library
checkout request. It seems a lawyer
visiting the State Bar's Web site
found the LPM page at
www.gabar.org/lpm, and discovered
sampleformsand thelist of library
materials. Seeing how easy it was to
get abook on thelist, the lawyer
submitted a check out request. He
also noticed past articles, alist of
software library items on the site as
well. Upon moving on, he also saw
an announcement of future discus-
sion boards and departmental news-
letters for the site.

10:15 a.m.

Phonerings. Lawyer looking for
used law books wants to know if
LPM can help. LPM giveslist of
companies and their contact informa-
tion.

10:30 a.m.

LPM meets with Generd
Practice and Trial Section to set
schedule for the next wave of Law
Staff seminars to be held around the
state. It was decided that the semi-
nars would be re-evaluated. The
seminar series (based on popular



demand) that had been given in the
past were on these topics: Law
Office Confidentiality and Ethics;
General Administrative Systemsfor
Law Offices; Time and Billing and
Accounting; How to Deal with
Difficult Clients, Bosses, and Co-
Workers (with panels of local
lawyers); and Organization and
Stress Management.

10:50 a.m.

LPM submits materia tolocal
law firm for upcoming in-house CLE
program to be delivered by LPM.

11:00 a.m.

Attorney looking for technology
solutionscallstoask if LPM is
familiar with any systemsthat
might help hisnon-techie
practice. LPM discusses the
following topicswith the
attorney: networking her
computers; the current
systemsin placein her
office; the case
management systems
that are most popular
and the number of
featuresin these
programsthat could
help in her practice;
automating her time
and billing and account-
ing procedures, adding
inlitigation support; and
animplementation planfor
getting the programsinstalled
in her office and having her and
her staff properly trained. LPM
invitesthe atorney to set an appoint-
ment to come by the LPM software
library to compare the software
packages she seemed most interested
inbefore purchasing. (Follow uptothis
gtory: Theattorney visited thelibrary
and chose an appropriate package. She
ordered the software at a discount
through LPM and requested they come
to her office and implement the

program.)

11:30 am.

New attorney visitswith LPM to
go over business and marketing plans
for her new firm. LPM advises on
techniques that can help grow her
new practice.

11:55 a.m.

Phone rings. Lawyer wants to
know if LPM has a sample partner-
ship agreement. LPM faxes several
samples, lets lawyer know that there
are several good ABA publications
that may help himwith drafting his
own agreement, and tells him these
books are available for checkout
from the resource library.
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Noon: Lunch

1:00 p.m.

LPM visits nearby law school to
present short program to students on
How to Start and Build a Success-
ful Law Practice.

1:30 p.m.

LPM spends the rest of the day
performing an on-site consulting visit
with alocal firm having severa
management issues. The staff is out
of control, the accounting procedures
are called into question after account
errors arefound, thefirmishaving
troublelocating files, clientshave
expressed concerns over unreturned

calls, and the firm does not know
how to handle the 12 new cases
it just acquired. LPM investi-
gates the issues by meeting
with the partners to map
out aplan of action for
thevisit. LPM then
interviewsall of the
atorneys and the
staff asking ques-
tions about the
systems and
proceduresused in
the firm. LPM
informsthe firm that
recommendationswill
be put inwriting and
sent to them. Thefirm
paysalow consulting
fee based on the amount
of timespentinthefirm

(half-day) and the number of

atorneysinthefirm.

5:30 p.m.

LPM goes home to rest and
looks forward to another day to help
Bar members with their management
needs.
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Discipline Notices (October 26 - December 13, 2000)

DISBARMENTS

Wayne P. Thigpen
Augusta, Georgia

Wayne P. Thigpen (Sate Bar No. 704525) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated October 30, 2000. The State
Bar filed four Notices of Discipline against Thigpen.
Thigpen failed to respond to the Noticesin atimely manner.

In one case Thigpen was hired in 1998 to handle a
domestic relations matter. Although the client paid Thigpen
$750, Thigpen never did any work on the case, lied to the
client and said he was working on the case, failed to return
the file upon request, and falsely represented to the Investi-
gative Pand that he had returned the file and refunded the
fee. Thigpen subsequently returned the feein July 2000.

In another case Thigpen was appointed in 1999 by the
Columbia County Superior Court to represent aclientina
criminal case. Thigpen informed the client that he could not
do any work for him without afee. Although the client paid
the fee, Thigpen never worked on the case, lied to the client
and said he was working on the case, failed to return the
file upon request, and falsaly represented to the Investiga
tive Panel that he had returned the file and refunded the
fee. Thigpen subsequently returned the feein July 2000.

In the third case Thigpen was hired to handle a
collection matter for aclient regarding the sale of her
former business. The client paid Thigpen'sfee, but
Thigpen never did any work on the case, lied to the client
and said he was working on the case, and failed to return
the file or refund the fee upon request. Thigpen subse-
guently attempted to return the fee in July 2000 but did not
receive a response from the client as to the amount due.

In the fourth case aclient hired Thigpen to handle a
criminal case for her sonin 1999. After the client paid the
$1,500 fee, Thigpen never did any work on the case, lied
to the client and her son and said he was working on the
case, and failed to return the file upon request. Thigpen
also falsely represented to the Investigative Panel that he
had returned the file and refunded the fee. Thigpen
subsequently returned the fee in July 2000.
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Charles T. Erion
Warner Robins, Georgia

By Supreme Court order dated October 30, 2000, Charles
T. Erion (Sate Bar No. 249900) has been disbarred from the
practice of law in the State of Georgia. Erion was hired to
represent aclient inalitigation matter and waspaid aninitia
retainer of $750. Helater requested an additiona $2,000 fee,
whichtheclient paid by check. After giving Erion the additional
fee, the client was unable to contact him and placed ahold on
the check. Erion subsequently failed to represent the client in
the litigation matter or to refund the $750 fee. Erion caused the
client to suffer needlessworry and concern and the client
riskedthelossof legd rightsand remediesavailable.

Frank Turner Bell
Colquitt, Georgia

Frank Turner Bell (State Bar No. 047790) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated November 30, 2000. Bell
was the closing attorney for the sale of real estate located
in Miller County, Georgia. The prospective purchaser gave
Bell a check for $5,000 to serve as “earnest money.”
Although the contract provided that Bell was not to cash
the check until closing, Bell negotiated the earnest money
check. The sale never occurred. Subsequently on June 18,
1999, Bell issued a check from his attorney escrow
account in the amount of $5,000 to the prospective
purchaser as a “contract refund.” This check was re-
turned for insufficient funds. Thereafter, Bell failed and
refused to account for the original $5,000 earnest money
check; failed and refused to account for any of the
proceeds derived from the original check; and failed and
refused to return the $5,000. Bell converted the $5,000
derived from the earnest money check to his personal use.

James Gerald Lipscomb
Marietta, Georgia

James Gerdd Lipscomb (State Bar No. 453651) has been
disbarred from the practice of law in the State of Georgiaby
Supreme Court order dated November 30, 2000. Lipscomb
agreed to represent aclient in March 1996, and thedlient’s
parents paid him $500 for expenses. In March 1997 theclient’s
parentspaid him an additiona $200. In March 1998 Lipscomb
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filed alawsuit and in September 1998 the Gwinnett County
Sheriff’s Department unsuccessfully tried to serve the defen-
dant with acopy of thelawsuit. Although Lipscomb was
notified that the defendant could not belocated, Lipscomb
failed to make further effortsto perfect service. The client and
his parents repeatedly caled Lipscomb to check on the status
of the case. Lipscomb rarely returned those calls, but when he
did he stated that he was working on the case. In January
1999 the Court dismissed the lawsuit for falureto perfect
sarvice. Lipscomb failed to inform the client and when the
client wrote himin March 1999 inquiring about the status of the
case, hefailed to respond. Lipscomb dsofailed to respond to
disciplinary authorities.

Chijioke Iwuogo
Norcross, Georgia

Blaise Chijioke Iwuogo (State Bar No. 385580)
voluntarily surrendered hislicenseto practice law inthe
State of Georgia. The Supreme Court accepted Iwuogo’s
surrender by order dated November 30, 2000. Iwuogo
pled guilty to one count of conspiracy to commit mail
fraud and was disbarred based on thisfelony conviction.

James M. Corbeil
Warner Robins, Georgia

James M. Corbeil (State Bar No. 187362) voluntarily
surrendered his license to practice law in the State of
Georgia. The Supreme Court accepted Corbeil’s surren-
der by order dated November 30, 2000. Following his
suspension from the practice of law by order on May 10,
1999, in another disciplinary matter, Corbeil failed to
provide an accounting of funds and other assets belonging
to clients he represented at the time of his suspension
despite their requests that he do so.

SUSPENSION

Ronald C. Carter
Atlanta, Georgia

Ronald C. Carter (State Bar No. 114585) petitioned the
Supreme Court for Voluntary Discipline. On November 30,
2000, the Supreme Court suspended Ronald C. Carter
(Sate Bar No. 114585) from the practice of law for one
year. Carter must receive certificate from the State Bar's
Lawyer Assistance Program that he is fit to resume
practice prior to reinstatement. After settling a case for a
client, Carter received the settlement fundsin afiduciary
capacity and told the client that he would pay $1,200 on her
behalf to Humana/Employers Health as reimbursement for
medical bills. Carter failed to pay themedical billsina
timely fashion and converted the fundsto his own use.

PUBLIC REPRIMANDS

David H. Buchanan
Sone Mountain, Georgia

Attorney David H. Buchanan (State Bar No. 092165)
has been ordered to receive a Public Reprimand by order of
the Supreme Court dated October 26, 2000. Buchanan
agreed to represent clients who were injured in an automo-
bile accident. Hefiled suit on their behalf, but when the
Fulton County Superior Court ordered the action transferred
to another county, Buchanan failed to advise hisclientsto
pay the venue transfer fee and failed to pay it himself. The
Court dismissed the case in December 1997, but Buchanan
did notinform hisclientsuntil February 1999.

David B. Pittman
Vidalia, Georgia

By order dated November 20, 2000, Attorney David B.
Pittman (State Bar No. 581040) has been ordered to
receive aPublic Reprimand and to submit to a consultation
with the Law Practice Management Program of the State
Bar within 60 days of November 20, 2000. Pittman acted
asclosing attorney for loansthat were provided by Viddia
Federal Savingsand Loan. In 1992 and 1993 Pittman failed
to give documentsfrom 12 transactionsto Vidalia Federal
despite repeated requests from a bank officer. The missing
documentsincluded final title opinions, security deeds, and a
final titleinsurance policy. In 1995 Pittman provided most of
the missing loan documents after the bank officer filed a
grievance with the Sate Bar. Pittman disregarded legal
matters by taking from 18 to 30 monthsto produce closing
documents to the bank, and the bank was harmed through
the cost of its efforts to secure documents and its potential
financia exposure.

REVIEW PANEL REPRIMANDS

Edward Francis Danowitz
Atlanta, Georgia

Attorney Edward Francis Danowitz (State Bar No.
003180) has been ordered to receive a Review Panel
reprimand by order of the Supreme Court dated October 26,
2000. Danowitz filed a Chapter 7 bankruptcy casefor a
client. The client subsequently converted her bankruptcy
case from a Chapter 7 to Chapter 13. Prior to the conversion,
the client deposited $5,000 into Danowitz'strust account
from income earned while under Chapter 7. When she
converted to Chapter 13, the client filed schedulesthat failed
to disclose the funds she had placed in Danowitz's trust
account which were not property of the bankruptcy estate,

Continued on page 52
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Alcohol/Drug Abuse and Mental Health Hotline

If you are a lawyer and have a personal problem that is causing you significant concern, the Lawyer Assistance Program
(LAP) can help. Please feel free to call the LAP directly at (800) 327-9631 or one of the volunteer lawyers listed below. All

calls are confidential. We simply want to help you.

Area Committee Contact Phone

ATDANY oo H. SLEWAIt BrOWN. ..ot (912)432-1131
ALNENS L. ROSSMCCONNE .....oceiiiiiiit e (706) 359-7760
AlANTA ..o MEISSAMCMOITIES .....cueeeeeeseere et neenes (404) 522-4700
FlOMOa ...t PatriCK REIY ..o (850) 267-1192
ALANEA ..o HeNry TrOUMEN .......ceiirerienierie e (770) 980-0690
ALlANta ..o Brad Marsh ... (404) 876-2700
ALlaNta/DECEIUN ......ceevereiieierieirie e BARFUIT .o (404) 231-5991
Atlanta/JoNEShOr0 ..........coeeeeeieeererere e CharleSDIIEDE .....c.eieeieiee et e 404) 355-5488
L©00 101> [ - U S (=.Y/< 0 [ OR AN 0 1 4 S (706) 778-8600
Fayetteville.......cooireicece s GlENHOWEI ... (770) 460-5250
HazZelhUISt ..o LUMBNEATE ... e (912) 375-5620
/= o o 1SS BOD DA€l ..o e (912) 741-0072
MACON ...t BODBEMIN ... (912) 745-7931
NOFCIOSS. ..c.teeeeeie ettt e Phil MCCUIAY ..ot (770) 662-0760
ROME .. e e e 2 T0] o o = o YR (706) 234-9442
SAVANNAN ..o TOMEAENTIEd ... (912) 234-1568
ValdOSta ...coveieeeiierie e JONN BENNELL ... e (912) 242-0314
WY CTOSS ...cvvieeieeseisiesieseeneeeeneeneesessese e sresresreseesse s JudgeBen SMith .......ccceiiveresesccree e (912) 285-8040
Wayneshoro........ooecnicc JEITY DaNi€ ... e (706) 54-5522

Continued from page 51

but which, after conversion to Chapter 13, became property

of the bankruptcy estate. Danowitz filed the client’s Chapter
13 schedules and admitted that the deposited funds were not
properly reported to the bankruptcy court.

Ann Porges-Dodson
Macon, Georgia

Attorney Ann Porges-Dodson (State Bar No. 584633)
filed a Petition for Voluntary Discipline after aFormal
Complaint wasfiled. Porges-Dodson withdrew from employ-
ment without taking reasonable stepsto avoid foreseeable
prejudiceto therights of her client and failed to respond to
the Sate Bar’s Notice of Investigation. The Supreme Court
accepted the Petition on November 30, 2000, and ordered
Porges-Dodson to receive a Review Pand reprimand, attend
Ethics School, and immediately return all papersand property
which belongtotheaggrieved client.

INVESTIGATIVE PANEL REPRIMANDS

James Luther Lester
Augusta, Georgia

Attorney James Luther Lester (State Bar No. 447300)
has been ordered to receive an Investigative Panel repri-
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mand by order of the Supreme Court dated November 30,
2000. Lester represented the mortgage company seeking to
foreclose on the home of aformer client. Lester had
represented the client in adivorce, pursuant to which fina
decree the client was awarded the home.

INTERIM SUSPENSIONS

Under State Bar Disciplinary Rule 4-204.3(d), a
lawyer who receives a Notice of Investigation and failsto
file an adequate response with the Investigative Panel
may be suspended from the practice of law until an
adequate response isfiled. Since October 26, 2000, three
lawyers have been suspended for violating this Rule.

REINTSTATEMENT

Jean Carleen Marcantonio
Albany, Georgia

The Supreme Court of Georgia suspended Jean
Carleen Marcantonio (State Bar No. 469966) from the
practice of law for 30 monthsfor aviolation of Standard 65.
Marcantonio complied with the conditionsfor readmission
and was reinstated by the Court on November 13, 2000.
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MEMOIR OF A DISTINGUISHED LIFE
IN GEORGIA LAW

Braswell D. Deen, Jr., Trial by Combat!, aDesignated Chess Expert) at Emory and Oglethorpe

Deen Books, 258 pp. $29.95

Universities, aswell asclasses at two evening law schoolsin
Atlanta. He was married to Jean Buie Deen for 47 years

Reviewed by Michelle W. Johnson until her death in 2000 and has two sons, Braswell 111, a
doctor, and Sanders, alawyer. He remains active as a
THE PUBLICATION OF TRIAL BY COMBAT! BY mediator and arbitrator in private practice.
retired Georgia Court of Appeals Judge Braswell D. Deen, Judge Deen draws upon these various experiencesin his
Jr., isthe latest accomplishment in 50 years of servicetothe  book. Part | deals with “The Law” Chapter 1 summarizes
GeorgiaBar. The book isacompilation of Judge Deen's more than 50 famoustriasthat helped shape our legal system
personal history, hisscholarship, and hisviewson various beginningwith the Biblica storiesof CainandAbel, Solomon,

legal and cultural issuesincluding
the First Amendment, the debate
over evolutionism versuscreation-
ism, and societal factors that lead
to criminal behavior.

In order to fully appreciate
Trial by Combat!, itishelpful to
read it in the context of Judge
Deen's remarkable life. Braswell
Deen, Jr. wasborn in Tdfair
County, Georgia, in 1925. He grew
up inAlmaand joined the United
States Marines a age 19. He
fought inWorldWar 11, receiving
the Purple Heart for combat

Job, and Jesus Christ; continuing
through Captain Kidd and Mary

Queen of Scotsin Britain; and
ending with American cases
including the ScopesMonkey Trid,

Lizzie Borden, Loeb and Leopold,
the Yazoo land fraud, and Leo
Frank. Chapters 2 and 3 discuss
“Colorful Case Citesand Com-

ments” with citationsto Georgia
appellate decisonsasdiverse as
® Sanfield v. Sate, 1 Ga. App. 532

(1907) (* Singing blackguard songs,
tearing planksoff house, riba dry
and lecherous conduct—did not

wounds suffered in Okinawa, o - condtitute riot”) and Harrell v.
Japan. He graduated from the = Carlton, 141 Ga. App. 41, 42
University of Georgiain 1950, - (1977) (“Release, can't settle for
where he was President of Pi o hub caps and sue for fenders’).
Kappa Alphafraternity and Vice [t 1 Part 11, entitled “Law, Science,
President of Delta Theta Pi lega ]'-" Education& Philosophy,” isa
fraternity. Judge Deen returned to \ potpourri of essaysonevalution,
Alma, where he practiced law for hﬂ , _._5}] crime, the Firs Amendment, and
many years and spent eight years S more persona topics such as Judge
inthe Georgial egidature. In 1953 BRASWELL D. DEEN. JH Deen’'sfamily genedlogy and his
he authored Georgia's\WWomen favorite books, works of art, operas,
JurorsBill whichdlowed Georgia golfers, basketbd| players, and
women, for thefirst time, to serve onjuriesintria courts. In limericks. The concluding chapterstdll the harrowing story of

1965, Governor Carl E. Sandersappointed himtotheGeorgia  hismilitary servicein Peldiu, Japan, where hewasone of only
Court of Appedls. During his 25 years on the bench, hewrote  nineMarinesfrom his platoon to escapeinjury or desth, andin
morethan 4,000 published opinionsand substantially contrib- Okinawa, where he wasinjured by mortar fire before being

uted to the body of case law that Georgialawyersfollow
today. He hastaught law; religion, philosophy, and chess (heis

Continued on page 54
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IsThisAny of Your Busness?

By Mike Monahan

THERE ARE ABOUT A MILLION PEOPLE IN
Georgialiving at or below thefederal poverty guiddines,
most living not in the shadows of Atlanta s skyscrapers but
in our smaller cities and towns. They have their share of
landlord/tenant and consumer problems. Domestic violence
remains entrenched. Theaim of civil lega servicesand
coordinated pro bono programs are to meet these most
critical personal legal needs of low-income Georgians. Until
recently, the pro bono community has overlooked another
pressing need: community economic development. Business
lawyers can help build communities by volunteering to be
lawyersfor the poor—handling legal matters associated with
economic devel opment and microenterprise efforts.

Georgia snonprofit sector ishealthy and growing.
According to the Georgia Nonprofit Resource Center,
Georgiaishometo 14,155 active charitable organizations.*
Georgia snonprofit community iscomprised of artsorganiza
tions, and child-care, hedlth, and education programs—thefull
range of community-centered activities. Thetop one-thirdin
terms of organization budget isdistributed over 138 of
Georgia s159 countieswith more than half located in metro
Atlantaalone.2 Thus, rura areas of Georgialag behind the
rest of the state in nonprofit activity that draws outside capitd,
improves the community, and increases work and entrepre-
neurial opportunities. Lawyersinrural GeorgiaandinAtlanta
can, however, make a difference and correct that situation.

In 1997, the State Bar of Georgia crested A Business
Commitment Committee. Thegod of thiscommitteeisto
encourage bus nesslawyersto volunteer their time by handling
legd mattersfor emerging or existing nonprofit businessesserving
the poor, or for microenterprise effortswithin thelow-income

community. Thecommitteeworkshand-in-hand with Georgia
Legd Servicesin an effort cdled the“ ABC Project,” which
meatches volunteer lawyersand community-based groups.

Numerous community-based organizationshave
emerged recently in response to state and federal welfare
reforminitiatives. Many of these groupswill seek nonprofit
organizationa status, but because of their nature, many
existing Georgianonprofit organizationsand emerging
organizations lack the resources to obtain necessary lega
counsel. Many more are unaware that they may have a
legal issue. Many nonprofit organizations, rushed into
creation, need legal audits and advice on corporate restruc-
turing. Volunteer lawyers handle such matters as incorpora-
tion, tax exemption, real property issues, contracts, aswell
asjust about any legal issue arising in the business context.

The GeorgiaABC Project isamodel pilot project of
the American Bar Association Section on Business Law
and uses all volunteer lawyers, from solo practitionersto
lawyersfrom small, medium, and largefirms. Through a
structured, coordinated pro bono program likethe ABC
Project, business lawyers can provide assistance to
individuals that otherwise may not be able to afford legal
counsel. To volunteer, please contact the State Bar Pro
Bono Project at 1-800-334-6865, or by e-mail at
mike@agabar.org.

Mike Monahan is director of the Sate Bar of Georgia Pro Bono Project.

1. Snapshots: Georgia Nonprofits, NONPROFIT GEORGIA
(Nonprofit Resource Center, Atlanta, GA) Winter 2000, at 6.
2. Id.a8.

Continued from page 53

rescued by one of his comrades. Judge Deen writes, “ During
the past 50 years hardly aday passesthat | don’t recall
something about thethreeid ands of Pavuva, Peleiu and
Okinawa. My most pleasant memories are recalling the
friendships, theold buddiesweplayed volleybal with, playing
heartsand pinochleontheships, esting, training, fighting, and
digging foxholes, bleeding and suffering together for acommon
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causein smple obedienceto duty.”

Judge Deen’ s book offers awealth of information
regarding Georgia history and jurisprudence, aswell asa
unique perspective on the life and work of one of
Georgia' s most respected lawyers.

Michelle Wilkins Johnson is of counsel at Nelson Mullins Riley &
Scarborough LLP in Atlanta, Georgia. She practicesin the areas of em-
ployment law and businesslitigation.

R JJOURNAL



FEBRUARY 2001



Proposed Forma Advisory
Opinion Request No. 00-R3

QUESTION PRESENTED:

Isit ethically permissiblefor an
attorney, with or without noticeto a
client, to charge for a standard time
unit without regard to how much time
isactually expended?

SUMMARY ANSWER:

A lawyer may charge for
standard time units so long asthis
does not result in afeethat is
unreasonable, and so long as the
lawyer communicates to the client
the method of billing the lawyer is
using so that the client can under-
stand the basis for the fee.

OPINION:

Given the proper resources,
equipment, and effort, time can be
measured with infinitesimal precision.
As apractical matter, however,
clientsroutinely require only suffi-
cient precisioninattorney billingsto
determine reasonableness and
fairness, and thiswould not normally
necessitate alevel of precisionin
recording the time expended by an
attorney that would require hair-
splitting accuracy. It is the practice of
many attorneysto bill on atime-
expended basis, and to bill for time
expended by rounding to standard
units of from 6 to 15 minutes. This
givesriseto the possibility that a
lawyer could spend 1 minute on a
client matter, and bill theclient for 15
minutes. While“rounding up” is
permissible, see, e.g., ABA Formal
Opinion 93-379 (December 6, 1993),

%

repeatedly rounding up from 1 minute
to 15 minutesis questionabl e at best
and would raise substantial issues as
to whether the fee was reasonable
under Rule 1.5(a), Georgia Rules of
Professional Conduct. See also Rule
1.5(a) ABA Modd Rules of Profes-
sional Conduct. A lawyer could avoid
a challenge to rounded up fees as
excessive by using asmaller mini-
mum unit (a6 minute unit is prefer-
able), and only rounding up if more
than half that time was actually
expended. See Ross, The Honest
Hour: The Ethics of Time-Based
Billing by Attorneys (Carolina
Academic Press: 1996), p. 169.

It must be noted that even this
practice, billingin 6 minute unitsbut
only hillingaunit if morethan 3
minutes was expended, resultsin the
attorney billing for time not actually
expended on the client matter. Rule
1.5(b), Georgia Rules of Professional
Conduct, provides:

When the lawyer has not regularly
represented the client, the basis or rate
of the fee shal be communicated to the
client, preferably inwriting, beforeor
within areasonable time after com-
mencing the representation.

In order to comply with Rule
1.5(b), the lawyer must take care to
clarify to the client the basis for the
billing. To simply inform aclient that
the lawyer would bill on atime
expended basi s, without explaining
any standard unit billing practice,
would not be aclear communication
of the basis for the fee.
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In addition, we note that Rule
7.1(a)(1), Georgia Rules of Profes-
sional Conduct, governs“Communi-
cations Concerning a Lawyer’s
Services’ and provides:

[A] communication is false,
fraudulent, deceptive or mis-
leadingif it:
(1) ...omitsafact necessary to
makethe statement considered
asawholenot materidly mis-
leading.

Comment 1to Rule 7.1 provides
that Rule 7.1 appliesto “all communi-
cations about a lawyer’s services....”

To simply inform aclient that the
lawyer would bill on atime expended
basi s, without explaining any standard
unit billing practice, would omit afact
necessary to make the statement as
awholenot materially misleading,
and would violate Rule 7.1 (a).

To insure aclear understanding
between the attorney and the client,
the attorney should provide the client
with an explanation in writing of the
basis for the fee. Rule 1.5(b),
Georgia Rules of Professional
Conduct. See also Rule 1.5(b) ABA
Model Rules of Professional Con-
duct. In order to comply with Rule
1.5(b), the attorney must communi-
cate the basis for the fee to the
client, andin order to comply with
Rule 7.1(a), the communication must
include an explanation of any stan-
dard unit billing practice.



Noticeof Filing of Proposed Formal
Aadvisory Opinionsin Supreme Court

Second Publication of
Proposed Formal Advisory
Opinion Request No. 00-R3

Members of the State Bar of
Georgia are hereby NOTIFIED that
the Formal Advisory Opinion Board
has made afinal determination that
thefollowing Proposed Formal
Advisory Opinion should beissued.
(This proposed opinion, as it
appeared for first publication in
the August 2000 issue of the

Georgia Bar Journal, referenced
Sandards of Conduct. As it ap-
pears below, the proposed opinion
now references the Georgia Rules
of Professional Conduct, which
became effective on January 1,
2001. No substantive changes
have been made to this proposed
opinion since the first publication.)
Pursuant to the provisions of Rule 4-
403(d) of Chapter 4 of the Rules and
Regulations of the State Bar of
Georgia, thisproposed opinionwill be
filed with the Supreme Court of
Georgiaon or after February 19,

2001. Any objection or comment to
this Proposed Formal Advisory
Opinion must befiled with the
Supreme Court within twenty (20)
days of thefiling of the Proposed
Formal Advisory Opinion and should
make reference to the request
number of the proposed opinions.
Please provide a courtesy copy of
any objections or commentsfiled
with the Supreme Court of Georgia
to John J. Shiptenko, Assistant General
Counsdl, State Bar of Georgia, 800
TheHurt Building, 50 Hurt Plaza,
Atlanta, Georgia 30303.

Reappointment of |ncumbent
Bankruptcy Judge

The current 14-year term of office
of TheHonorable Joyce Bihary, United
States Bankruptcy Judge for the
Northern Digtrict of Georgiaat Atlanta,
isdueto expire September 16, 2001.
The United States Court of Appealsfor
theEleventh Circuitispresently
considering whether to regppoint Judge
Bihary to anew 14-year term of office.

Upon regppoi ntment, theincum-
bent would continue to exercise the
jurisdiction of abankruptcy judgeas
specifiedinTitle 28, United Sates
Code; Title 11, United States Code; and

the Bankruptcy Amendments and
Federa JudgeshipAct of 1984, Pub. L.
No. 98-353, 88 101-122, 98 Stat. 333-
346. In bankruptcy cases and proceed-
ingsreferred by the district court, the
incumbent would continueto perform
the duties of abankruptcy judge that
may include holding status confer-
ences, conducting hearingsand trials,
making final determinations, entering
ordersand judgments, and submitting
proposed findings of fact and conclu-
sonsof law to the district court.
Inasmuch as Judge Bihary is
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seeking regppointment to thispaosition,
members of the bar and the public are
invited tofilewritten commentswith
the court of appealsfor its consder-
ation. Such comments as to whether
theincumbent judge should be reap-
pointed should beforwarded to
Norman E. Zoller, Circuit Executive,
Eleventh Circuit Court of Appeals, 56
Forsyth Sreet, N W., Atlanta, Georgia
30303. All commentswill bekept
confidential unlessotherwisedirected.

Comments must be received not
|ater than March 1, 2001.
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mentors and beginning lawyers' attitudeson professonaism,
assessments of lawyering skills, and perceptions of the Filot
Project. These surveyswill

be repeated in the middle of
the project and a the end to
gauge the results of the
project. Theseeva uations
will beimportant whenthe
Standards Committee makes
final recommendations.

Evauationisasoimpor-
tant because the lawyer-world
seemsto bewatching this Pilot
Project. The Committeehas  gttorneys. "
made severd presentationsto
the ABA and to the National Conference of Bar Presidents. In
July 2000 at theABAAnnua Mestingin New York, the
Standards Committee Reporter, Professor Ron Ellington,
former dean of thelaw schoal a the University of Georgia,
made a presentation to the ABA Committee on Legd Educa
tion and Admissionsto the Bar. Histalk generated numerous
requestsfrom dl over the country for information and copies
of materids.

Fromtheevduationsturned in by beginning lawyersat the
CLE programs, the Committeegained va uableinformation
about how to improve programsfor future beginning lawyers.
These are representative of comments on the CLE programs.

* “Thissmdl group session wasexcdlent. Our

moderator did not focus solely onthe problemsor the
facts but rather discussed many areasinvolved with
dedling with clientsand opposing attorneys.”

* “Thistraining was very useful. Thetopics

covered today were right on target.”

* “Therole-playing and debriefing were very

valuable.”

* “Thiswas awonderful session—good mix of

activity and video involvement/large group discus-
sion. Remaining ‘engaged’ was therefore easy.”

Beginning lawyersidentified some of the most
important thingsthey
learned from these pro-
grams.

* “How to deal with

difficult and uncoop-

erative opposing counsel better.”
* “Maintain professionalismand civility for the

good of the profession, not just because you may

cross paths with opposing counsel again.”

 “Be assertive, but not obnoxious because it can

hurt your client in the courtroom.”
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“This small group session was

excellent. Our moderator did not focus
solely on the problems or the facts but
rather discussed many areas involved
with dealing with clients and opposing
—Project Participant

For a list of participants in the Transition into
Practice Pilot Project, see pages 60-62.

A

* “My own grugglewith many of theissuesiscommon,
and an gpproachisavailableto tackle theissue.”

* “Behonest about your competency and becivilized.”

* “Waysto solve problemsfor clients before

litigation starts’

e “Lookatlong-term

relationship goalsinstead

of short-term.”

e “Learnto ‘expand the

pie' —look at lots of

options.”

» “Keeplinesof

communication open, ask

guestions.”

To assist in the evalua
tion of the Pilot Project,
quarterly Interim Reports
from the mentors and beginning lawyers were required the
first year. Each Interim Report consisted of three parts:

« Schedule of activities and experiences

 Narrative evaluation by the beginning lawyer

 Narrative evaluation by the mentor

One mentor wrote: “The schedule forces us to discuss
specific areas, so that nothing ‘falls through the gaps.”” A
beginning lawyer said, “1 like having someonewhois
experienced to call with questions. | know lots of new
lawyers; however, | am more comfortable speaking with
my mentor on these issues.”

TheCommitteeislearning that beginning lawyersinmid-
sizeand larger firmsfind that the program alowsthem to ask
questionsthat they otherwise might not ask because of
embarrassment, or hot wanting to impose on the mentor’s
time. Typicd wasthiscomment; “ The questionnairesforce the
menteesto seek answersto questionsthat normally would not
arise until aproblem occurred. It is better that the program
asks the mentee to be proactive, rather than reactive, to
learning the ‘ practice’ of law.”

At thismidpoint of the Pilot Project, abeginning lawyer
gave a concise expression of how it helps new lawyers and
protects the public: “ The program provides ameansfor me
to gain benefits of experience without suffering throughtrial
and error.”

The Pilot Project seeksto
improveinafundamenta
way the transition process
from law student to compe-
tent practitioner. It focuses on the most formative period, the
first two years of practice, and cdls on experienced lawyers
to play indispensablerolesin the education of young profes-
sionas—to offer counsd and guidanceto beginning lawyers
asthey acquire practicd skills, makejudgmentswith lasting
conseguences, and first confront ethical and professional
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challengesin the practice of law. Thisisan ambitious
undertaking. The Standards Committee has sought to
formulate a proposed plan of action that meetsthree tests:
o Will itwork?
* Isit sustainable over time?
 Will it do morethan nibble at the margins, that is,
will it make asignificant difference over timein
the leve of competence and professionalism
among members of the Bar?
AtthispointintheFilot Project, the Standards Committee
remainsoptimistic that the program will meet al three of these
goasand, asasdutary by-product, make the practice of law
morecivil, humane, and satisfying to beginning lawyersaswell
as experienced lawyers who serve as mentors. If successful,
thisproject could lead to asystematic professionalism experi-
encethat will reach dl newly admitted lawyersin Georgia All
involvedinthisprogram’sdevelopment believethat it holds
great potentia to shapethelega culturein Georgiain ways
that makereal our professiond ideds.

Sally Evans Winkler is Executive Director, Chief
Justice’s Commission on Professionalism.

C. Ronald Ellington isthe A. Gus Cleveland Professor of
Legal Ethicsand Professionalismat theUniversity of Geor-
giaSchool of Law and Reporter for the Committeeonthe
Sandards of the Profession of the Sate Bar of Georgia.

John T. Marshall isa partner at Powell Goldstein and
has served as chair of the Sandards of the Profession
Committeesinceitscreationin 1996.

1

The Open Socigty Inditute is a charitable foundation created by
financier George Soros to improve the adminigtration of justice.
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Pilot Project: Beginning Lawyers

Sacey Abrams,Atlanta

Brad Adams, Atlanta

Nancy Anderson, Valdosta

Gary B.Andrews, Atlanta
JamesBdli, Columbus

Brandon Barron, Cumming

Brett Bartlett, Macon

Allyson Ledey Beaty, Macon
Matthew P. Benson,
Lawrenceville

StephanieBoyle, Cumming
David Brackett, Atlanta

Leroy Brigham, Augusta

Forrest SheaBrowning, Homerville
WilliamR. Bryant, Satesboro
David Bullard, Macon

Randy Butterfidd, Atlanta
Christopher M. Carr, Atlanta
Chrigtine Sullivan Carson,Atlanta
Brad Carver, Atlanta
AliciaColeman, Atlanta

Matt Cook, Columbus

Matt Covell, Atlanta

MelindaM. Cowan, Douglasville
John Critchfield, Macon
Stephanie Crosse, Columbus
JohnR. Dennis, Summerville
Lori Dodson, Macon
ElizabethA. Dungey, Atlanta
Mike Edmonds, Atlanta

RichardA. EppsJr., Macon
William Esdinger, Carrollton
SaraA. Evans, Newnan
Michael Floyd, Carrollton
ChrigtinaFolsom, Albany
Jennifer Fornal-Bauer, Norcross
Harold Franklin, Atlanta

James Freeman, Macon
Sephaniel . Friese, Atlanta
MelindaGarlington, Atlanta
Ashley R. House, Atlanta

Paul 1vey, Columbus

Kerry Harike Joedecke, Atlanta
Donnal . Johnson, Atlanta
Marcy A. Jolles, Athens
Reginald M. Jones, Atlanta
AdamKatz, Atlanta

David C. Kirk, Atlanta
WilliamH. Kitchens, Atlanta
Craig Cooper Knowles, Atlanta
Amy Kolczak, Atlanta

AngdaL avori, Atlanta

Amy E. Burton Loggins, Atlanta
EugueneLuciani, Lawrenceville
Bryan C. Mahaffey, Marietta
Scott Mayfidd, Griffin

Corin M. McCarthy, Atlanta
Heather B. McNatt, Brunswick
ColinA. McRae, Savannah
MarshaMeloan, Aiken, SC

G EORGI A B A R

JJOURNAL

Yong Men, Atlanta

Jennifer Meyerowitz, Atlanta
Chad Michadlson, Atlanta
Sephen B. Moseley, Rome
DavidMoulds, Atlanta

James Overstreet, Augusta
Ramon Palanca, Atlanta
MelissaA. Peder, Atlanta
Jonathan Petcu, Marietta
AnnePredey, Atlanta

Marc Rawls, Atlanta
Christopher Reeves, Atlanta
Carolyn Sawyer, Atlanta
TinaShah,Atlanta

Edmund H. Skorupski, Folkston
SonjaR. Tate, Augusta

Beth M. Threadgill, Atlanta
Rupal Vaishnav, Decatur
CharlesWainwright,Albany
Scott Wallace, Gainesville
RyanWash, Atlanta

AnnaE. Watkins, Atlanta
Nathan Michagl Whesat, Atlanta
Michael White, Macon
WilliamA. White, McDonough
Kent Willis, Tucker

AmyWoo, Marietta
AngieWoodal, Dalas
LouannYesttes, Atlanta



Continued from page 15

example. In a case, or during the phase of a case,
wherein information regarding the defendant’ s resources
isrelevant to ajudgment that will adequately punish and
deter, counsel may appropriately refer to those resources
inclosing.*

War on Crime

Sometimes alawyer urges the jury to make war on
somesocieta ill by holding it against aparty intheinstant
case. In afederal crimina casein Georgia, the prosecutor
urged the jury to view the defendants as enemiesin the war
ondrugs.® In part, the argument observed that the commu-
nity wasinvolved in awar that isfought in the streets, in the
schools, “and it has been fought in this Courtroom for the
past week.”* The prosecutor urged that: “unless we win
the war, we will al be doomed. These people, aswell as
everyonelisted in that indictment, are the enemy and they
are the enemies of every man, woman, and child inthis
country because they don’'t care what they do. They don’t
care [sic] the pain and the misery and the hurt and the
death that they cause because they only want one thing,
and that's money for themselves.”*

The United States Court of Appeals for the Eleventh
Circuit did not condone the argument. In anote to the
opinion, the court found that “the remarks at issue here
clearly were intended to make the jury angry at [defen-
dants] Boyd and Clowers. Prosecutors have a responsibil-
ity not only to prosecute cases diligently, but also to refrain
from improper methodsin doing s0.”® In the end, how-
ever, the court employed a harmless error analysisto
prevent the argument from overturning the convictions.

Send a Message

Courts around the country have debated the propriety
of “send amessage” arguments. The rhetoric might come
out likethis, inacaseinvolving adip and fall on astair-
way: “Members of the jury, send a message to the
landlords of this city that steps and stairs for tenants
cannot be maintained in the slipshod fashion that Joe
Defendant maintained the stairway in this case.”

In Georgia, “send a message” arguments are not
warmly received in civil cases.® Recent case law
suggests, however, that criminal cases are dif ferent. In
1997, the Georgia Supreme Court held that “[1]t is not
improper for a prosecutor to appeal to ajury to convict in
order to ‘send a message’ to the community.”® The
Georgia Court of Appeals has followed suit.#

Other Objections

Theforegoing nonexhaudtivelist highlightsnumerous
practica objections. There are others: Addressing jurors by
name,”? improper referencesto insurance,® inflammatory
appeds® and inspiring apprehension on the part of thejury
inanoncapital criminal case by describing the dangerous
nature of the defendant are al improper.® These tactics can
be resisted by prompt objections. While afew argument
violations are so seriousthat they will bereviewed inthe
absence of atimely challenge, appellate relief from an alleged
argument error amost invariably requiresthat an objection
appear in the record. Other remedies can aso be considered
depending upontheviolation, likeajury ingtructionto disre-
gard counsel’s remark or arequest for amistrial.

Checklist of Objections

Theforegoing sections have pinpointed numerous
objectionsto improper summations. A list of relevant
objectionsto final argument may be helpful at thispoint.

» Addressing jurors by name

e Appeal to prejudice

 Arguing matter outside the record

« Comment on defendant’'sfailure to testify in a

criminal case

 Disparaging party inaprejudicial manner

» Evidence misstated

» Excluded matter argued

* GoldenRule

* |Insurance

» Misstating the law

* Namecalling

 Personal attack on counsel, party or witness

* Personal opinion on merits of case

» Racia, religious, ethnic or regional bias
Vouching personally for witness
» Wealth of party pilloried®

Conclusion

The network of guidelines surrounding closing argu-
ment provide objections capable of controlling the over-
zealous courtroom orator. The list of these must be readily
at hand at the end of a case. Swifthess and accuracy
must be the hallmarks of counsel’s challengesto improper
argument.”

Continued on next page
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Ronald L. Carlson isthe Fuller E. Callaway Professor
of Law at the University of Georgia, and the author of
thirteen books on evidence and trial practice.

Michael S. Carlsonisan Assistant District Attorneyin
the Augusta Judicial Circuit.
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Billupsv. Sate, 272 Ga. 15, 17, 523 SE.2d 873, 874 (1999) (Benham,
C.J, concurring); Robbinsv. State, 243 GaApp. 21, 25,532 SE.2d
127,130(2000); Johnsonv. State, 226 Ga. 511, 175 SE.2d 840 (1970);
Saxonv. Toland, 114 Ga App. 805, 152 SE.2d 702 (1966).

823 F. Supp. 939 (N.D. Ga. 1993).

Id. at 943.

Id. at 945.

995 F.2d 1512 (11th Cir. 1993).

Id at 1517. Waiver dso was imposed againgt a party who failed
totimely objectin Mullinsv. Sate, 270 Ga. 450, 511 S.E.2d 165
(1999). A good description of how to invoke a reviewable ruling
by the trid court on the issue of improper closing argument is
discussed in Garner v. Victory Express, Inc., 264 Ga. 171, 442
S.E.2d 455 (1994). Be wary of unduly vague objections. See
Jefferson Ins. Co. v. Dunn, 224 Ga. App. 732, 744, 482 SE.2d
383, 393 (1997) (objections were deemed “too vague and gener-
a to invoke a proper ruling by the tria court), rev'd on other
grounds, 269 Ga. 213, 496 S.E.2d 696 (1998).

Counsd aso may wish to request appropriate action in addition
to his objection, including an ingtruction to disregard, rebuke by
the court of opposing counsd, or if the impropriety is of grave
character, a migtrid. Without such requests, if the trid court sus-
tains the objection but fails to teke other curative steps, the ob-
jecting atorney may not be able to complain on apped about the
trid court's refusd to take additiona “available action.” Garne,
264 Ga at 171,442 SE.2d at 456 (civil cases); Hal v. Sate, 180 Ga.
App. 881, 350 SE.2d 801 (1986) (criminal cases).

See Burton v. Sate, 225 Ga. App. 217, 483 S.E.2d 658 (1997).
Smithv. State, 186 Ga. App. 303, 312, 367 S.E.2d 573, 580
(1988) (referring to O.C.GA. § 17-8-75); Castell v. State, 250
Ga. 776, 301 S.E.2d 234 (1983).

Brooksv. State, 243 Ga. 246, 252, 532 S.E.2d 763, 768 (2000);
McClainv. State, 267 Ga. 378, 477 S.E.2d 814 (1996) (deciding
that such clear expression of persona belief was not shown).
Boldenv. Sate, 272 Ga. 1, 2, 525 S.E.2d 690, 691 (2000)
(“[Clounsel may not state to the jury his or her personal
belief about the veracity of a witness.”).

Brooks, 243 Ga. App. 246, 532 S.E.2d 763; Crews V. State,
226 Ga. App. 232, 486 S.E.2d 61 (1997); See Greenev. State,
266 Ga. 439, 469 S.E.2d 129 (1996), rev'd on other grounds
519 U.S. 145, 117 S.Ct. 578 (1996).

See, e.g., Greene, 266 Ga. at 449-50, 569 S.E.2d at 140-41.
Carruthersv. State, 272 Ga. 306, 528 S.E.2d 217 (2000) (re-
versing death sentence because prosecutor directly quot-
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24,

25.
26.

27.

28.

R

ed religious authority as mandating sentence). But see Fer-
rell v. State, 149 Ga. App. 405, 254 S.E.2d 404 (1979) (finding
no error in quoting from Bible).

Brooks, 243 Ga. App. 246, 532 S.E.2d 763; Crews, 226 Ga. App.
at 236, 486 S.E.2d at 65 (1997); seePacev. State, 271 Ga. 829, 524
S.E.2d 490 (1999) (prosecutors religious reference permitted
where prosecutor did not argue that divine law caled for deeth
sentence), cert. denied, —U.S. —, 121 S.Ct. 101 (2000); Greene,
266 Ga. a 236, 469 S.E.2d at 65; Elizabeth A. Brooks, Note, Thou
Shalt Not Quote the Bible: Determining the Propriety of At-
torney Use of Religious Philosophy and Themes in Oral Argu-
ments, 33Ga. L. Rev. 1113(1999).

Harrisv. Pacific Floor Mach. Mfg. Co., 856 F.2d 64, 68 (8th
Cir. 1988) (affirming trial court’s overruling of objection
because Ann Landers article was only a general observa-
tion on human behavior and not a comment on the particu-
lar facts of this products liability case).

Id. at 69.

Williamsv. Piggly Wiggly S., Inc., 209 Ga. App. 490, 433
S.E.2d 676 (1993); Kornegay v. Sate, 174 Ga. App. 279, 281,
329 S.E.2d 601, 604 (1985).

O.C.G.A. 8 17-8-75 (1997). This statute provides that if coun-
sel makes a prgjudicia statement that is not in evidence, then
upon objection, the court shall rebuke counsel and instruct
the jury in a manner which removes the improper impression
from their minds or shall grant amistrid.

Rondd L. Carlson, Argument to the Jury: Passion, Persuasion,
and Legal Controls, 33 Sr. LouisUniv. L.J.787, 803 (1989).
Myrick v. Stephanos, 220 Ga. App. 520, 523, 472 S.E.2d 431,
435 (1996) (citation omitted).

McClain, 267 Ga. at 383, 477 S.E.2d at 821 (1996).

The area most policed by the Golden Rule prohibition is the
argument of damages in civil cases, when plaintiff’s counsel
pleads with jurors to put themsalves in the plaintiff‘s position.
SeeNaimat v. Shelbyville Bottling Co., 240 Ga. App. 693, 524
S.E.2d 749 (1999) (deciding that certain remarksnot directed at
damages in civil case are not considered impermissible under
the Golden Rule prohibition).

Pace, 271 Ga. at 844, 524 S.E.2d at 506 (inviting jurors to
imagine themselves in the victim‘s place violates the Gold-
en Rule prohibition, but the time to object to improper clos-
ing argument is when the impropriety occurs at trial).
Dudarv. Lewis, 158 Ga App. 724,727,282 SE.2d 194, 196 (1981).
See Billups, 272 Ga. at 17, 523 S.E.2d at 874 (Benham, C.J.,
concurring) (noting that prosecutor apparently stated that
when the devil is on trial, you have to go to hell to get wit-
nesses); Pace, 271 Ga. at 841, 524 S.E.2d at 504 (finding no
reversible error when prosecutor referred to defendant as
“Satan’s lap dog”); Miller v State, 226 Ga. 730, 177 S.E.2d
253 (1970), (brute, beast, animal, mad dog), vacated in part
on other grounds, 408 U.S. 938, 92 S.Ct. 2867, on remand,
229 Ga. 731, 194 S.E.2d 410 (1972); cf. Hammond v. Sate,
264 Ga. 879, 452 S.E.2d 745 (1995) (concluding that prose-
cution could refer to defendant during closing argument as
“Demon,” as this was shown to be defendant’s nickname).
Geoffrion v State, 224 Ga. App. 775, 482 S.E.2d 450 (1997),
overruled on other grounds, Mullins v. State, 270 Ga. 450,
511 S.E.2d 165 (1999).

Brownyv. State, 110 Ga. App. 401, 138 S.E.2d 741 (1964); At-
lanta Coca-Cola Bottling Co. v. Shipp, 170 Ga. 817, 154 SE.
243 (1930); see Kornegay, 174 Ga. App. at 281, 329 S.E.2d at
604 (1985); see also Seaboard Coast Line R.R. v. Towns, 156
Ga. App. 24, 24, 274 SE.2d 74, 76 (1980) (finding that trial
court properly instructed jury to disregard any reference to
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racia or religious prejudice in counsel‘s closing).

29. Peoplev. Bahoda, 448 Mich. 261, 531 N.W.2d 659 (1995).

30. SeeNguyenv. Sae, 271 Ga 475, 520 SE.2d 907 (1999) (dating that
in rare indances the particular ethnidity, religion or culture of a party
may berdevant); Garciav. Sate, 267 Ga 257,477 SE.2d 112 (1996).

31. Bahoda, 448 Mich. at 272, 531 N.W.2d a 665 (footnote omitted).

32. Id. at 267 n.6, 531 N.W.2d at 663 n.6.

33 Alexander Underwriters Gen. Agency, Inc. v. Lovett, 182 Ga.
App. 769, 357 S.E.2d 258 (1987) (finding that corrective ac-
tion by trial court can be sufficient).

34. Other courts apply Smilar rules. See, eg., Rodgers v. Fisher Body
Div., Gen. MotorsCorp., 739 F.2d 1102, 1105 (6th Cir. 1984).

35. United States v. Boyd, 131 F.3d 951 (11th Cir. 1997).

36. Id. at 955.

37. 1d.

3B Id. a n4.

39. See Alexander Underwriters Gen. Agency, 182 Ga. App. & 775,
357 SEE.2d a 264 (during closing argument counsdl said jury
should send an appropriate message to the insurer, tria court
directed the jury to erase comment from their mind). For afederd
case on the same point, see Ned , 823 F. Supp. a 943. Sometimes
the essence of a “send-amessage” argument appears in a differ-
entform. See, eg., Carlinv. Fuller, 196 Ga App. 54, 55, 395 SE.2d
247249 (1990) (arguing that party “‘needs to be punished and

40.
. Greenv. State, 244 Ga. App. 697, — S.E.2d — (2000). Seethe

42,

&R

46.
. Id. at 820.

pendized so that she won't ever think about doing it again’™).
Carr v. Sate, 267 Ga. 547, 556, 480 S.E.2d 583, 592 (1997).

reference to the local community in Scott v. State, 240 Ga.
App. 50, 522 S.E.2d 535 (1999) (allowing prosecutor to ap-
peal to jury to enforce the law and stamp out drug abuse).
Atlanta Sove Works, Inc. v. Hollon, 112 Ga. App. 862, 873,
146 S.E.2d 358, 366 (1965) (“It has been held in other juris-
dictions that it is improper to single out a particular juror,
address him by name, and personally appea to him,” and
Georgia disapproves of such a practice).

Lomanv. Reville 215Ga App. 356,450 SE.2d 707 (1994); Ronalb L.
CarLsON, TRIAL HANDBOOK FOR GEORGIA L AwYERs 619 (2d ed. 1993).
Bell v. Sate, 263 Ga. 776, 439 S.E.2d 480 (1994).

Serling v. Sae 267 Ga. 209, 477 SE.2d 807 (1996); ssealso Wyatt
v. Sate, 267 Ga 860, 485 SE.2d 470 (1997) (appellant complained
that during the guilt-innocence phase of a mdice murder tria the
prosecutor argued that if the jury returned a verdict of not guilty
the gppellant could get his gun back and ride down the eevator
with the jury as they leave the courthouse; held, prosecutor’s
statements to the jury were improper as raising the specter of fu-
ture dangerousness); CarLSON, Supra note 43, a 621-22.

Carlson, supra note 20, at 809.
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Continued from page 30

cases in which statutory aggravating circumstances have
been proven.''? Because the full text of the constitutional
provision givesthe Georgia Supreme Court jurisdictionin
those “ classes of cases’ in which the death penalty “may
beimposed,” it would seem that the Supreme Court
retains jurisdiction over all cases of murder, treason, and
aircraft hijacking. Inits 1984 decision in Sate v.
Thornton,™* however, the Supreme Court held that
because the death penalty could not have been imposed in
the murder case under review, as the State did not give
timely notice of itsintent to seek the death penalty,™* the
Court did not have jurisdiction of the case. But, asa
matter of policy, the Court held that it would continueto
review all murder cases “at the present time.” This
continues to be the view of six of the Justices on the
Supreme Court.**s

It should also be noted that the 1983 Georgia Constitu-
tion differsfrom itsforebears by eliminating the require-
ment that there be a conviction of the crime. Prior to
enactment of the 1983 Constitution, interlocutory appeal s
in capital felony prosecutions were thus decided by the
Court of Appeals.*® Pre-conviction appeals in murder
cases are now decided by the Supreme Court.**’

Jurisdiction Of Supreme Court To
Answer Certified Questions From
QOut-of-State Courts

Under the authority of O.C.GA. § 15-2-9 (a), the
Supreme Court has provided in its Rule 46:

When it shall appear to the Supreme Court of the
United States, to any Circuit Court of Appeals of the
United Sates, or to the Court of Appeals of the Dis-
trict of Columbiathat there are involved in any pro-
ceeding beforeit questionsor propositions of thelaws
of this State which are determinative of said cause
and there are no clear controlling precedents in the
appellate court decisions of this State, such federal
appellate court may certify such questions or propo-
sitions of the laws of Georgia to this Court for in-
structions.

In certification orders, it iscustomarily noted that phrasing
of the certified question does not restrict the Supreme Court’s
consderation of the problemsinvolved and issuesraised as
perceived by the Court in its anaysis of the case record.*!
Federd courts utilizethisprocedure when applying the
substantivelaw of Georgiain diversity actions.**°

66 G EORGI A B
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Conclusion

The state constitutional scheme for determining state
appellate court jurisdiction wasoriginally enacted in the
early part of the twentieth century and remains virtually
unchanged. Theobviousintent of the Constitutionisto
vest the Supreme Court with jurisdiction over those cases
with heightened gravity and importance. It seemsthat a
different jurisdictional schemewould better accomplish
this objective as we enter the twenty-first century.

Smon Weinsteinisemployed as senior staff attorney for
Judge Herbert Phipps on the Georgia Court of
Appeals. He got his B.A. degree from Emory
Universityin 1976. Hegot hisJ. D. degree, cumlaude,
fromthe University of Georgia School of Law in 1976.

Ga. Consr. art. VI, 8 VI, 111 (1983).The Florida Supreme
Court recently exercised jurisdiction in highly publicized
election contest proceedings arising from the Bush-Gore
Presidential race. The Florida Constitution does not give
the Florida Supreme Court jurisdiction over election con-
tests as such. See FLA. CONST. art.V, § 3(b). In the Presi-
dential election contest proceedings, the Florida Supreme
Court exercised jurisdiction under a provision of the Flori-
da Constitution giving that court discretionary authority
to review “any order or judgment of atrial court certified
by the district court of appeal in which an appeal is pend-
ing to be of great public importance, or to have great effect
on the proper administration of justice throughout the
state, and certified to require immediate resolution by the
supreme court.” See Gorev. Harris,. No. SC00-2431, at p.1
(S. Ct. Fla, Dec. 8, 2000) (citing FLA. Const. art. V, 8§
3(b)(5)).

Ga. Const. art. VI, 8 VI, 1111 (1983).

Ga. Const. art. VI, 8 VI, T1V (1983).

GAa. Const. art. VI, 8V, 1111 (1983).

Ga. Const. art. VI, 811, 11V (1976).

Perkinsv. Hattiesburg Brick Work, 212 Ga. 804, 96 S.E.2d
361 (1957).

Ledbetter v. Roberts, 213 Ga. 47, 96 S.E.2d 614 (1957).
Kariuki v. DeKalb County, 253 Ga. 713, 324 S.E.2d 450
(1985).

9. Spiresv. Kim, 203 Ga. App. 302, 303, 416 S.E.2d 780, 782
(1992).

Senasev. Sate, 258 Ga. 592, 372 S.E.2d 813 (1988); Perkinsv.
Hattiesburg Brick Work, 212 Ga. 804, 96 S.E.2d 361 (1957).
Senasev. Sate, 258 Ga. 592, 372 S,E,2d 813 (1988). See Per-
kins v. Hattiesburg Brick Work, 212 Ga. 804, 804, 96 S.E.2d
361, 361 (1957).

Princev. Thompson, 215 Ga. 860, 861, 113 S.E.2d 772, 723
(1960).

City of Chambleev. Village of North Atlanta, 217 Ga. 517,
520, 123 S.E.2d 663 (1962).
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Wright v. State, 216 Ga. 228, 115 S.E.2d 331 (1960).
Pollardv. Sate, 229 Ga. 698, 194 S.E.2d 107 (1972).

Seeid. at 698, 194 S.E.2d at 107.

Blackwell v. State, 180 Ga. App. 253, 254, 349 SEE.2d 13, 14
(1986).

Atlanta Independent School Sys. v. Lane, 266 Ga. 657, 658,
469 S.E.2d 22, 24 (1996).

0O.C.GA. 8821-2-250 et seq.

Id. §21-2-521.

. SeePaynev. Chatman, 267 Ga. 873, 875, 485 S.E.2d 723, 725

(1997).

See Ga. Const. art. VI, 811, 11V (1976), and its predeces-
sors.

Ga. Consr. art. VI, §11, 111 (1983).

21 Ga 161 (1857).

Id. at 174.

146 Ga. 647, 92 SE. 51 (1917).

. Southall v. Carter, 229 Ga. 240, 190 S.E.2d 517 (1972) (over-

ruling prior cases).

207 Ga. 559, 561, 63 S.E.2d 399 (1951).

Minton v. Raytheon Co., 222 Ga. App. 85, 88, 473 S.E.2d
177, 179 (1996) (Beasley, C. J., concurring specially), citing
Colev. Cole, 205 Ga. App. 332, 422 S.E.2d 230 (1992).

See Dairy Queen v. Wood, 369 U.S. 469 (1962); Bernstein v.
Fagelson, 166 Ga. 281, 287, 142 S.E. 862 (1928); 1 DoBBs
Law oF ReEMEDIES, § 2.6 (3) (2d ed. 1993).

See 0.C.GA.§9-11-18(a).

See Dairy Queen v. Wood, 369 U.S. 469 (1962).

See, e.g.. Miller v. Ray, 208 Ga. 27, 64 S.E.2d 449 (1951);
Overstreet v. Schulman, 203 Ga. 284, 46 S.E.2d 344 (1948).
22A Am R 2o, Declaratory Judgments, 8§ 2 at 671 (1988).
201 Ga. 347,39 S.E.2d 654 (1946).

Id. at 348, 39 S.E.2d at 655.

Nevertheless, issuance of a restraining order as provided
for under the Declaratory Judgment Act to maintain the
status quo pending adjudication of the case does not con-
stitute equitable relief. United States Cas. Co. v. Ga. So. &
Fla. Ry. Co., 212 Ga. 569, 94 S.E.2d 422 (1956).

225Ga. 821, 171 S.E.2d 498 (1969).

239 Ga. 122,236 S.E.2d 71 (1977).

Id. at 123, 236 S.E.2d at 71.

Galloway v. Board. of Comm’rs., 246 Ga. 472, 271 S.E.2d 784
(1980); American Century Mtg. Investors v. BankAmerica
Realty Investors, 246 Ga. 39, 268 S.E.2d 609 (1980); Uni-
Worth Enters. v. Wilson, 244 Ga. 636, 261 S.E.2d 572 (1979).
In other cases, the Court transferred the case to the Court
of Appeals. See Pace Constr. Co. v. Houdaille & Indus.,
245 Ga. 696, 266 S.E.2d 504 (1980); Bowery Sav. Bank v.
DeKalb County, 239 Ga. 398, 236 S.E.2d 757 (1977).

261 Ga. 608, 409 S.E.2d 208 (1991).

Id. at 609, 409 S.E.2d at 209.

263 Ga. 66, 428 S.E.2d 328 (1993).

272 Ga. 107, 527 S.E.2d 204 (2000).

Lewisv. Board. of Educ., 183 Ga. 687, 690, 189 S.E. 233, 234
(1936) (citing predecessor to O.C.GA. § 13-1-6).
SeeO.C.GA. 8§23-1-4.

271 Ga. 745, 524 S.E.2d 464 (1999).

O.C.GA.§23-1-25.

Redfearn v. Huntcliff HomesAss'n, 271 Ga. 745, 748, 524
S.E.2d 464, 468 (1999).

Id. at 749-50, 524 S.E.2d at 468.

271 Ga. 722,524 S.E.2d 229 (1999).

268 Ga. 755, 493 S.E.2d 132 (1997).

268 Ga. 500, 491 S.E.2d 370 (1997).
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271 Ga. at 722.

268 Ga. at 755-756; 268 Ga. at 501-502.

0.C.GA.§10-1-762.

Ga. Consrt. art. VI, 811, 1V (1976), and predecessors; In re

Estate of Lott, 251 Ga. 461, 306 S.E.2d 920 (1983).

59. Ga. Consrt. art. VI, 8 VI, 1111 (1983); In re Estate of Lott, 251
Ga. 461, 306 S.E.2d 920 (1983).

60. 251 Ga. 461, 306 S.E.2d 920 (1983).

61. SeeGoodman v. Hammonds, 224 Ga. App. 387, 480 S.E.2d
397 (1997).

62. 231 Ga. 729,204 S.E.2d 293 (1974).

63. 179Ga 812,177 SE. 741 (1934).

64. Seeid. at 816, 177 S.E. at 743.

65. 244 Ga. 665, 261 S.E.2d 616 (1979).

66. O.C.GA. 889-14-1through -23.

67. Id. 88 9-14-40 through -53.

68. Id. §9-14-1 (a), (b), and (c).

69. 1d. 88 19-9-20et seq.

70. Id.§19-2-23(d).

71. 243 Ga 863, 257 S.E.2d 282 (1979).

72. 256 Ga. 507, 508, 350 S.E.2d 437, 438 (1986).

73. See Johnson v. Smith, 251 Ga. 1, 302 S.E.2d 542 (1983).

74. Seelewisv. Winzenreid, 263 Ga. 459, 435 S.E.2d 602 (1993).

75. O.C.GA.§9-14-52 (b).

76. 1d. §9-14-52(c).

77. Farrisv. State, 262 Ga. 713, 425 S.E.2d 291 (1993).

78. Statev. McCrary, 193 Ga. App. 11, 387 S.E.2d 10 (1989).

79. Spencev. Miller, 176 Ga. 96, 99, 167 S.E. 188, 189 (1932).

80. Feltonv. Chandler, 201 Ga. 347, 39 S.E.2d 654 (1946).

8l. SeeSettlev. McWhorter, 203 Ga. 93, 95, 45 S.E.2d 210, 211

(1947).

BLack’ s Law DicTioNARY, 566 (4th ed.).

See Thompson v. Central of Ga. Ry. Co., 214 Ga. 130, 103

S.E.2d 555 (1958).

0.C.GA.§19-6-1(a).

See Hayes v. Hayes, 191 Ga. 237, 240, 11 S.E.2d 764, 766

(1940).

See Jost v. Jost, 179 Ga. App. 1, 345 S.E.2d 115 (1986).

SeePerry v. Perry, 213 Ga. 847, 849, 102 S.E.2d 534, 536

(1958).

SeeLewisv. Robinson, 254 Ga. 378, 329 S.E.2d 498 (1985).

See Henderson v. Henderson, 209 Ga. 148, 71 S.E.2d 210

(1952).

lannicelli v. lannicelli, 169 Ga. App. 155, 311 S.E.2d 850

(1983), (citing Griffinv. Griffin, 243 Ga. 149, 253 S.E.2d 80

(1979)).

Griffinv. Griffin, 243 Ga. 149, 151, 253 S.E.2d 80, 81 (1979).

0.C.GA. 8§88 19-11-40 et seq.

See O’ Quinnv. O’ Quinn, 217 Ga. 431, 122 S.E.2d 925 (1961).

O.C.GA §819-11-43,19-11-47.

Id. 88 19-11-100 et seq.

0.C.GA.§19-11-40.1.

Gormley v. Slicer, 177 Ga. 430, 433, 170 S.E. 224, 225 (1933).

See Lawrencev. State, 268 Ga. 420, 489 S.E.2d 850 (1997).

Collinsv. Lombard Corp., 270 Ga. 120, 121, 508 S.E.2d 653,

654 (1998).

100. See Willisv. Georgia Power Co., 178 Ga. 878, 174 S.E. 625
(1934).

101. Gormley v. Slicer, 177 Ga. 430, 433, 170 S.E. 224, 225 (1933).

102. 178 Ga. 878, 174 SE. 625 (1934).

103. 253 Ga. 169, 316 S.E.2d 757 (1984).

104. Ga. Const. art. VI, 8§11, 1V (1976), and predecessors.

105. 127 Ga. 710, 712, 57 S.E. 66 (1906).

106. See, e.g., Lindsey v. State, 234 Ga. 874, 218 S.E.2d 585
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(1975) (murder); Hammock v. State, 233 Ga. 733, 213 S.E.2d
618 (1975) (rape); Smithv. State, 236 Ga. 5, 222 S.E.2d 357
(1976) (armed robbery); Jamesv. State, 232 Ga. 834, 209
S.E.2d 176 (1974) (kidnapping with bodily injury).

107. 428 U.S. 153 (1976).

108. 433 U.S. 584 (1977).

109. 239 Ga. 400, 402, 236 S.E.2d 759 (1977).To effectuate the
legislative intent of a statute held unconstitutional, Collins
ordered the Court of Appeals to transfer appeals in the fol-
lowing types of cases to the Supreme Court: (1) cases in-
volving the revenues of the state, (2) election contests,
and (3) cases in which the constitutionality of any munici-
pal or county ordinance or other legislative enactment was
drawn into question. 1d. at 403 (3). The 1983 Constitution
gives the Supreme Court jurisdiction over the second and
third case categories but not the first. Consequently, the
Supreme Court no longer exercises jurisdiction over cases

involving state revenues. See Collins v. American Tel. &c.
Co., 265 Ga. 37, 456 S.E.2d 50 (1995).

110. 433U.S. 917 (1977).

111. Collins, 239 Ga. at 402-03, 236 S.E.2d at 761.

112. Godfrey v. Francis, 251 Ga. 652, 672, 308 S.E.2d 806, 822
(1983) (Gregory, J., dissenting).

113. 253 Ga. 524, 322 S.E.2d 711 (1984).

114. UniForm Sup. Cr. R. 34 (1) (A) (Unified Appeal Procedure).

115. See Weatherbed v. State, 271 Ga. 736, 524 S.E.2d 452 (1999)
(Benham, C. J., concurring specially).

116. See Phillipsv. State, 133 Ga. App. 461, 462, 211 S.E.2d 411,
413 (1974).

117. See Satev. Thornton, 253 Ga. 524, 322 S.E.2d 711 (1984).

118. See Union Camp Corp. v. Helmy, 258 Ga. 263, 264, 367
S.E.2d 796, 797 (1988).

119. See Erie R. Co. v. Tompkins, 304 U.S. 64 (1938).

Continued from page 23

discussion draft)<http://www.abanet.org/cpr/
ruled4draft.ntml>.

Id. at cmt. 3.

ABA Ethics Comm’n 2000, Proposed R. 4.4 - Reporter’s
Explanation of Changes (1999) <http://www.abanet.org/
cpr/ruleddmemo.htmi>.

See, e.g., Transport Equip. Sales Corp. v. BMY Wheeled
Vehicles, 930 F. Supp. 1187, 1187 - 88 (N.D. Ohio 1996);
Resolution Trust Corp. v. First of Am. Bank, 868 F.Supp.
217, 219-20 (W.D. Mich. 1994); Sate Comp. Ins. Fund v.
WPS, Inc., 70 Cal. App. 4th 644, 655, 82 Cal. Rptr. 2d 799,
807 —08(1994).

See, eg., Mendenhall v. Barber-Greene Co., 531 F. Supp.
951, 954-55 (N.D. I11. 1982)(in discussing circumstancesin
which an attorney may have been negligent in failing to
remove privileged letters from files before disclosing the
files to his opponent, the court stated that “if we are seri-
ous about the attorney-client privilege and its relation to
the client’s welfare, we should require more than such neg-
ligence by counsel before the client can be deemed to have
given up the privilege’); Helman v. Murry’s Steaks, Inc.,
728 F. Supp. 1099, 1104 (D. Del. 1990); Kansas-Nebraska
Natural Gas Co. v. Marathon Oil Co., 109 FR.D. 12, 20-21
(D. Neb. 1983).

Bank Brussels Lambert v. Credit Lyonnais (Suisse), S.A.,
160 FR.D.437, 442 (S.D.N.Y. 1995)(citations omitted), mot.
to compel produc. of docs. granted, mot. for protective
order denied, 1995 U.S. Dist. LEX1S 14808 (S.D.N.Y. 1995).
Id. At least one legislature has also weighed in on the is-
sue. California law provides that “[a] communication be-
tween a client and his or her lawyer is not deemed lacking
in confidentiality solely because the communication is
transmitted by facsimile, cellular telephone, or other elec-
tronic means between the client and his or her lawyer.” Cal
Evid. Code § 952 (2000).

See, e.g., WichitaLand & Cattle Co. v. Am. Fed. Bank,
F.SB. 148 FR.D.456, 457 (D.D.C. 1992); Ares-Serono, Inc. v.
Organon Int'l B.V., 160 F.R.D. 1, 4 (D. Mass. 1994); Int’|
Digital Sys. Corp. v. Digital Equip. Corp., 120 F.R.D. 445,
449-50 (D. Mass. 1988).

217.

28

3L

63 G EORGI A B

A

32. Hartford FirelIns. Co. v. Garvey, 109 FR.D. 323, 329 (N.D.
Cal. 1985).

This approach seems particularly to have taken hold in the
federal courts. See, e.g; O'Leary v. Parcell Co., 108 FR.D.
641, 644 (M.D. N.C. 1985); Suburban Sew N Sweep, Inc., v.
Swiss-Berninag, Inc. 91 F.R.D. 254, 260 (E.D. I11. 1981).

See, e.g., Alldread v. City of Grenada, 988 F.2d 1425, 1433
(5th Cir. 1993) (the court upheld the lower court’s applica-
tion of the five factor test and the conclusion drawn there-
from that although defendant had not taken reasonable
precautions to protect privileged materials from disclosure,
defendant could reasonably have discovered any privi-
leged materials, and plaintiff had become aware of full con-
tents of privileged materials, nevertheless, inadvertent dis-
closure did not waive privilege because defendant immedi-
ately asserted privilege upon learning of disclosure, and
considerations of fairness counseled in favor of ordering
materials returned); Harmony Gold U.S.A, Inc. v. FASA
Corp., 169 FR.D. 113, 116 (N.D. I1l. 1996).

Seg, eg., Fla Bar Ass'n Prof’| Ethics Comm., Ethics Op. 93-
3 (1994); Prof’l Ethics Comm’n of the Bd. of Overseers of
the Bar of Maine, Advisory Op. 146 (1994); Ohio Bd. of
Comm'’rs on Grievances & Discipline, Advisory Op. 93-11
(1993); Utah State Bar Ethics Advisory Op. Comm, Ethics
Op. 99-01 (1999); N.C. BarAss'n, Final Op. RPC-252 (1997);
Colo. Bar Ass' n Ethics Comm., Formal Ethics Op. 108
(2000).

D.C. Bar Legal Ethics Comm., Ethics Op. 256 (1995).

Id. Cf.Aerojet-Genera Corp. v. Transp. Indem. Ins., 18 Cal.
App. 4th 996, 22 Cal. Rptr. 2d 862 (1993)(court vacated
sanctions which trial court had imposed upon law firm for
failure to timely disclose innocent receipt of privileged
communications).

Prof’| Ethics Comm’n of the Bd. of Overseers of the Bar of
Maine, Advisory Op. 146 (1994).

Ky. Bar Ass'n Comm. on Ethics, Advisory Op. E-374 (1995).
Id.

I1l. State Bar Ass'n, Advisory Op. on Professional Conduct
98-04(1999).

As noted above, however, the Forma Advisory Opinion
Board of the State Bar of Georgia has informally approved
the use of e-mail as a means of communication with a client.

33

37.
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Marriott Corp. v. American Acad. of Psychotherapists,
Inc., 157 Ga. App. 497, 501-02, 277 S.E.2d 785, 789
(1981)(quoting 97 C.J.S. Witnesses § 276).

Peterson v. Baumwell, 202 Ga. App. 283, 285, 414 S.E.2d
278, 280, (1991), cert. denied, 1992 Ga. LEX1S 1995 (Ga. Sup.
Ct. 1992); see also, Osborn v. Georgia, 233 Ga. App. 257,
260, 504 S.E.2d 74, 77 (1998); Moclairev. Georgia, 215 Ga.
App. 360, 363, 451 S.E.2d 68, 72 (1994), cert. denied in re-
lated proceeding, Morrill v. State, 1995 Ga. LEXIS 482 (Ga.
Sup. Ct. 1995).

See Nationsbank, N.A. v. Southtrust Bank of Georgia,
N.A., 226 Ga. App. 888, 896, 487 S.E.2d 701, 708 (1997) (“the
lawyer has no power to waive’ the attorney-client privi-
lege).

223 Ga. App. 450, 477 S.E.2d 849 (1996).

See supra note 5 and text.

165 Ga. 210, 140 S.E. 625 (1927).

223 Ga. App. at 452, 477 S.E.2d at 851.

Id. See also Moclaire v. Georgia, 215 Ga. App. 360, 363, 451
S.E.2d 68, 72, (Ga. App. 1994) (the court held that there is
no waiver of the attorney-client privilege without evidence
that client made a disclosure to attorney for the purpose of
having attorney impart the information to others or other-
wise authorized disclosure of attorney-client privileged
communications to third persons); Marriott Corp v. Ameri-
can Acad. of Psychotherapists, 157 Ga. App. 497, 277
S.E.2d 785 (1981) (no waiver of privilege found merely be-
cause plaintiff, without explanation, had obtained a copy
of a privileged communication).

176 F.R.D 695 (M.D. Ga. 1997).

Id. at 699.

181 FR.D. 680 (N.D. Ga. 1998).

Id. at 688 - 89.

Id. at 697 —99.

Id. at 700.

Lazar v. Mauney, 192 F.R.D. 324, 328 (N.D. Ga. 2000)

Id. at 330. In Lazar, a caustic letter from the plaintiff to his
counsel was inadvertently produced during a voluminous
document production. Plaintiff’s counsel discovered the
error soon after the disclosure, and requested that it be
returned. Defendant’s counsel did so, but unknown to
plaintiff’s counsel, defendant’s counsel retained a copy.
That copy was later used as an attachment to papers op-
posing plaintiff’s motion to compel, claiming that the attor-
ney-client privilege had been waived. Judge O'Kelly reject-
ed the assertion that the privilege had been waived. He
further found that found that defense counsel’s actions in
secretly retaining the copy and not letting the producing
attorney know that he disputed any claim of privilege, and
in asserting without any basis that the privilege had been
waived constituted ethical violations, and directed that a
copy of the Court’s Order be forwarded to the State Bar.
BellSouth Adver. & Publ’g Corp. v. American Bus.-Ligt,
Inc., 1992 U.S. Dist. LEXIS 17679 (N.D. Ga.1992).

Pa. Bar Ass'n Comm. of Legal Ethics & Prof’l Responsibili-
ty, Op. 97-130 (1997); State Bar of Arizona, Advisory Op.
97-04(1996).

ABA Comm. on Ethics & Prof’l Responsibility, Formal Op.
99-413(1999).

62. See supra text accompanying note 34.
63. To establish legal malpractice, a plaintiff must establish

three elements: “(1) employment of the defendant attorney,
(2) failure of the attorney to exercise ordinary care, skill

and diligence, and (3) that such negligence was the proxi-
mate cause of damage to the plaintiff.” Allen v. Lefkoff,
Duncan, Grimes & Dermer P.C., 265 Ga. 374, 375,453 S.E.2d
719, 720 (1995)(quoting Rogersv. Norvell, 174 Ga. App.
453, 457, 330 S.E.2d 392, 395 [1985]). With respect to the
“ordinary care, skill and diligence” element, “the law im-
poses upon [persons performing professional services] the
duty to exercise a reasonable degree of skill and care, as
determined by the degree of skill and care ordinarily em-
ployed by their respective professions under similar condi-
tions and like surrounding circumstances.” 259 Ga. 435,
436, 383 S.E.2d 867, 868 (1989)(case discusses architectural
malpractice).

. The author has experienced one instance where his e-mail

address was apparently placed on his opponent’s internal
e-mail distribution list for a case, and as a result, an e-mail
communication between the opposing partner and his as-
sociate was inadvertently sent to the author.

. Many attorneys now include a notice on all e-mails advis-

ing the recipient that the e-mail may contain confidential

information, and providing instructions as to the course of

action to take if the e-mail has been sent erroneously. An
example of such a disclosure follows:

NOTICE: This e-mail may contain information that is
privileged or otherwise confidential. It is intended
solely for the holder of the e-mail address to which it
has been directed, and should not be disseminated,
distributed, copied or forwarded to any other persons.
It is not intended for transmission to, or receipt by,
any other person. If you have received this e-mail in
error, please delete it without copying or forwarding
it, and notify us of the error by reply e-mail or by
calling Robert C. Port, Esqg., (770) 393-0990, so that our
address records can be corrected.

. See, e.g., Jones, Robert, Client Confidentiality: A Law-

yer's Duties with Regard to Internet E-Mail, Srate BAR oF
GeorglA ComPUTER L Aw SecTioN NEeTETHICS READINGS
<http://www.computerbar.org/netethics/bjones.htm>. In
evaluating whether an inadvertent disclosure of email rises
to the level of actionable negligence, some commentators
have suggested that the analysis follow the formulation
set forth by Learned Hand in United States v. Carroll Tow-
ing, 159 F.2d 169 (2d Cir. 1947). Under the “Hand Formula,”
a risk is unreasonable when the foreseeable probability of
the resulting harm times the gravity of the harm outweighs
the burden to the defendant of taking actions which would
have prevented harm. Thus, if encryption is easily accom-
plished at nominal cost, the fact that attorneys do not cur-
rently routinely use encryption might not be a defense to a
malpractice claim. See also N.Y. Sate Bar Ass'n Comm. on
Prof’l Ethics, Ethics Op. 709 (1998)(an attorney using e-
mail “must also stay abreast of this evolving technology
to assess any changes in the likelihood of interception as
well as the availability of improved technologies that may
reduce such risks at reasonable cost.”)
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CLE/Ethics/Professionalism/Trial Practice
Note: To verify a course that you do
not see listed, please call the CLE
Department at (404)527-8710. Also,
ICLE seminars only list total CLE
hours. For a breakdown, call them at
(800) 422-0893.

March

2001

1
ICLE
Advocacy in the Criminal Trial
Atlanta, GA
6.0/0.0/0.0/3.0

ICLE
Trial Experience
Atlanta, GA
6.0/0.0/0.0/0.0

PRACTISING LAW INSTITUTE
“Cable TV Law 2001”
Various Locations
11.5/0.0/0.0/0.0

INSTITUTE FOR PROFESSIONAL &
EXECUTIVE DEVELOPMENT, INC.
Housing Tax Credit 101
Boston, MA
11.8/0.0/0.0/0.0

2
ICLE
Appellate Practice
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Dealing with the IRS
Atlanta, GA
6.0/0.0/0.0/0.0

EMORY UNIVERSITY SCHOOL OF LAW
2001 Thrower Symposium: Foreign
Policy Issues Facing the
New Administration
Atlanta, GA
6.0/1.0/0.0/0.0

PRACTISING LAW INSTITUTE
The SEC Speaks in 2001
Washington, DC
12.0/2.0/0.0/0.0

3
PRACTISING LAW INSTITUTE
Understanding Estate Gift & Generation
Skipping Transfer Taxes
New York, NY
6.5/0.5/0.0/0.0

5
PRACTISING LAW INSTITUTE
Advanced Licensing Agreements
Various Dates & Locations
11.5/0.0/0.0/0.0

JUDGE ADVOCATE GENERAL SCHOOL-
U.S. ARMY
60th Fiscal Law Course
Charlottesville, VA
29.3/3.0/0.0/0.0

8
ICLE
Movie Magic: How the Masters Try Cases
Atlanta, GA
6.0/0.0/0.0/6.0

ICLE
Venture Capital-Part 1-Business Issues
Atlanta, GA
3.0/0.0/0.0/0.0

PROFESSIONAL EDUCATION SYSTEMS, INC.
Integrated Estate Planning and Asset
Protection Conference
Lake Tahoe, NV
12.0/1.0/0.0/0.0

ROCKY MOUNTAIN MINERAL FOUNDATION
Basic Oil Gas Geology & Technology for
Lawyers
Houston, TX
14.8/0.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Finance: The Basics, Learn to Read and
Understand Balance Sheets
Atlanta, GA
6.7/0.0/0.0/0.0

9
ICLE
Venture Capital-Part 2-Legal Issues
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Soft Tissue Injury
Atlanta, GA
6.0/0.0/0.0/0.0

G EORGI A B A R JJOURNAL

ICLE
Civil Rights
Atlanta, GA
6.0/0.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Construction Claims in Georgia
Savannah, GA
6.7/0.0/0.0/0.0

12
JUDGE ADVOOCATED GENERAL SCHOOL-
U.S. ARMY
TDS LSO Conference
Charlottesville, VA
29.3/3.0/0.0/0.0

14
NATIONAL BUSINESS INSTITUTE
Limited Liability Companies in Georgia
Atlanta, GA
6.0/0.0/0.0/0.0

LORMAN BUSINESS CENTER
Children’s Record Law in Georgia
Atlanta, GA
6.0/0.0/0.0/0.0

15
ICLE
Health Care Fraud Institute
Calloway Gardens, Pine Mountain
12.0/1.0/1.0/3.0

ICLE
Successful Trial Practice
(Satellite Rebroadcast)

6.0/0.0/0.0/0.0

ICLE
Debt Collection
Atlanta, GA
6.0/0.0/0.0/0.0

PRACTISING LAW INSTITUTE
Doing Deals
Atlanta, GA

9.0/0.8/0.0/0.0

16
ICLE
E-Commerce
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Basic Fiduciary Practice
(Live-Statewide Satellite Broadcast)
6.0/0.0/0.0/0.0

ICLE
Motion Practice
Atlanta, GA
6.0/0.0/0.0/0.0



LORMAN BUSINESS CENTER
Georgia Construction Law Bidding to
Final Payment
Atlanta, GA
6.7/0.0/0.0/0.0

19
JUDGE ADVOCATE GENERAL SCHOOL-
U.S. ARMY
15th Criminal Law Advocacy Course
Charlottesville, VA
43.5/3.0/0.0/0.0

20
NATIONAL BUSINESS INSTITUTE
Criminal Case Analysis and Investigation
in Georgia
Atlanta, GA
3.0/0.0/0.0/3.0

22
ICLE
Family Law Convocation on
Professionalism-AM Program
Atlanta, GA
3.0/0.0/0.0/0.0

ICLE
Basic Fiduciary Practice
Statewide Satellite Rebroadcast
6.0/0.0/0.0/0.0

ICLE
Metro City and County Attorneys
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Federal Tort Claims
Atlanta, GA
6.0/0.0/0.0/0.0

PRACTISING LAW INSTITUTE
Effective Social Work & the Legal System
New York, NY
6.5/0.0/0.0/0.0

23
ICLE
Mediation Advocacy
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Proving Damages
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Impeach Justice Douglas-AM Program
Live-Statewide Satellite Broadcast
3.0/0.0/0.0/0.0

ICLE
YLD Introduction to the New Rules of
Professional Conduct-AM Program
Atlanta, GA
3.0/0.0/0.0/0.0

PRACTISING LAW INSTITUTE
The Attorney’s Role Responsibilities
New York, NY
6.5/2.0/0.0/0.0

26
JUDGE ADVOCATE GENERAL
SCHOOL-U.S. ARMY
3rd Advanced Contract Law Course
Charlottesville, VA
29.3/3.0/0.0/00

28
TULANE LAW SCHOOL
A Sea Chest for Sea Lawyers, 18t ALI
New Orleans, LA
13.3/1.0/1.0/0.0

LORMAN BUSINESS CENTER, INC.
Retention Management: Let's Deal With It
Jacksonville, FL
6.7/0.0/0.0/0.0

29
ICLE
Impeach Justice Douglas-AM Program
Statewide Satellite Rebroadcast
3.0/0.0/0.0/0.0

ICLE
The Truth, the Whole Truth and Nothing
but the Truth
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Plaintiffs Disability Law
Atlanta, GA
6.0/0.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Strategies in Handling DUI Cases
Jacksonville, FL
6.0/0.0/0.0/0.0

30
ICLE
Traumatic Brain Damage Case
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Workers Comp for the General Practitioner
Atlanta, GA
6.0/0.0/0.0/0.0
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ICLE
Advanced Securities Law
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Successful Trial Practice
Statewide Satellite Rebroadcast
6.0/0.0/0.0/0.0

ICLE
Products Liability
Atlanta, GA
6.0/0.0/0.0/0.0

April
2001
2

JUDGE ADVOCATE GENERAL SCHOOL-

U.S. ARMY

25th Administrative Law for Military

Installation
Charlottesville, VA
29.3/3.0/0.0/0.0

3
LORMAN BUSINESS CENTER, INC.

Florida Medicaid & Elder Law Issues

Jacksonville, FL
6.7/0.5/0.0/0.0

4
NATIONAL BUSINESS INSTITUTE
Boundary Law in Georgia
Atlanta, GA
6.0/0.5/0.0/0.0

5
ICLE
Intellectual Property in a Global
Environment
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Solo with Success
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Emerging Torts
Atlanta, GA
6.0/0.0/0.0/0.0

6
ICLE
Criminal Law
Atlanta, GA
6.0/0.0/0.0/0.0



9
JUDGE ADVOCATE GENERAL
SCHOOL-U.S. ARMY
3rd Basics for Ethics Counselors Workshop
Charlottesville, VA
29.3/3.0/0.0/0.0

10
NATIONAL BUSINESS INSTITUTE
Land Use Law Update in Georgia
Atlanta, GA
6.0/0.5/0.0/0.0

11
LORMAN BUSINESS CENTER, INC.
Workers Compensation
Atlanta, GA
6.0/0.0/0.0/0.0

14
JUDGE ADVOCATE GENERAL SCHOOL-
U.S. ARMY
48th Legal Assistance Course
Charlottesville, VA
29.3/0.0/0.0/0.0

18
LORMAN BUSINESS CENTER, INC.
Covenants not to Complete
Atlanta, GA
3.8/0.0/0.0/0.0

PRACTISING LAW INSTITUTE
Use of Trusts in Estate Planning
New York, NY
6.0/1.0/0.0/0.0

NATIONAL BUSINESS INSTITUTE
Construction Payment Remedies in
Georgia
Atlanta, GA
6.0/0.5/0.0/0.0

CHATTANOOGA BAR ASSOCIATION
Annual Spring Employment Benefit
Update
Chattanooga, TN
4.0/0.0/0.0/0.0

19
ICLE
Practical Discovery
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Federal Practice and Procedure
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Nuts and Bolts of the ADA
Atlanta, GA
6.0/0.0/0.0/0.0

20

ICLE
Foreclosures
Atlanta, GA
6.0/0.0/0.0

22
PATENT RESOURCES GROUP, INC.
Guarantee Patent Terms & Pre-Insurance
Publication
Various Dates & Locations
13.0/1.0/0.0/0.0

PATENT RESOURCES GROUP, INC.
Chemical Patent Practice
Various Dates & Locations
16.5/1.0/0.0/0.0

PATENT RESOURCES GROUP, INC.
Basic Patent Infringement Litigation
Various Dates & Locations
15.0/2.0/0.0/0.0

PATENT RESOURCES GROUP, INC.
Drafting Patent License Agreements
Various Dates & locations
15.0/1.5/0.0/0.0

PATENT RESOURCES GROUP, INC.
Advanced Patent Cooperation
Treaty Practice
Various Dates & Locations
15.0/0.0/0.0/0.0

PATENT RESOURCES GROUP, INC.
Patent Interference Practice
Various Dates & Locations
15.0/2.5/0.0/0.0

JUDGE ADVOCATE GENERAL
SCHOOL-U.S. ARMY
2001 Reserve Component Judge
Advocate Workshop
Charlottesville, VA
29.3/3.0/0.0/0.0

26
ICLE
Medicine for Lawyers
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Introduction to Collaborative Law
Atlanta, GA
6.0/0.0/0.0/0.0

PATENT RESOURCES GROUP, INC.
European Patent Office Practice
Various Dates & Locations
15.0/0.0/0.0/0.0

G EORGI A B A R JJOURNAL

AMERICAN HEALTH LAWYERS ASSOCIATION
ADR Mediation Training Program-
Mediation Essential
Washington, DC
13.8/1.0/0.0/0.0

27
ICLE
YLD Successful Trial Practice
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Bar Media Conference
Atlanta, GA
6.0/0.0/0.0/0.0

30
JUDGE ADVOCATE GENERAL
SCHOOL-U.S. ARMY
146th Contract Attorneys Course
Charlottesville, VA
29.3/3.0/0.0/0

Ma
200y1
7

JUDGE ADVOCATE GENERAL
SCHOOL-U.S. ARMY
44th Military Judge Course
Charlottesville, VA
62.5/3.0/0.0/0.0

8
NATIONAL BUSINESS INSTITUTE
The Probate Process from Start to Finish
Atlanta, GA
6.7/0.5/0.0/0.0

9
NATIONAL BUSINESS INSTITUTE
Selecting and Terminating
Employees in Georgia
Atlanta, GA
6.0/0.0/0.0/6.0

30
CHATTANOOGA BAR ASSOCIATION
Clean Air Act
Chattanooga, TN
4.0/0.0/0.0/0.0



Classifieds

Office Space

EXECUTIVE OFFICE
AVAILABLEINROSWELL in
suite with three other attorneys.
Also, “spacefor services,” if
you havethreeto four years
experience. Areasinvolve
genera practice, family law, and
litigation. Prestigious office
building, all utilitiesincluded
except telephone. Contact Ms.
Slayton at (770) 587-1767.

Referral

MUST SUE OR DEFEND
INCHICAGO?Emory’ 76
litigator isavailableto act as
local counsel in state, district,
and bankruptcy courts. Contact

Advertising Index

Amicus 73
ANLIR 55
Arthur Anthony 45
Daniels-Head Insurance 65
Dan Turner Builders 36
Gilshar Inside Back Cover
Health Care Auditors 45
Lexis-Nexis 4
Loislaw.com 37
Mainstreet 33
Martindale Hubbell  Inside Front Cover
Mitchell Kaye Valuation 41
Morningstar 36
National Legal Research 41
North Georgia Mediation 30
Professional Asset Locs. 38

West Group 59, Back Cover

John Graettinger, 53 West
Jackson Boulevard, Suite 915,
Chicago, IL 60604, (312) 408-
0320.

Employment:Attorneys

package. No phonecalls. Send
resumeto: Riverside Manufac-
turing Company, Attn: Genera
Counsel, PO. Box 460,
Moultrie, GA 31776. EOC.

CORPORATE COUNSEL.
Enjoy the stability of working
for asingle corporation. We are
aleading business apparel
manufacturer with salesin over
180 countries. We are looking
for an experienced attorney to
work inour legal department.
Applicant for thisjob should
have strong background in
human resources. Must be
licensed to practice in the State
of Georgia. Excellent benefit

Books/Office Furniture
& Equipment

THE LAWBOOK EX-
CHANGE, LTD. buys, sls,
and appraisesall major lawbook
sets. Also antiquarian, scholarly.
Reprints of legal classics.
Cataloguesissuedin print and
online. MasterCard, Visa,
AmEX. (800) 422-6686; fax
(908) 686-3098;
www.lawbookexchange.com.

Amicus Support

The Georgia Chapter of the National Employment
Lawyer’s Association, an organization of attorneys
statewide that are devoted to the representation of
Georgia’s workers in employment and civil rights

cases, is willing to offer the expertise of its member-

ship in amicus curiae briefs to the appellate courts
in cases that substantially affect the rights of
employees in Georgia.

For information:

Contact NELA-GA's Amicus Co-Chairs:
John F. Beasley, Jr. 706-353-7272 or
Amy Gellins 706-353-1528
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