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<IQEII» PRESIDENT

DIVERISTY ISKEY
TO BAR'S SUCCESS

By George E. Mundy x

n planning the 2000-2001 Bar
year, | wanted to emphasize
certain directions | felt were
essential to thelong-term
strength of our unified Bar.
After al, amandatory Bar isonly as
strong as those who support and
participatein accomplishingitsprofes-
siona goals. If asignificant segment of
our membership perceives the Bar as
irrelevant, our profession suffers.

The demographics of our profes-
sion are changing along with the
country’scomposition. | recently
spoke to Mercer Law School’s
incoming freshmen class, and was
pleased and surprised by the number
and percentage of minoritiesand
women. At arecent State Bar
Executive Committee meeting held in

nat’ | ass.
cert. vau.
new art bw
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Athens, the Dean of the Georgia Law
School, David Shipley, pointed out
similar numbersin the present Georgia
Law School population. It iseasy to
envision atime when as many as half
of all practicing lawyers are female,
and asignificant percentage of all
lawyers represent diverse back-
grounds and heritages.

It is extremely important
for our profession’s
future to ensure that a
welcoming message of
inclusion is repeatedly
delivered to all of our
membership. We must
have a bar association
that attempts to reflect
the diversity and
changes occurring

in our profession, as
well as the communities
We Serve.

My year as Bar President has
exposed meto the vast variety of
speciaty and diversity bar associations
serving the many needs and concerns of
their membership. | have been espe-
cialy encouraged by the the potential for
our unified Bar to benefit from thetalent

G EORGI A B AR JOURNAL

presentintheseorganizations. Through-
out my year, | have attempted to make
appointmentsto vacancies on the Board
of Governorsand committeeswith
divergty inmind.

Itisaconcern for all of usif our
excellent and unified mandatory Bar,
especially our Board of Governors, is
perceived to be largely the province
of white males. It is extremely
important for our profession’sfuture
to ensure that a welcoming message
of inclusionisrepeatedly delivered to
all of our membership. We must have
abar association that attemptsto
reflect the diversity and changes
occurring in our profession, aswell
as the communities we serve.

Inthisregard, | imposed on our
outstanding Women and Minorities
Committee and the considerable talents
of their chair, Karlise Grier, to organize
and sponsor adiversity bar association
[uncheonin conjunctionwiththeMid-
Year Mesting recently held inAtlanta.
Invitations went out to representatives
of every diversity bar associationin
Georgiato attend an open discussion of
how their membership could become
moreinvolved with State Bar commit-
tees, sections and programs.

Karlise headed apanel of distin-
guished lawyersincluding Phyllis
Holmen, Patricia Perkins Hooker,
LindaKlein, Johnny Mason and Harry
Spearman. The well-attended lun-
cheon provided aforum for genuinely
sincere discussion concerning greater
opportunitiesto serve our profession,
especialy at the State Bar level. The
enthusiasmwastruly inspiring andis
something we cannot squander.

My hopeisthisluncheonwill
become an annua event — encourag-
ing additional effortstoinsureinvolve-
ment of a broad, cross range of our
membership. Meeting the needs of
our changing membership will lways
pose challenges. It is my wish that the
State Bar of Georgia becomes more
vital to our entire membership 50
years from now, asit is today.

4/30/2001, 9:18 AM



«<IQEII» DIRECTOR

HSCAL HELPFOR
GEORGIA LAWYERS

By Cliff Brashier I H%l

eorgialawyerswho
serve on the Bar's
Program Committee,
Personnel Committee,
Budget/Finance Com-
mittee, Executive Committee, and
Board of Governors spend countless
hours every year to keep your Bar
dues and other costs of practicing law
as reasonable as possible. Two
examplesof thisfiscal responsibility
are the new Bar Center and the
Medical Insurance Committee.

A primemotivationfor purchasing
the Bar Center in 1997 was to reduce
our facilities expense. Rent has been
our second highest expenseitemin the
budget, just below personnel costs. We
have recently completed updated pro
formason the new building that wewill
occupy in March 2002. They show the
wisdom of the decision of the Board of
Governorsto own rather than rent. In
the next quarter of a century our lawyer
populationisforecasted to grow from
31,000to 55,000. Had we continued to
rent, our dueswould pay for rent a an
average of $869,000 per year for the
next 25 years. Today, itis$400,000.
Thisonly includesadminigtrative space
and very limited meeting spacefor
committees. The projected annual
operating cost for thenew buildingisan
averageof $279,000 for adminigirative
space, 40,000 square feet CLE
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conference center, free parking, and
other member uses. Thiswill save
$14,750,000 over thenext 25 years,
which averages $590,000 each yesr.
Thesavingsfor thefollowing 25 years
will be even better. These projections
are based on very, very conservetive
estimates with the hope and expectation

| invite you to visit the
new building soon after
we move in March
2002 for a personal
tour. | hope you will see
for yourself that it was
a sound economic
decision. | hope you
will show it to your
family, clients and
friends with pride.

that the actual numberswill beeven
greater. And, they are based entirely on
revenue generated by the building
through leasing future expansion space
and parking revenue from non-mem-
bers. They include the cost of anew,
600-plus space parking deck. No
additional assessmentsor duesincreases
areplannedfor thebuilding.

Another expense that istoo high
for most membersis medical insur-
ance. With health costs continuing to
rise, lawyers are being hit with large

APRIL 2001

annual premium increases as high as
75 percent. Since June 1992, the
State Bar has not recommended any
particular medical plan primarily due
tothedifficulty of finding agood
choice. With high competition,
escalating costs for health care, and
low profit marginsintheindustry,
favorable discounts are not available
even with areasonably large group.
It surprised me to learn that most
insurers do not even participate in the
association market due to adverse
risk selection and theresulting high
premiumsthat discourage participa-
tion by our younger or healthier
members. Other state bars report
similar experiences. On the other
hand, we have surveyed our mem-
bers and fully understand the ex-
treme importance of medical insur-
ance. A new medical insurance task
force isworking harder than ever to
find afavorable solution and the
|eadership of the State Bar liststhis
effort asatop priority. | strongly
hope they will be successful.

Insummary, | inviteyouto visit
the new building soon after we move
in March 2002 for a personal tour. |
hope you will seefor yourself that it
was a sound economic decision. |
hopeyou will show it to your family,
clientsand friendswith pride. Finally,
| hope you will useit asthe new
home of our profession.

With regard to medical insurance,
| hope we have favorable news to
report long before your tour of the
new building.

Your commentsregarding my
column are welcome. If you have
suggestionsor information to share,
please call me. Also, the State Bar of
Georgiaservesyou and the public.
Your ideas about how we can en-
hance that service are always appre-
ciated. My telephone numbers are
(800) 334-6865 (toll free), (404) 527-
8755 (direct didl), (404) 527-8717
(fax), and (770) 988-8080 (home).

4/30/2001, 9:18 AM



LEGAL ARTICLE

THEMEDICAL RECORDS SUBPOENA AFTERKING:

The Medical Records
Custodian’s Perspective

By Terry L. Long

crossthe country, varioustheories of privilege
have protected medical records from disclo-
sure. Courts have refused disclosure even
though the interests of the parties seeking
medical records appear great. For ex-
ample, records have been kept secret even though they
could establish physician mal practice such as performing
operationswhileintoxicated,* providing abasisfor
criminal prosecution,? or even saving achild from an
abusive custodial situation.® For thefirst timein Georgia,
the Supreme Court expressly confirmed the constitution-
ally protected status of medical records in King v. Sate.*
Although “ Georgiadoes not recogni ze acommon-law
or statutory physician-patient privilege,”® the Court found
that “a patient’s medical information . . . iscertainly a
matter which a reasonable person would consider to be
private.”® The Court made clear that medical records are
protected by the privacy interest that emanates from the
due process clause of the Georgia Constitution.”

8 G EORGI A
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A

According to the Georgia Supreme Court, theright to
privacy “hasits foundation in the instincts of nature.”®
Surely, privacy has been seen by many as the natural
order of things since Adam and Eve realized that they
needed to put on their clothes. Given our society’s interest
in keeping medical records private, what should amedical
records custodian do when they find themsel vesinundated
with subpoenas and non-party requests to produce? If the
records are turned over improperly, a custodian could face
litigation for violating privacy rights.® On the other hand, if
the custodian failsto comply with discovery requests, the
custodian may be hauled into court to face motionsto
compel and contempt sanctions.'® The custodian cannot
assume that it will be a bystander.

Prior to King, life was simple. A subpoena was sent
pursuant to O.C.GA. § 24-9-40," and medical records
were turned over.’? Now, with every request for records,
adisinterested custodian faces potentia litigation. The
following analysisis offered for some guidance through

R JOURNAL
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these new murky waters. In analyzing a medical records
discovery request there should be both an understanding of
the scope of the protection afforded medical records under
the King decision, and a consideration of possible discov-
ery methods in light of these new parameters.

The Scope of the

Medical Records Privilege

Defining the scope of privacy for medical recordsislike
the 1958 movie “ The Blob.” Privacy interests are like the
scary, growing, oozing creature from that moviein several
respects. Neither the Blob nor privacy interests have sharply
defined characteristics.®®* Both the Blob and privacy rights
oozefrom uncertain natural phenomena. Finally, both seem
to keep growing larger. Following King, protected medical
records should be an even more frightening issue for a
records custodian. However, to help calm these fears, we
must first understand what the King Court held.

In King, a prosecutor attempted to secure evidence of
the criminal defendant’sblood alcohol levelsby subpoena
ing hospital records of the defendant. The defendant had
been treated by the hospital following asingle-car collision.
The Court concluded that the prosecutor could not circum-
vent the warrant process by relying on a subpoenato

obtain medical records. Although the case involved a
criminal prosecution, the Court’sconclusionsare equally
applicablein civil proceedings. The message, while
arguably only dicta, comes asawarning: “ There is some
doubt whether [O.C.GA. § 24-9-40(a)] can even be
construed as affirmative authority for alitigant to sub-
poenathe medical reports of an opposing party who has
not waived the privilege.”** The Court more directly
stated its unanimous opinion that: “[O.C.GA. § 24-9-40]
does not confer express authority on . . . another party to
file a subpoena seeking a patient’s medical records.”®

The King decison criticized O.C.GA § 24-9-40(a) asa
means to subpoenamedica records on three grounds: 1) the
lack of specificity authorizing subpoenapower; 2) theunlimited
nature of the power; and 3) theinability of the patient to object
to the production. First, the Court criticized the statute’ s“lack
of specificity” inexpresdy authorizing release of medical
records. The Court concluded that, “[s]ince. . . medica
recordsare protected by the congtitutiona right of privacy, they
cannot be disclosed without . . . consent unlesstheir producion
is[expresdy] required by thelaw.”® O.C.GA. § 24-9-40,
however, “confer[] [no] express authority.”*” Thus, the lack
of express authority may invalidate the statute as a means of
obtainingmedical records.

Second, the Court objected to the unlimited use of the

Mainstreet pickup
02/01 p33 bw
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subpoena. “OCGA § 24-9-40(a) does not contain any
express limits on the use of a subpoenato obtain a
defendant’smedical recordsfor possibleintroduction as
evidence.”*® Both relevant and irrelevant information may
be obtained from use of the subpoena. Once the interest of
the patient has been compromised, however, theinadmissi-
bility or ultimate exclusion of thedocumentsisof little
recourse.’® Thisunlimited ability to obtain medical records
is described as a per seviolation of theright to privacy.?

The final criticism by the King Court was lack of
procedural due process afforded to the patient. “[T]he
terms of OCGA § 24-9-40(a) do not provide [a patient]
with an opportunity to contest the validity of the subpoena
before the disclosure of her medical records.”# Because
the privacy interest is derived from liberty and liberty may
not beinfringed without due process, it followsthat there
must be some due process before infringement upon a
patient’s privacy interest. The King Court mandated some
type of due process, such as notice to the patient and an
opportunity for objections to be heard, before a party may
obtain the patient’'s medical records.

Giventhegeneral applicability of the Court’scriticism,
the scope of King is broad. These three criticisms-the
lack of specifically expressed subpoena power, the
unlimited nature of the use of this power, and theinability
of the patient to object—apply equally in civil and criminal
cases. Thedecision will undoubtedly apply to all subpoe-
nasfor other arguably private information. The good old
days of simply sending a subpoenafor medical records
are fading.?? Asaresult, to discover medical records, the
method used must clearly authorize an infringement upon
the patient’srights, and it must provide some form of
procedural due processinvolving the patient. Finally, the
production of records should be limited to those specific
records relevant to the proceeding and supported by a
strong interest in the need to know.

Possible Discovery Methods

Discovery methods should now be analyzed in light of
the Supreme Court’s directions in King. Counsel who
seek discovery of medical records or who represent the
custodian should consider thefollowing options.

Release

One obvious method for avoiding problemsisuse of a
medical release. It isaxiomatic that constitutional rights,
even the right to privacy, may be waived.? O.C.GA. §
24-9-40 obligates the custodian to release records upon
“written authorization or other waiver by the patient, or by
his or her parents or duly appointed guardian ad litem.”
Lawyers seeking the records of aclient or a cooperative

witness should attach a properly executed release to the
request or subpoena. The release provides the records
custodian with the ability to respond to the subpoenain a
timely manner without possible objection. A letter witha
release obligates the custodian to produce the records. A
subpoena, on the other hand, provides deadlines and may
attract more responsive attention to the request than a
simple letter with arelease.

Nonparty request to produce

The King Court cited with apparent approval a
nonparty request to produce under O.C.GA. § 9-11-
34(c)(2)® as a means to acquire medical records. The
notice to produce under this section arguably satisfiesall
three of the King concerns. This section, unlike O.C.GA.
§ 24-9-40, expressly obligates“a practitioner of the
healing arts or ahospital or health carefacility, including
those operated by an agency or bureau of the state or
other governmental unit” to comply with the request.?
Also, unlike O.C.GA. § 24-9-40, thisdiscovery provision
provides“ notice and opportunity to object” if the patient
wishes to contest disclosure.?” If contested, the court can
consider the patient’s objection and ensure that only
relevant records justified by a genuine interest are re-
leased. The key isto ensure that the production request is
served upon the patient or the patient’s counsel.?® Service
on an opposing party when that party is not the patient will
not satisfy King's concerns. A custodian who releases
records without verifying service of the request on the
patient and allowing the patient an opportunity to object
will do so at the custodian’s own peril .°

The nonparty request to produce option is recom-
mended with some hesitation in view of the recent
decision in Kennestone Hospital v. Hopson.® In
Hopson, the Georgia Supreme Court held that a patient
did not waive the patient-psychiatrist privilege by failing to
object to a nonparty request to produce within the ten-day
period provided under O.C.GA. §9-11-34 (c) (2). A
hospital could befound liablefor releasing privileged
information when responding to a nonparty request to
produce, even though the patient was properly served and
failed to object.

Initially, the non-waiver in Hopson appearslimited to
psychiatric records, which are subject to a near-absolute
privilege.®> Since medical records are not protected to the
same extent that psychiatric records are protected, silence
on behalf of the medical patient may still be deemed a
waiver after Hopson. The language in Hopson can,
however, be construed more broadly. For example, the
Hopson Court stated: “[W]e hold that a party’s silence
and failure to act in response to arequest for privileged
matter from a nonparty health care provider or facility

APRIL 2001 u

annual meeting issue.p65 11

4/30/2001, 9:18 AM



annual meeting issue.p65

under OCGA § 9-11-34(c)(2) does not waive the party’s
privilege by implication” because of the*importance” of
the mental health privilege.*® Since the Court in King
ascribed constitutional importance to the protection of
medical privacy, Hopson could be read for a broad non-
waiver under O.C.GA. 8§ 9-11-34(c)(2). If so, the records
custodian may always be obligated to assert the privacy
interests of a patient—whether medical or mental health
records are involved. Thus, because of Hopson, the
nonparty request to produce is less than certain protection
for the records custodian.

Court Order

An attorney who foresees a dispute concerning
medical records may consider resolving those issues
immediately upon theinitiation of discovery. A preliminary
discovery motion that asks the court for an order to
determine the relevance of the medical records and to
direct a custodian to provide the copies, may expedite

production in some cases. Reliance on an “ appropriate”
court order expressly relieves the custodian of any
liability.* An appropriate court order presumably would
be an order that addresses the concerns in King—giving
the parties an opportunity to object and narrowing the
reguest to relevant records.

Subpoena

Continued use of subpoenasto obtain medical records
remains an option—albeit arisky option. Asindicated, King
did not expressly prohibit the possibility of subpoenasfor
medical recordsin civil cases. A medical records custo-
dian may find it worth the risk to continue business as
usual, complying with subpoenas, hoping that someone
else will provide the test case. Some custodians may even
claimimmunity from liability because O.C.GA. § 24-9-

continued on page 72
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LEGAL ARTICLE

The Absolute Privilege
Between Patient
and Psychiatrist In
Civil Cases

By Michael L. Goldberg

n today’sworld of stress and high pressure, people
often turn to a psychiatrist to discuss their prob-
lems. Patients feel that they can talk openly with a
psychiatrist about their fears and concerns without
risking exposure or areprisal that may come from
speaking with afriend or relative. The key to the psychia-
trist-patient relationship isconfidentiality. Patientstell a
psychiatrist their innermost secrets because they trust that
the psychiatrist will never disclosethisinformation to
anyone else. They expect that their conversations with a
psychiatrist will alwaysremain confidential, regardless of
the situation or circumstances. From this expectation of
confidentiality has arisen the psychiatrist-patient privilege.

14 GEORGIA B A
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Scope of the Privilege

By statute, admissions and communications between a
psychiatrist and a patient are privileged and excluded from
discovery onthe groundsof public policy.r Confidential
relations and communications between alicensed psy-
chologist and client are placed upon the same basis as
those provided by law between attorney and client.? The
privilege a so extends to communications between a
patient and alicensed clinical socia worker, clinical nurse
specialist in psychiatric/mental health, licensed marriage
and family therapist, or alicensed professional counselor.®
Theterm “psychiatrist” is not defined by statute, and
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consequently, courts have defined a psychiatrist as“a
person licensed to practice medicine, or reasonably
believed by the patient so to be, who devotes a substantial
portion of hisor her time engaged in the diagnosis and
treatment of amental or emotional condition, including
alcohol or drug addiction.”* Under this definition, commu-
nications between a patient and a medical doctor are
protected by the psychiatrist-patient privilegeif the patient
seeks treatment for mental disorders and the doctor treats
mental illnesses on aregular basis.® The privilege does not
extend to nurses and attendants at a hospital or facility
unless they are acting as agents of the attending psychia-
trist. Because of the expectation of confidentiality, a
patient’s clinical records are protected by a constitutional
right to privacy.” By statute, Georgia prohibits disclosure
of clinical recordsthat are privileged under the laws of
this state.?

The psychiatrist-patient privilege protects both oral
and written communications, as well as any other types of
disclosures made in confidence.® The privilege cannot be
abrogated by allowing a psychiatrist to reveal a confiden-
tial communication by couching it asan inference, evalua-
tion, observation or conclusion.’® A psychiatrist's general
opinion that a patient is suffering from amental disorder
fallswithin the scope of the privilege since he could not
have arrived at his opinion without taking into account
confidentia information disclosed by the patient.:

The privilege can usually beraised only by the person
who has sought or undergone treatment.*> The exception
tothisruleisthat a parent has standing to claim the
privilege on behalf of aminor child.®* The privilegeisnot
waived by the presence of athird party where the addi-

G EORGI A B
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tional person isanecessary or customary participant in
the consultation or treatment of the patient.** The privi-
legeisnot diminished by the fact that the patient sought or
contemplated treatment jointly with other personsor in
family therapy, or primarily for the benefit of another
person who isin treatment by the same psychiatrist.t®
The privilege continues even after the death of the
patient.®

The privilege does not apply to situationswhere
treatment isnot sought or contemplated by theindividual,
such as when a person is evaluated pursuant to a court
order,” at the insistence of the Department of Family &
Children Services,*® only for the purpose of providing a
psychiatrist with information to testify at trial,** or pursu-
ant to an independent psychiatric evaluation. Records
which do not reference or contain confidential information
disclosed by the patient are not privileged and should be
disclosed upon a proper request after being separated
from privileged matter.2* The fact that the patient under-
went treatment with a psychiatrist, as well as the dates of
treatment, do not come within the scope of the privilege.2

The Georgia Supreme Court in Bobo v. Sate held
that inacriminal case the psychiatrist-patient privilege
must give way to adefendant’s constitutional right of
confrontation if the defendant’s need for disclosure
outweighsthe patient’s expectations of confidentiality.?
In Bobo, the Court upheld the claim of privilege upon
finding that the defendant had not demonstrated the
requisite need.? Since that decision, courts have repeat-
edly refused to hold a defendant’s need outweighed the
patient’s privilege despite the existence of thisbalancing
test.?6 Because the rationale behind the test is the criminal
defendant’s constitutional right to confrontation, the
holding in Bobo has no application in acivil matter.?

The Absolute Privilege In Civil Cases

Although the psychiatrist-patient privilege has aways
been described as “absolute,” alarge gap in the privacy of
such communications existed until the 1999 decision of
Hopson v. Kennestone Hospital.?2 Prior to Hopson, a
patient could waivethe privilege by failingtoactina
timely manner such asfailing to object to arequest for
production of documents served on his psychiatrist.?® The
Court of Appealsin Hopson expressly overruled prior
precedent and elevated the psychiatrist-patient privilegeto
an absol ute status by holding that the privilege cannot be
waived by afailureto act.*® On petition for writ of
certiorari, the Georgia Supreme Court affirmed the

continued on page 75
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FEATURE S

‘Wherels Dean Prosser
When We Need HM?”

By Senior Judge Dorothy Toth Beasley

or the nineteenth year in arow, the State Bar
and the Georgia members of The American
Law Ingtitute (ALI) joined in arranging a
breakfast at which current work of the ALI
was highlighted. The annual meeting is one of
the activities of the State Bar Judicial Procedure and
Administration Committee. As noted by Committee Chair
Tommy Malone of Atlanta, among the committee’s
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chargesisto “confer and advise with the ALI in itswork
and promote its programs as may be of interest and
benefit to the State Bar.”

The Commerce Club of Atlanta was the venue on
Friday morning, Feb. 2, for a southern buffet breakfast
and an address by Professor Michael D. Green of Wake
Forest School of Law. The title he chose was “Torts in the
Third Millennium: Where is Dean Prosser When We
Need Him?" Professor Green’'s comprehensive view of
the law of torts stems from his area of teaching and

writing and from his eminent perch as co-reporter for the
ALI Restatement (Third) of Torts. General Principles, A
Work Now in Progress; co-reporter of the Restatement
(Third) of Torts: Apportionment of Liability; and member
of the Advisory Committee on the Restatement (Third)
of Torts: ProductsLiability. A lively discussion followed,
including comments by Professor Frank VVandall of
Emory, who has published acritique of Apportionment
Restatement in the Emory Law Journal.

Preceding Professor Green’s presentation, Atlanta
attorney James H. Wilson Jr., a member of the ALI
Council, gave tribute to Professor CharlesAlan Wright,
seventh president of ALI until his sudden death this past
July. He referred to this well-known authority on federal
practice and jurisdiction as “a gentleman and a scholar”
and reminded us that Supreme Court Justice Ruth Bader
Ginsburg described Professor Wright as a colossus
standing at the summit of our profession.

Committee Chair Tommy Malone reported on the
activities of the JP& A Committee, Senior Judge Dorothy
Toth Beasley made the introductions, Dean Larry
Dessem of the Walter F. George School of Law at
Mercer University gave the invocation, and Eddie Potter
of the State Bar and Helene Cohen of the ALI engi-
neered the arrangements.
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Free Attorney Consultation
Service For Georgia Attomeys
Insured With ANLIR.

é
1
American National Lawyers Insurance Reciprocal
(Risk Retention Group) (ANLIR) offers an
independent risk manager to provide confidential
telephone consultations on malpractice prevention,
law office management, claims repair and liability i}
insurance. This risk management service of the E
State Bar of Georgia is provided without charge 7
to attorneys insured with ANLIR. %
i}

For assistance, please call Jeffrey M. Smith, Esq.
at 1-888-288-8164. Mr. Smith, a shareholder
of Greenberg, Traurig in Atlanta, Georgia, is
experienced in risk management and malpractice
prevention issues.

i
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ANLIR is dedicated to meeting the ever changing },

coverage and service needs of Georgia attorneys. 3\"
For coverage information, Ab AN
contact Barbara Evans, Esq. h AT DAL 5
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Board of Governors Midyear

Meeting InAtlanta

By Wendy Robinson

he 177 Board of Governors Midyear Meeting

convened Jan. 11-13 at the Swissotd in

Atlanta Attendees were
trested to an enchanted
evening at the Fabul ous Fox
Thesater’s Egyptian Ball-
room and an entertaining musica theater
revue by “BOOMERS!” The gathering
was ablend of committee meetings,
section luncheonsand receptions, umni
functions, and CLE offerings.
On Saturday, Jan. 13, the Board of
Governors convened conduct the work of
the Bar. Thefollowing areitems of note:

 The Board approved 2000-2001 bar

dues assessment at $175 for active

membersand $85 for inactive members;
assessments for the Bar Facility and
Clients' Security Fund for new mem-
bers; a$20 legidative check off; solici-
tation for Georgia Legal Services con-

tributionswith asuggested contribution
of $100; and Section dues that range

from $5 to $30.

« Construction of anew 12-story deck
to replace the existing structure at the
new Bar Center.

» Assia Mustakeem, chair of the Or-
ganization of the State Bar Commit-
tee, presented amendments to Bar
Rules 4-221 9(g) and 4-221(d) for the
Board’s consideration. After discus-
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The famous Fox Theatre mar-
quis welcomes the State Bar of
Georgia to Friday night's
Boomers! musical review din-
ner show.

G EORGI A B AR

sion, the Board approved both amendments as they
appear in the Notices (page 60) of this Bar Journal.

e President George E. Mundy presented Phyllis

Holmen, executivedirector of Georgia
Legal Services Program (GLSP), a
check for $275,000, representing vol-
untary contributionsfrom Georgid sat-
torneys through their dues payments.
GL SP provides civil lega servicesto
the less fortunate.

* The Board passed the following pro-
posed legidation by unanimous vote:
Georgia Appellate Practice & Educa
tional Resource Center and Legal Ser-
vices/Lega Aid (Resolution: Accessto
Client Records). In the Business Law
Section, the Board approved UCC Ar-
ticle9 Revision by atwo-thirds-major-
ity voicevoteand theLLCAct Amend-
ments unanimously. The group passed
both proposed measures by the Fidu-
ciary Law Section, Roth IRA'sand Re-
nunciation of Succession, unanimoudly.
The Board passed the Real Property
Law Section’s proposalsunanimously:
Cancdllation of Security Deed, Brokers
Liens and Recordation of Maps and
Plats; the section’s Cancellation of Se-
curity Deedswas passed by atwo-thirds
majority voicevote.

The Board recognized Lamar Sizemore

Jr. on hisappointment as Superior Court
Judge for the Macon Circuit.

JOURNAL
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1. (I-r) Harvey Weitz, Kendall Butterworth, James Durham, Peter Daugherty, Joe Dent, and Rudolph Patterson enjoy
lunch at the Palm restaurant for the State-Federal Judicial Luncheon. 2. (I-r) Brenda Spearman, Brett Spearman, Tom
Chambers, and Huey Spearman enjoy conversation and refreshments before dinner at the Fox Theatre. 3. (I-r) Cubbedge
Snow Jr., Linda Klein, and Frank “Sonny” Seiler attend the Past Presidents Meeting on Thursday. 4. Board of Gover-
nors member Dennis O’'Brien attends the “Boomers!” musical review at the Fox Theatre with his wife Hedwig and
daughter Phoebe. 5. (r-l) President George Mundy and his wife Martiti visit with Past President Bill Cannon and his
wife Dawn before the dinner show on Friday night. 6. (I-r) Hon. Lamar Sizemore Jr., Barbara Bishop, Rudolph Patterson,
and Hon. Fred Bishop at Friday nights dinner show at the Fox Theatre.
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INDIGENT DEFENSE ISA

PROBLEM A

By S. Kendall Butterworth

[l of usarefamiliar with
the principlethat
anyone who is ac-
cused of committing
acrimeinthe
United States
should receive adequate legal
representation to defend against the
charges, whether the accused person
can afford to pay for the representa-
tion or not. The rights accorded by
our legal system to adefendant in a
criminal case cannot be exercised
adequately without representation by
qualified and diligent counsel.

In Georgia, the vast mgjority of
people accused of committing crimes
rely on theindigent defense system
for adequate representation. Today,
over 80 percent of the defendants
who passthrough Georgia scriminal
justice system are indigent and cannot
afford to pay for legal representation.
In Fulton County, over 90 percent of
thecriminal defendantsareindigent.
Thus, in Georgia, the fairnessand the
functionality of thecriminal justice
system dependsin large part on the
fairness and the functionality of the
indigent defense system.

The Georgia Indigent Defense
Act placesthe responsibility for
providing indigent defense servicest
onlocal indigent defense committees
appointed by the Superior Court, the

b
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County Commission and local bar
associations. Each of the local
indigent defense committeesin
Georgia's 159 counties decides
whether to provide indigent defense
services through a county public
defender program, an assigned
counsel system or a contract de-
fender program. The majority of the
cost of indigent defense falls on the
state’s 159 counties; the state
contributes only 15 percent of the

Georgia also has many
excellent lawyers who
do indigent defense
work. Those lawyers
toil long hours for low
pay, and they should be
commended for helping
the criminal justice
system work fairly and
efficiently.

funding. The Georgialndigent
Defense Council (GIDC) disburses
the state money to the countiesand is
charged with ensuring that the local
programs meet state guidelines,
including casel oad restrictionsand
minimum fees for defenders.

Some counties have systems that
work fairly well. Those countieshave
created and funded programs that

G EORGI A B AR JOURNAL

secure capable lawyers and provide the
lawyerswithtraining and supervision,
adequate compensation, and investiga
tive and expert assistance.? Georgia
aso has many excellent lawyerswho do
indigent defensework. Those lawyers
toil long hoursfor low pay, and they
should be commended for helping the
crimind justicesystemwork fairly and
efficiently. The sysemsin other
counties, however, are not quite as
successful. In someingtances, indigent
defendantsare receiving littleor no
representation at dl —eveninfeony
cases. Some defendants meet thelr
lawyersfor the first time when they
appear in court before entering aguilty
pleaor going totria. In such cases, the
lawyers have not conducted any in-
depthinterviewswith their clientsor any
investigationsintothe chargesagainst
their clients. Furthermore, even when
the defending lawyers meet with their
clientsprior totheday of trid, they often
have not been provided withthetraining
Or resources necessary to conduct a
proper defense. Former Georgia
Supreme Court Chief Justice Harold
Clarke hasmadethefollowing com-
ments about Georgia's system of
providingfor indigent defense:

We set our sights on the embar-
rassing target of mediocrity. |
guessthat means about halfway.
And that raisesthe question. Are
we willing to put up with half-
way justice? To my way of
thinking, one-half justice must
mean one-half injustice, and one-
halfinjusticeisnojusticeat all .2

Surely, as members of the Bar,
we cannot be content to stand by and
alow any part of our system of justice
in Georgiato be merely “mediocre.”

Chief Justice Benham has
appointed aCommission on Indigent
Defense to study the status of
indigent defensein Georgia, to
develop a strategic plan and to set a
timetablefor itsimplementation. The

4/30/2001, 9:18 AM



Commission probably will hold public
hearingsin an effort to obtain input
from those personsinvolved with
indigent defense. ThisCommissionis
made up of ablue ribbon group of
individualsfromthe publicand
private sectors. All of the various
viewpointson theindigent defense
system are represented.

As lawyers, we are charged with
supporting our judicial systemand
striving to make surethat all litigants,
whether civil or criminal, receive
adequate representation. WWhen one
part of our legal system failsto
function properly, it affectsall of us.
Therefore, | urge you to provide your

input to help the Commission
develop a proposal to create a more
effective system of indigent defense
representation in Georgia. If you
would liketo shareinformation with
the Commission or simply state your
opinion about how the system could
beimproved, please writeto Angie
Wright-Rheaves, Executive Director,
Commission on Indigent Defense,
Supreme Court of Georgia, 244
Washington Street, Suite 572,
Atlanta, GA, 30334.

1 “Indigent defense” is the term used
to describe the provision of lawyers
to represent poor people who are
charged by the state with felonies
or misdemeanors and the provision
of lawyers to represent parties in
juvenile court. 2000 Annual Report
of the Georgia Indigent Defense
Council.

2. So. Center for Human Rights, A Pre-
liminary Report on Georgia's Com-
pliance with the Constitution of
Georgia and the United States in
Providing Representation to Poor
People Accused of Crimes, p.3.

3. Chief Justice Harold Clark, 1993
State of the Judiciary Address.

Chief Justice Robert Benham Awardsfor
Community Service Deadline Drawing Near

By Barbara Latimer Jennings

THE COMMUNITY SERVICE
Task Force of the Chief Justice’s
Commission on Professionalism
invitesnominationsfor the 2001 Chief
Justice Robert Benham Award for
Community Service. Upto 11 awards
will be givento lawyersand judges
from all over the State of Georgiafor
outstanding servicetotheir local
communities. Theawardswill be
presented at the Annual Meeting of
the State Bar on June 15, 2001, on
Kiawah Idand, South Carolina
These awards recognize judges
and attorneys who have combined a
professional career with outstanding
service and dedication to their
community through voluntary partici-
pation in community organizations,
government-sponsored activities, or
humanitarian work outside of their
professional practice. These lawyers
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contributions may be madein any
fieldincluding, but not limited to the
following: social service; church
work; politics; education; sports;
recreation; or the arts. Continuous
activity over aperiod is an asset.

Eligibility

Tobeeligible, acandidate must:
1) be an attorney admitted to practice
in Georgia; 2) be currently in good
standing; 3) have carried out out-
standing work in community service;
and 4) not be a member of the Task
Force.

Nominations should be made by
letter describing the nominee’s
community servicework, and
accompanied by at least three letters
of support, sufficient to allow the
Task Force to make a reasonable
judgment. Additional pages of
information about the candidate
should be attached to the nomination.

APRIL 2001

Selection Process

The Community Service Task
Forcewill review the nominationsand
select the recipients. One recipient
will be selected from eachjudicia
district for atotal of 10 winners. If no
recipientischoseninadistrict, then
two or more reci pients might be
selected from the same district. Stellar
candidates may be considered for the
LifetimeAchievement Award. All
Community Service Task Force
decisionswill befinal and binding.
Award recipientswill be notified no
later than May 21, 2001.

Nominations must be post-

marked by April 16, 2001

Send all nominationsto: Barbara
Jennings, The Community Service
Task Force, 572 State Office Annex,
244 \Washington Street, SW., Atlanta,
GA 30334, Fax: (404) 656-2253,
Phone: (404) 651-9385.
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THE TEXAS TECH UNIVER-
sity School of Law named Timothy
W. Floyd, JD, the J. Hadley Edgar
professor of law. Floyd earned his
Bachelor of Arts and Master of Arts
degreesfrom Emory University, and
hislaw degree from the University of
Georgia. Beforejoining Texas Tech,
Floyd served aslaw clerk for Judge
Phyllis Kravitch of the U. S. Court of
Appealsfor the Fifth Circuit, was
legal counsel to thelieutenant gover-
nor of Georgia, practiced with the firm
of Sutherland, Ashill & Brennan, and
was assistant director and director of
the University of GeorgiaLaw School
Legal Aid Clinic.

Dan turner
Buillders
nIckup
2/01 p36

Oscar Marquis, counsel in the
technol ogy, e-commerce, and privacy
group of theinternational law firm
Hunton & Williams, was one of 10
people appointed to three-year terms
on the Federal Reserve Board’'s
Consumer Advisory Council. The
Council advisesthe Board on the
exercise of itsresponsibilities under
the Consumer Credit Protection Act
and on other mattersin the area of
consumer financial services. The
Council meets three timesayear in
Washington, DC.

Fulton County Juvenile Court
Chief Judge Sanford Jones ac-
cepted aproclamation commending

Mitchell Kaye
valuationsad

pick up 2/01
page 41 bw

the Juvenile Court on its recent
selection as one of the state’s first
“Model Courts.” The goa of the
nationwide Model Court Project isto
prevent further victimization of abused
and neglected children by improving
court policies and practices. The
Fulton County Juvenile Court is
working to increase its effectiveness
by improving inter-agency collabora-
tionand communication, limit the
number of continuances granted, and
help parties better understand the
system and their rights.

Thirty-two Kilpatrick Sockton
lawyers have been chosen as Best
Lawyersin Atlanta® 2000-2001.
More than 11 percent of the firm's
285 |local attorneys were selected, a
higher percentage than any other
large Atlantalaw firm. Wyck A.
Knox of Augusta, a partner at
Kilpatrick Stockton, has been chosen
by hispeersfor businesslitigation
and health care law in “Best Law-
yers in America 2000-2001.” He
is one of 65 lawyers honored by the
publication acrossthefirm’'seight
domestic offices.

Professona
Asset Locs
ou 2/01 p38
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RiverdaleHighWinsSateTitle

The Riverdale Raiders Mock Trial team is the 2001 Georgia State Champion. The i ﬁ;_
two finalists in the competition were Riverdale High and Paideia School.

The four semi-finals were Riverdale, North Forsyth, Paideia and Clarke Central. G . A
Riverdalewill now represent the state of Georgiaat the Nationa High School Mock Tria Champi- L
onship, May 9-13, 2001, in Omaha, Neb. Thefollowing teeamswere named regiona champions: CORPHT

School/City Coordinator(s)

Central High School, Macon (Central GA)

MeéelisaBodnar, coordinator

North For syth High School, Cumming (Cherokee Co.)

Meredith Ditchen, coordinator

RiverdaleHigh School, Riverdale (Clayton Co.)

Scott and Janet \Watts, coordinators

WareM agnet School, Waycross (Coastal GA)

Donna Crossland, coordinator

L akesideHigh School, Atlanta(Dekalb Co.)

Stacy Levy, coordinator

Grady High School, Atlanta(Fulton Co.)

Debhorah Craytor and Patrick Moore, coordinators

South Gwinnett High School, Snellville (Gwinnett Co.)

William M. Coolidge, 111, coordinator

Paideia School, Atlanta(MetroAtlanta)

Faison Middleton and Jim Manley, coordinators

Northwest Whitfield High School, Tunnel Hill (North GA)

George Govignon, Chris Twyman,
Jeff Denny and Mike Prieto, coordinators

Clarke Central High School, Athens (Northeast GA)

Steve Curtis, coordinator

Jenkins High School, Savannah (Southeast GA)

Christy Barker, coordinator

L ee County High School, Leesburg (Southwest GA)

L eah McEwen, coordinator

TheWalker School, Marietta(West GA) Jeff Richards and Linda Spievack, coordinators

For information on how your bar association, firm or legal organization can help the new Georgia champion defray competition
expenses, contact the Mock Trial office at (404) 527-8779, (800) 334-6865 (ext. 779) or mocktrial @gabar.org

Do You Play an Instrument?

Did you play an instrument that you have been
wanting to pick-up, polish off, and play again?
The Atlanta Lawyers’ Orchestra is looking for you!

The Atlanta Lawyers Orchestra (ALO) was founded in October 1999 to bring people who work in the
legal field together to make music and to enjoy each other’s company in anon-legal setting. The ALO is com-
posed of attorneys, law students, paralegals, legal secretaries and law office staff members, and warmly
welcomes any musician whoisnot inthelegal field and would liketojoin.

The ALO is modeled after established lawyer orchestrasin New York, Boston, and Chicago, performed four
concertsinitsinaugural year, and has at least six concerts scheduled for 2001. The concert schedule includes at
least one public service performance each year. Rehearsals are held Monday evenings from 7 p.m. - 9 p.m. in the
auditorium of the William Breman Jewish Home, located on Howell Mill Road, just off 1-75; (404) 351-8410.

Tojoin other musically inclined members of the legal community, please contact Alysa Freeman at (404)
873-8000 or at abfree@webtv.net. Also, check the web at www.zilleon.com/alo. The ALO welcomes you!

APRIL 2001 kY]
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VadogaBar CombinesWork, Fun

LU LUSWASTHE PLACETO
be recently for the Valdosta Bar
Association. Bar President Walter
Elliott arranged thisconvivial event
for hismembersto enjoy while
making an otherwise onerous task
completely enjoyable. After the
elegant luncheon was served,
General Council Bill Smith greeted

and quick wit. The changesto the
Georgia Rules of Professional
Conduct were suddenly pellucid and
the attendees received one hour of
ethics CLE in the process.

If youwould like help facilitating
asimilar program for your bar
association, contact the Satellite
Office of the State Bar of Georgia at

(The videotape, Introduction to
the Georgia Rules of Professional
Conduct presented by Bill Smith and
Deputy General Counsel, Paula
Frederick isalso available through
ICLE.)

the group with hisusual casual style (800) 330-0446.

The Feb. meeting of the Executive Committee of the State Bar of Georgia was
held in the Tifton Satellite Office. 1. The Executive Committee starts arriving early
for a day of State Bar work. 2. The Committee recessed for lunch and joined the
Tifton Circuit Bar for their monthly meeting at the Holiday Inn. State Bar of Geor-
gia Secretary, Bill Barwick, addresses the members of the Tifton Circuit Bar. 3.
Executive Committee Member David Lipscomb greets members. 4. Bill Smith
speaks with Betty Walker- Lanier of the Tifton Circuit Bar. Walker-Lanier gave a
report on Court Appointed Special Advocacy Program (CASA) of which she is
local chairperson. 5. State Bar of Georgia President George Mundy meets the
Tifton Circuit Bar. 6. State Bar President-Elect, Jimmy Franklin looks over his
notes after the Tifton Circuit Bar Meeting.
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1. All seats were taken for the luncheon
and CLE 2. Bill Smith explains The
Rules 3 and 4. Valdosta Bar members
enjoying lunch and the CLE at Lu Lu'’s.
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The law firm of

FORD&HARRISONY

is pleased to announce that

Samuel A. Terilli

freadent i the Whpme ofice)

Patrick E Clark

{restdend i the Adlann ifTee )

Tracey K. Jaensch

(reskdent in the Tampa odisce )

have become Partners of the Firm

Also, we are pleased to announce that

Julie Simmermon
C. Matthew Smith
Donald R. Lee
Eeneé A. Canody
Lisa C. Hiltz

fresident in the Atlanta dfliee )

Bindu J. Rao
Darren D. McClain

{resklent in the Tampa offsce)

Licia M. Williams
Jennifer 8. Cameron
Mikki M. Tinker

fresident im the Memphis oifice)

Alissa C. Greenwalt

Presadent an the Los Angelds iffiged

Andrew 5. Feuerstein

President in the Miome alfice])
have become Associated with the Firm
Ford & Harrson is & national labor and employment

firm representing management with more than
L 200 artorneys in nine oflices

Atlanta Denver Jacksonwille Los Angeles Memphis

Miami  Orlande Tampa Washington, D.C.

www, fordharrison.com

-'-“‘l\I
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In Albany

LANGLEY & LEE, LLC,
announced that William W. Calhoun
has become a partner in the firm.
Calhoun joined Langley & Leeasan
associate in November 1999. Previ-
oudly, Calhoun served as an assistant
attorney general for the State of
Georgia, primarily representing the
State Health Planning Agency and the
Department of Insurance, with a
secondary emphasis on the Board of
Regents. The firm's offices are
located at 412 West Tift Ave., Albany,
GA 31701; (229) 431-3036.

W. James Sizemore, Jr. has
begun a solo practice, Sizemore Law
Offices, with officesin Albany,
located at 413-C Flint Avenue, Albany,
GA 31701; (229) 420-0029, andin
Leesburg at 101-A Walnut Avenue,
Leesburg, GA 31763; (229) 759-0430.

In Atlanta

David Levy has joined the
Atlanta office of King &
Spaulding as of counsel. Previ-
ously, Levy, worked as executive
vice president, administration, for
National Service Industries.

Greenberg Traurig LLP
announced that Gerald L. Baxter,
corporate and securities, and Vernon
L. Slaughter, entertainment, have
become shareholders. Greenberg
Traurig islocated at The Forum, 3290
Northside Parkway, Suite 400,
Atlanta, GA 30327; (678) 553-2100;
Fax (678) 553-2212.

Womble Carlyle Sandridge &
Rice, PLLC announced its merger
with The Jefferson Law Firm,
PLC of McLean, VA. The merged
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firm operates as Womble Carlyle
Sandridge & Rice PLLC. The
officeislocated at One Atlantic
Center, Suite 3500, 1201 W. Peach-
tree Street, Atlanta, GA 30309; (404)
872-7000; Fax (404) 888-7490.

Kilpatrick Stockton LLP
announced the election of six new
members as partnersin its Atlanta,
GA office: Richard Cicchillo,
Cindy D. Hanson, Christopher
Lyman, Daniel F. Piar, Kenneth B.
Pollock and Sue Soffer. Kilpatrick
Stocktonisafull-serviceinternational
law firm with more than 500 attor-
neysin 11 offices. The Atlanta office
islocated at Suite 2800, 1100 Peach-
tree Street, Atlanta, GA 30309-4530;
(404) 815-6500; Fax: (404) 815-6555.

Ford & Harrison, LLP an-
nounced that Brooke Wallace has
been named Business Development
Manager. Wallace was formerly with
Jones & Askew, LLP as Director of
Client Services. Ford & Harrison
represents employersin all areas of
labor and employment law, and is
located at 1275 Peachtree Street, NE,
Suite 600, Atlanta, GA 30309; (404)
888-3800; Fax (404) 888-3863.

Morris, Manning & Martin,

L L P promoted six attorneysto
partner. They are Lauren Z.
Burnham, Carl J. Erhardt, Will-
iam J. Sheppard, Susan L. Spen-
cer, Terresa R. Tarpley, and
Robert C. Threlkeld. Morris,
Manning & Martin LLP has 175
lawyers engaged in sophisticated
commercial, transactional and
litigation practices.

Theintellectual property firm of
Thomas, Kayden, Horstemeyer
& Risley LLP announced the
promotion of Dan R. Gresham to

G EORGI A B AR JOURNAL

partner. In addition, the firm an-
nounced that attorneys William F.
Heinze, Monica H. Winghart,
Lawrence E. Thompson, Robert
B. Dulaney IIl, Christopher B.
Linder, Ph.D, Kenneth C. Bruley,
Adam E. Crall, Sami O. Malas,
and David Rodack have joined the
firm as associates.

James L. Matte has joined
McGuire Woods LLP as a partner
in the firm's Atlanta office. Matte
focuses his practice on labor-manage-
ment rel ations, government compli-
ance and employment discrimination.
McGuire Woods aso elected Mark
L. Keenan as partner. Keenan's
practice focuses on labor-manage-
ment relations and empl oyment
discrimination. Mary Anne Walser
has joined the Atlanta office of
McGuire Woods LLP as an associate
inthe Labor & Employment Depart-
ment. McGuire Woods LLPislocated
at 285 Peachtree Center Avenue, NE,
Marquis Tower Two, Suite 2200,
Atlanta, GA, 30303.

Paul, Hastings, Janofsky &
Walker LLP has elected Elizabeth
Noe to partnership. She is a member
of the Firm’s Corporate Department
and its Corporate Finance Practice
Group. Paul Hastings' Atlanta office
is located at 600 Peachtree Street,
NE, Atlanta, GA 30308-2222; (404)
815-2400; Fax: (404) 815-2424

Schnader Harrison Segal &
Lewis L L P announced that two
attorneys have joined the firm's
Atlanta office. Richard D. Flexner
hasjoined the firm as counsel andis
amember of the Business Services
Department and the Real Estate
Practice Group. Kirtan Patel is an
associate in the Business Services
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Department. The Atlanta office is
located at SunTrust Plaza, Suite 2800,
303 Peachtree Street, NE, Atlanta,
GA 30308-3252; (404) 215-8100; Fax
(404) 223-5164.

Peck, Shaffer & WilliamsLLP
announced that David H. Williams
Jr. has become an associate with the
firm. Williamsfocuses on hedlthcare,
housing andindustrial development
bonds. The Atlanta office is located at
SuiteM 20, AtlantaFinancia Center,
3353 Peachtree Road, NE, Atlanta,
GA 30326; (404) 995-3850.

Jonathan W. Johnson and
Mitchell D. Benjamin announced
the formation of Johnson & Ben-
jamin LLP, practicing in the areas of
wrongful death, personal injury and
employment. Thefirmislocated at
One Securities Centre, 3490 Piedmont
Road, Suite 302, Atlanta, GA 30305;
(404) 995-8590; Fax (404) 995-8593.

In Columbus

The firm of Hatcher, Subbs,
Land, Hollis & Rothschild an-
nounced that Neal J. Callahan and
Alan G. Snipes have become
partners. The office islocated at 233
12 Street, Suite 500 Corporate
Center, Columbus, GA 31901. Phone
(706) 324-0201.

In Lawrenceville

Greg O’'Bradovich has joined
theintellectual property firm of
Hinkle & Associates, P. C.

O’ Bradovich isamember of the
New York Bar and is a registered
patent attorney. The firm islocated at
395 Scenic Highway, Lawrenceville,
GA 30045; (770) 995-8877,

Fax (770) 995-0116.

The Charles A. Tingle Jr.,
P.C. Law Firm announced the
association of Christopher A.
Ballar. Whilethe law firmisa
general practicefirm, Ballar will
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concentrate on estate planning
issues. The officeis located at 538
Scenic Highway, Lawrenceville, GA
30045. (770) 822-5635;
ballar@mindspring.com.

In Savannah

Michael J. Thomerson
announced the formation of Michael
J. Thomerson P.C., where he will
practicelitigation, corporate law,
commercial transaction, and bank-
ruptcy. The new officeislocated at 7
East Congress Street, Suite 306, PO.
Box 8472, Savannah, GA 31412;
(912) 790-7778; Fax (912) 790-7797.

In Kansas City

Bryan T. White, formerly of
Fisher & Phillips, LLP, hasjoined
the law firm of Spencer Fane Britt
& Browne LLP asof counsdl
practicinginthefirm’slabor and
employment group. Spencer Faneis
|ocated at 1000 Wal nut Street, Suite
1400, Kansas City, MO 64106-2140;
(816) 474-8100; Fax (816) 474-3216

In Washington DC

Roger Plichta, former State
Court Magistrate Judge in Cobb
County, announced the expansion of
his Georgia-based law firm of
Plichta & Walton-McFalls to
Washington DC as governmental
affairs advisors.

National Legal
Research pickup
2/01 p41 bw
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Soatlight on the GeorgiaAssociation
of Black Women Attorneys

BY SUSAN S. COLE

ACCORDING TO GEORGIA
Supreme Court Justice Leah Sears,
1981 was not an easy year to be an
African-American female lawyer in
Atlanta. It was lonely. Sears and
other like-minded women attorneys,
wives and mothers decided tojoin

together. They were not looking for
power or prestige, but for fellowship,
and they were motivated by a desire
to serve. Out of their gatherings and
conversations grew the Georgia
Association of Black Women Attor-
neys (GABWA). Their mission? To
focus on issues affecting women and
children, increase African-American

representation inthejudiciary andin
public office, and encourage mem-
bersto bepolitically active.

As GABWA celebrates its
twentieth anniversary, its members
can look back with satisfaction and
pride at their accomplishments. They
continueto carry out their mission
using creative and imaginative ways.

1. Judge Glenda Hatchett, who presides on Judge Hatchett, a nationally syn-
dicated courtroom television show and Avarita Hanson, 1985 GABWA Presi-
dent and current Dean of the John Marshall Law School, smile for the camera
at the Jan. 2001 meeting. 2. Judge Glenda Hatchett poses with the 2001
GABWA officers. (From left to right) Karlise Grier, President; Allegra Lawrence,
Vice-President; Monique Walker, President-Elect; R. Jayoyne Hicks, Secretary;
Judge Glenda Hatchett; Kenya Berry; Allyson Pitts, Treasurer; Joy Campley;
Judge Judy Walker, Former President (1994) and Anita Wallace Thomas,
Former President. 3. Judge Glenda Hatchett and Judge Ural Glanville enjoy
the GABWA Jan. 2001 meeting.
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Today, GABWA has approximately
200 dues paying members. It is open
to al persons, regardless of race or
sex. GABWA members servein all
areas of city, county and state
government. Five of GABWA's 19
presidents have become full time
judges.

One of GABWA’s most popular
projectsisthe “AlIM Back to School
Blowout.” Each year, GABWA
members contribute money to
provide school suppliesto children
whose mothers are incarcerated.
GABWA members then stuff book
bags with the supplies and present
them to the children at a party hosted
in coordinationwith “Aidto Children
of Imprisoned Mothers’ (AIM).

GABWA members also enjoy the
annual breakfast held at the Cascade
House, a shelter for women and
children. Each year, GABWA
members gather on the Martin
Luther King Jr. holiday to prepare a
hot breakfast for Cascade House
residents. GABWA takes special
pride in this project because GABWA
members hel ped raise the funds to
modernize the Cascade House
kitchen back in 1995.

GABWA currently supports three
major community service projects.
“NobleAfrican-American Girls’
(NAAG) isamentoring program
started in 1998 at Eastlake Elemen-
tary School for fifth grade girls. The
mission of NAAG isto prepare girls
to be successful, productive, and
caring, and to have pride in them-
selves, their culture and their history.
Today, NAAG includes all Eastlake
girlsfromkindergarten through the
fifth grade. Twenty-eight GABWA
members and friends volunteer to
staff the program.

“Sister to Sister” is another
GABWA mentoring program. Begun
by GABWA and the Fulton County
Juvenile Court, with the assistance of
the Georgia Supreme Court Commis-
sionon Equality, itisdesigned for 15
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“at-risk” girls who have entered the
Fulton County Juvenile Court System
as either truant or status offenders. It
istheonly program of itskindin
Fulton County. Mentors and prote-
gees meet on the second and fourth
Sunday of each month for two hours.
They attended a retreat at Cochran
Mill Nature Reserve and worked on
team building. Other enrichment
activities, such as camping tripsand
theater outings are planned when the
anticipated funding arrives. By
introducing girlsto the promisethat

GABWA's membership is over
200 with members statewide.
Officers for 2001 are: Karlise
Y. Grier, president; Allegra J.
Lawrence, vice president;
Monique R. Walker,
president-elect; Sonja B.
Prophet, vice president -
Macon; Gwendolyn S. Fortson,
vice president-Savannah; R.
Javoyne Hicks, secretary;
Kenya Berry, assistant secre-
tary; Allyson R. Pitts, treasurer;
C. Joy Lampley, parliamentar-
ian; E. Jewelle Johnson,
historian; and Anita Wallace
Thomas, immediate past presi-
dent. Dues are $60 for lawyers,
$20 for law students and $50
for associate members. The bar
year begins Jan. 1.

their liveshold if they make positive
choices, “ Sister to Sister” hopesto
encourage these young women to
continuetheir education, to remain
abstinent, and to devel op behaviors
that insure they will have no further
involvement with thejuvenilejustice
system.

GABWA'sthird major commu-
nity service project isthe“Civil Pro
Bono Project.” Thisisajoint effort
by GABWA and the Georgia Access
to Justice Project (“GAJP’) to assist
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imprisoned motherswith civil legal
mattersinvolving their children. The
goal isto to help thesewomenin
prison makeinformed decisionsand
choices about their parental rights
and responsibilities.

In addition to these projects,
GABWA has established a scholarship
foundation for outstanding
African-American femae law
students. They have sponsored or
co-sponsored CLE programsdealing
with issues that are essential to
GABWA's mission, such asthelegal
impact of a mother’s incarceration,
andracial profiling. Asif that is not
enough, GABWA produced aTV
show called“Legally Speaking!”
which successfully aired for three
years. Consumers received informa:
tiononavariety of topicsincluding
civil rights, family law and bankruptcy.

What began out of a need for
fellowship has endured with alegacy
of service, caring and achievement.

Congratulations, GABWA, on
your twentieth anniversary!

(et

Noticed!

The Local Bar Activities
Committee intends to highlight
a local bar in each issue of the
Bar Journal, and welcomes
and encourages interest from
members of local bars.
Contact the Journal if you
would like to have your bar
highlighted in a future issue,
journal@gabar.org or
404.527.8736.
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he Lawyers Foundation of Georgialnc. sponsorsactivitiesto promote charitable, scientific and educationa purposesfor
the public, law students and lawyers. Memorial contributions may be sent to the Lawyers Foundation of Georgialnc.,
800 TheHurt Building, 50 Hurt Plaza, Atlanta, Georgia 30303, stating in whose memory they are made. The Foundation
will notify thefamily of the deceased of the gift and the name of the donor. Contributions aretax deductible.

Judge Ross J. Adams Admitted 1988
Marietta, Georgia Died February 2001
Phil C. Beverly Admitted 1953
Jacksonville, Florida Died January 2001
M. Ross Becton Jr. Admitted 1974
Savannah, Georgia Died January 2001
Harold J. Bowman Jr. Admitted 1968
McDonough, Georgia Died October 2000
Tilden L. Brooks Admitted 1937
Riverside, Cdlifornia Died February 2001
Bruce W. Callner Admitted 1974
Atlanta, Georgia Died January 2001
Archie B. Culberth Admitted 1966
Alpharetta, Georgia Died February 2001
Henry L. DeGive Admitted 1932
Atlanta, Georgia Died January 2001
Judge Omar W. Franklin Jr. Admitted 1939
Berkeley Lake, Georgia Died February 2001
Judge William F. Grant Admitted 1957
Elberton, Georgia Died January 2001
Charles F. Harris Admitted 1978
Jonesboro, Georgia Died January 2001
Thomas J. Hartland Jr. Admitted 1977

Atlanta, Georgia

Henry L. de Give Jr., 93, of Atlanta,

Died September 2000

died Jan. 12, 2001. BorninAtlanta, he
graduated from Princeton withaB.A., cum
laudein 1929. Heearned hisLLB from
Harvard Universty School of Lawin 1932,
Inaddition, heattended the University of
Parisfrom 1932-33. Her was admitted to the
State Bar of Georgiain 1932. He practiced in Paris, France with
Coudert Brothersfrom 1932-34, and he wasin private practice
with aNew York firm for Sx years and then a partner with
another New York firmfor two years, interrupted by hismilitary
service. Hemoved to Atlantain 1948, where hewasin private
practice from 1948 to 1966. He then went to work for the Equal
Employment Opportunity Commissionuntil 1977. Hewasa
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Henry Heffernan Admitted 1930
Augusta, Georgia Died September 2000
George R. Jordan Admitted 1949
Douglas, Georgia Died 2000
Dawn B. Keaton Admitted 1987
Atlanta, Georgia Died February 2001
Susan Landrum Admitted 1975
Jasper, Georgia Died February 2001
R. Joneal Lee Admitted 1969
Warner Robins, Georgia Died September 2000
Marvin P. Nodvin Admitted 1951
Atlanta, Georgia Died February 2001
James A. Parker Admitted 1949
McDonough, Georgia Died February 2001
Judge Charles M. Roach Admitted 1974
Canton, Georgia Died December 2000
John M. Royall Jr. Admitted 1951
Decatur, Georgia Died February 2001
Henry G. Shugart Admitted 1978
Roswell, Georgia Died January 2001
Russell G Turner Jr. Admitted 1947
Atlanta, Georgia Died February 2001
JudgeAlex D. Williams Admitted 1951
Atlanta, Georgia Died December 2000

member of the Atlanta Bar Association, the American Bar

Asociation and the Lawyers Club of Atlanta Hewasdso a
member of the Nationa Conference of Chrigtian and Jews, and
. Vincent de Paul Society, where he was past chairman of the
Southeastern Region and the Particular Council of Atlanta. He
wasHonorary Consul of Belgiumfor Georgiaand South
Carolinafrom 19480 1970. De Give sarved on theAmerican
Friends Service Committeefrom 1960 to 1966, and wasa
member of the Atlanta Urban League, the American Arbitration
Associgtion, trusteeand vice-chairman of Catholic Socid
Sarvices, member of the Atlanta Chamber of Commerce and
theAtlantaHistorical Society. He served in the United States
Navy from 1941 to 1947. Heissurvived by hiswifeof 55 years,
Elenade Give; daughtersMariaK ubersky, ElenaAllison, Anna
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de Give and TeresaWilber; sonsHenry L. de Give, 111, Michael
deGive, Josph de Give, Laurent de Give, Paul B. de Giveand
LouisdeGive, and 12 grandchildren.

William Forrest Grant, 70, of 2 ™
Elberton, died Dec. 28, 2000. Bornin !
Helena, Ga, he graduated from Brewton-
Parker Junior College and the University of
Nevada He earned his JD from Mercer
University Walter F. George School of
Law. He aso attended the Nationa Judicial
College. He was admitted to the State Bar
of Georgiain 1957. He practiced with Williford & Grant from
1958t0 1964, Grant & Matthewsfrom 1964 to 1972 and Grant
& Smith from 1972 to 1977. He became a Superior Court
Judge of the Northern Circuit in 1977, and became a Senior
Judgein 1997. He was amember of the American Bar
Association, American Judicature, Elberton Bar Association,
Northern Circuit Bar Association, Prosecuting Attorneys
Council of Georgia, Sate Trid Judgesand SolicitorsAssocia-
tion. He served in the United States Air Force from 1949 to
1952. Heissurvived by hiswife of 46 years, Willene Jones
Grant; daughter AnnaGrant Kay; son William F. Grant Jr.; and
grandchildren Katie Grant and Elizabeth Grant.

Henry Gerald Shugart, 68, of
Roswell, died Jan. 14, 2001. Bornin
Dalton, he graduated from North Geor-
giaCollegein 1953. He earned his JD
from the University of Louisvillein 1978.
He was admitted to the State Bar of
Georgiain 1978. He practiced with
Moore/Shurgart and as a sole practitio-
ner beforejoining the Attorney General
of Georgia as a Senior Assistant Attorney General. He
served in the United States Army from 1953 to 1978 in the
Korean and Vietnam Wars. He is survived by his wife of
39 years, Nan Jeraldine Shugart; daughter, Debra M.
Pastush; and son, David K. Shurgart.

Judge Omer Franklin, 86, of
Duluth, Ga, died Feb. 8,2001. In 1937,
he graduated from the University of
Georgia, andjoined the FBI. Judge y \
Franklin served in World Wer 1l and as
abodyguard to President Harry
Truman. Following hismilitary service,
he practiced law in Vadosta and served
as Superior Court Judgein the Southern Digtrict from 1969
t01972. From 1966 to 1967, Judge Franklin served as President
of the State Bar of Georgiaafter it integrated in 1964. In 1972,
he was appointed the State Bar of Georgia's general counsel
and moved from Macon to Atlanta. Judge Franklin was known
asan accomplished lawyer, and inval uabl e to the organization
of the State Bar of Georgia. Survivorsinclude hiswife, Petricia

Franklin, of Duluth; son, Omer W. “Dub” Franklin 11 of
Smyrna; two daughters, Anne Nordland of Norcross and Dana
Champion of Smyrna; and ninegrandchildren.

Judge Ross J. Adams, 38, of
Marietta, Georgia, died Feb. 26, 2001. A
graduate of New Trier West High >
School and the University of Florida,
Judge Adams earned his law degree
from Washington University in 1988.
He was a member of the Florida Blue
Key Honorary Society, Student Bar
Association President and associate editor of the Washing-
ton University Journal of Urban and Contemporary
Lawfrom 1987-1988.

After receiving hislaw degree, Judge Adams moved to
Atlantaand devoted countless hoursto many civic and legal
organizations. He was an active member of the State Bar
of Georgia, serving as a member of the Board of Governors
and Executive Committee from 1997-2000. Judge Adams
aso served as an Investigative Panel Member, as the Young
Lawyer Division President, on the Budget and Finance
Committee, and as amember of the Family Law Section.

In the Cobb County Local Bar Association, Judge Adams
served on the Cobb Justice Foundation and CLE Commit-
tees. He also served as the Young Lawyers Division
Liaison to the American Bar Association’s Genera Practice
Section, and as a member of the ABA General Practice
and Family Law sections. In 1998, he was appointed a
judgeshipin the Cobb County Magistrate Court.

Judge Adamsis survived by hiswife, Robin Adams,
their two children, Paige Michelle and Alexander Harlan;
his mother, Marilyn Adams Gogol and stepfather, Edward
Gogol of Skokie, I11; sister, Meredith and brother-in-law,
Barry Kaltman; and niece and nephew, Sydney and Phillip
Kaltman, also of Skokie.

The Lawyer s Foundation of Geor gia furnishes the Georgia
Bar Journal with memorials to honor deceased members of the State
Bar of Georgia. These memorialsincludeinformation about the
individual’s career and accomplishments, likethoselisted here.

Memorial Giftsare ameaningful way to honor aloved one or
to commemorate aspecia occasion isthrough atribute and memorial
gift to the Lawyers Foundation of Georgia. An expression of
sympathy or a celebration of afamily event that takes the form of a
gift to the Lawyers Foundation of Georgia providesalasting
remembrance. Onceagift isreceived, awritten acknowledgement is
sent to the contributor, the surviving spouse or other family member,
and the Georgia Bar Journal.

For information about
placingamemorial, please
contact the Lawyers
Foundation of Georgiaat
(404) 526-8617 or 800 The
Hurt Building, 50 Hurt Plaza,
Atlanta, GA 30303.
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Hot Technology Bascsfor 2001

By Natalie R. Thornwell

THE LAW PRACTICE
Management Program continues to
receive more telephone callson its
Practice Management Help Line for
technology than any other subject.
While the technology stocks may be
cooling, thedesirefor more efficient
applicationsand productsin the law
office continuesto be HOT! Let'stalk
about some of the basics and review
some of the most popular products
and servicesfor lawyers. I'll dsotell
you about things that are an absolute
must for today’s law firms.

Basic legal computing requiresa
few things. | have found that while
most firms have at avery minimum
these systems in place, every now
and then | encounter firmswho still
haven't bothered to catch up. Not
even Y 2K was frightening enough to
bring them up to speed.

So, here’'smy short list of the
basic technology must-havesfor
today’s lawyer.

Networked computers

Asscary asit soundsin 2001,
there are still some law offices
running multiple computersthat are
not networked. Thisisdown right
awful! With the rarest of exceptions,
the benefits of networking computers
far outweigh any reason for not
linking your computerstogether. The
ability to sharefileinformation and
resources, like printers, is reason
aloneto hunt down alocal computer
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person for an estimate on running the
cables from one computer to the
next. If you are one of the “techno
dinosaurs’ that remains, please
contact our program for more
information and areview of specific
needs for networking computersin
your office.

Backups

Another scary thing isthat
lawyersare still found storing all of
their work on computers, but not
performing any type of backup.
Whether you choose to copy filesto
floppy, Zip or Jaz disks, or investin
an online data storage account you
must have some backup procedure in
place. You also must make sure that
the procedure works. Ask yourself
this: If I am away from my office
and thereisaflood, can | retrieve my
work? Enough said. Backup, store
backups off site, and make sure you
can get data back in case of disaster.
If you need help with developing
these procedures for your firm don’t
hesitate to contact our program.

Upgrades

Whether you have 386s (ouch!)
and need to be on the lastest system
on the market or you are on version
1.1 of some legal specific software
package, upgradingisinevitable.
Make sure you stay abreast of any
upgrades that are on the market.
While hardware does not require as
much tweaking as software, keep
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your techno tools sharp and in good
working order. Download the latest
maintenance releases, service
patches or bug fixes on aregular
basis. What's the old saying about
“an ounce of prevention...” Works
for computers and software too!

Virus Protection

You would think that lawyers
who arehighly skilled at protecting
the interests of others would have no
problem protecting themsel ves.
However, many firms operate with
no form of protection from computer
viruses. Bottom line: there are alot
of bored computer criminals and they
will continueto build destructive
things that can harm other folks.
Make sure you have downloaded or
purchased a virus protection system
for your office. Don't think that non-
networked systems don’t need it, too.
Infact, using floppy disksand other
transportable media may make the
need even more pressing!

Training

A pet peevethat | haveisbeing
told that training is not necessary.
Everyone has to learn how to use
new systems. You can spend several
weeks (read whenever | have time
or the work in the office slows down)
or aday or two in the process. You
can teach yourself (didn’t someone
say something about: “blind leading
the ...) or hire professionals. You can
immediately begin to get areturn on
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your investment or wait until later
(okay, much later). No one can
convince me that there is no benefit
to proper training. It is necessary!

Internet

In someform or another, weall
need to be ableto go online. For e-mail,
legal research, visitingWeb
Stes, paticipainginlistservs,
downloadinginformation, and
on and on, we need to harness
the power of the Internet in
law offices. Many firmsare
dready making full useof the
Internet. Many benefitsliein
being ableto communicate
with others. If you need help
gettingthere, cal our program
to discuss the benefitsand the
best way to get connected
with the rest of us.

Practice/Case
Management

| used to have trouble
explaining the benefits of
case management software.
There were just too many
features to focus in on. It has gotten
alittle easier. Now, | just ask the
unbeliever, “how long doesit take
you to find a phone number for a
particular judge on a particular case,
and how long does it take to update a
change to that number throughout the
office?” With case management
software you have the ability to make
much more money and save much
more time. | can’t think of one
reason why you would not have one
of these programs that allows you to
keep acopy of the physical fileon
the computer. Contact our program
for help in deciding what program
will work best for you. You can’t
afford not to.
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Automated Time Billing
and Accounting

Recreating time entriesfor bills
you make in the word processor and
doing manual ledgers should bethings
of the past, but unfortunately, they
arenot. Today’stimeand hilling and
legal accounting software isthe

answer. Back office procedures are
needed in all businesses, law offices
included. | can tell you that you need
it and show you why if you contact
our program. Trust me.

Handheld Devices

If you arewalking around with a
paper caendar inyour pocket or abulky
day planner, | say, “stopitand geta
hand-held.” With many flavorsto
choose from, PDAs are till hot techno
gadgets. You can buy alittlething that
can actudly beheld inyour hand that
can hold your entire calendar, dl of your
contact records, and on some unitsal of
your e-mail. (We can talk about
Blackberryslater for those who know
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what they are.) You can buy expandable
keyboardsfor them and stop lugging
around aheavy laptop computer. You
can download games and beam them to
your friends, or today’s newspaper. If
any of thissoundsintriguing, andit
should, you shouldlook into purchasinga
hand-held device.

Resources

If you do not know much
about legal technology, then
you should know this. There
are many resources available
to helpyoulearn more.
Whether it'san onlinevenue
likealistserv (the
technolawyer ligtservisa
great one —expect alot of e-
mail though) or websiteslike
www.webopedia.com or
www.learnthenet.com that
can help you learn about
technology ingeneral, you can
look to the Internet for help.
Legd technology showsaso
take place annudly around the
country. Checkout the
American Bar Asocidtion’s
(ABA") Annud Techshow
usudly in Chicago each year or the
various Lega Tech shows that may take
placein alocation near you. At these
showsyou can learn the latest things
about hot legd technologieslikeASPs
and voicerecognition software. Some
print publicationsto check are Law
Office Computing and Law Technol-
ogy News. Findly, don't forget to
contect the Law Practice Management
Program. Wewill be glad to helpwith
ng your legal technology needs
and give you aguided tour of our
software library before you make any
purchases.

Natalie Thornwell isthedirector of theLawPractice
Management Programof the Sate Bar of Georgia.
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Discipline Notices (Dec. 13, 2000 - Feb. 5, 2001)

DISBARMENTS

Douglas E. Soons
Atlanta, Ga.

Douglas E. Soons (State Bar No. 667030) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated Jan. 8, 2001. Soons
represented a client in the reinstatement of his peace
officer’slicense. The client paid Soons, but Soonsfailed to
take action on the case for over three years, which led to
the denial of the client’s appeal. Soons did not return the
client’scallsand did not return the client’s original docu-
ments. He did not respond to disciplinary authorities or to
the Supreme Court during these proceedings.

Paul McGee
Atlanta, Ga.

Paul McGee (State Bar No. 491700) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated Jan. 8, 2001. The State
Bar filed two formal complaints against McGee. McGee
acknowledged service and filed petitionsfor voluntary
disciplinein both cases.

In one case McGee was paid $1,500 to represent a
client inacrimina matter. McGee failed to take any
action. When M cGee failed to respond to the Notice of
Investigation arising out of the client’s grievance, he was
suspended from the practice of law. In the other case,
McGee was paid $2,000 to file a petition for writ of
habeas corpus, but he never filed the petition. Although
M cGee acknowledged service and filed Petitions for
Voluntary Disciplinein both cases, the petitionswere
rejected by the Special Master. The State Bar has been
unableto locate McGee since 1999, and a default judg-
ment was entered against him.

Larry W. Threlkeld
Mableton, Ga.

Larry W. Threlkeld (State Bar No. 710725) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated Jan. 8, 2001. In 1998,
Threlkeld visited his 17-year-old client who was detained
at the Marietta Regional Youth Detention Center. The
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client’s mother had asked Threlkeld to check on the client,
who had been diagnosed as having ahernia. Threlkeld
met with the client in aholding cell whichwaslocatedin a
high traffic area, had windows, and avisible closed circuit
camera. The director’s office observed Threlkeld massag-
ing hisclient’s penis. Threlkeld was subsequently con-
victed of public indecency. The Supreme Court cited
several aggravating factorsin the case, including
Threlkeld’stwo prior disciplinary infractions.

Herbert A. Zoota
Duluth, Ga.

Herbert A. Zoota (State Bar No. 786098) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated Feb. 5, 2001. Despite being
served with aformal complaint, Zootafailed to respond
and the facts alleged were deemed admitted. In April
1996, Zoota was retained to represent aclient in aslip and
fall claim against the owner of an apartment complex. The
client signed a contingency fee contract. Zoota called the
apartment owner’s insurance carrier and obtained an
offer to settle for $1,000, but the client rejected the offer.
Thereafter, Zoota failed to take any further action and did
not return the client’s numerous phone calls. In September
1999, Zootatold the client he gave her file to another
attorney although he had not asked any other attorney to
assume responsibility. Asaresult of Zoota'saction, his
client suffered needless worry and concern and lost the
right tofile suit.

John Thomas Woodall
Savannah, Ga.

John Thomas Woodall (State Bar No. 774950) has
been disbarred from the practice of law in the State of
Georgia by Supreme Court order dated Feb. 5, 2001.
Woodall represented Julia Mae Shiggs and her husband in
amedical malpractice and loss of consortium action. After
Woodall dismissed with prejudice the husband' sloss of
consortium claim, the case settled for $3.325 millionin
cash plus some limited future medical services. However,
Woodall valued the settlement at $4.8 million, adding to the
cash hisvaluation of the future medical services. Though
the husband’ s claim had been dismissed, Woodall paid him
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and his sister a portion of the settlement cash. Woodall,
together with attorney David Roberson, collected $2.4
millionin attorney’ sfees. Finding he violated Standards 4,
30, 31(a), 31(d)(2), 36, 44, 61, and 63 of Bar Rule 4-
102(d) and no evidence of mitigating factors, the Supreme
Court disbarred Woodall. The Court found he inflated the
value of hisclient’s settlement to justify collecting exces-
sive attorney’ s fees and otherwise improperly handled the
client’s settlement funds. Woodall was disbarred with the
special condition that, prior to submitting any petition for
reinstatement, he must make full restitution of al moneys
he received in regard to his client’s case.

David Roberson
Savannah, Ga.

David Roberson (State Bar No. 608043) has been
disbarred from the practice of law in the State of Georgia
by Supreme Court order dated Feb. 5, 2001. Roberson
represented Julia Mae Shiggs and her husband in a
medical malpractice and loss of consortium action. After
Roberson dismissed with prejudice the husband’s [oss of
consortium claim, the case settled for $3.325 millionin
cash, plus some limited future medical services. However,
Roberson valued the settlement at $4.8 million, adding to
the cash his valuation of the future medical services.
Though the husband’s claim had been dismissed,
Roberson paid him and his sister a portion of the settle-
ment cash. Roberson, together with attorney John Thomas
Woodall, collected $2.4 millionin attorney’sfees. Finding
heviolated Standards 4, 30, 31(a), 31(d)(2), 36, 44, 61, and
63 of Bar Rule 4-102(d) and no evidence of mitigating
factors, the Supreme Court disbarred Roberson. The
Court found he inflated the value of his client’s settlement
to justify collecting excessive attorney’s fees and other-
wiseimproperly handled the client’s settlement funds.
Roberson was disbarred with the special condition that,
prior to submitting any petition for reinstatement, he must
make full restitution of all moneys hereceived in regard to
hisclient’s case.

SUSPENSIONS

Dennis S. Childers
Marietta, Ga.
By order of the Supreme Court of Georgia dated Jan.
8, 2001, Dennis S. Childers (State Bar No. 124408) was
suspended from the practice of law in the State of Geor-
giafor aperiod of six months backdated to Dec. 1, 1999.
Childersfiled aPetition for Voluntary Discipline
admitting that he had abandoned clientsin two matters. In
the first case, Childers failed to respond to repeated
discovery requests which ultimately led to the dismissal of

the client’s case. In the second case, Childers failed to
respond to aMotion for Summary Judgment, then failed to
communicate with the client or to return her file.

Childersrequested asix-month suspension for his
admitted violation of Bar Rules, but as Childerswas
aready under an interim suspension since Dec. 1, 1999,
the court ordered that the six-month suspension be
backdated.

James William Quinlan
Cumming, Ga.

James William Quinlan (State Br No. 591365) was
suspended on Feb. 5, 2001, for a period of three years by
the Supreme Court of Georgia. The State Bar filed two
formal complaints against Quinlan. He answered the
complaint in the first case and participated in an eviden-
tiary hearing. He failed to respond in the second case,
despite having been personally served.

In one case Quinlan represented a client whose home
was scheduled for foreclosure. Quinlan assured the client
that her bankruptcy petition would be filed and foreclosure
would not take place. The client paid a $60 filing fee on
July 31, 1998. OnAug. 4, the client called Quinlan and
discussed the fact that the foreclosure was scheduled for
that day. She was again reassured that it would not take
place. No bankruptcy petition was ever filed by Quinlan.
As of result, the client’s home was foreclosed upon and
her car repossessed.

In a second case Quinlan was suspended by Supreme
Court order dated April 23, 1999, for failure to respond to
aNotice of Investigation. The suspension order was
mailed to Quinlan at the last address provided to the State
Bar. While under suspension, Quinlan filed an answer ina
case pending in the United State Bankruptcy Court for the
Northern District of Georgia. Quinlan did not inform the
bankruptcy court of his suspension.

REVIEW PANEL REPRIMAND

James E. Tramel
Lilburn, Ga.

James E. Tramel (State Bar No. 715347) has been
ordered to receive a Review Panel reprimand by Supreme
Court order dated Jan. 5, 2001. Tramel accepted repre-
sentation of aclient in connection with aclaim for over-
time pay against the USArmy. The client paid aflat fee
of $1,500, and Tramel agreed to file suit, but never did so.
A year later when the client’s attempts to reach Tramel
were not successful, the client filed a grievance with the

continued on page 52
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PROGRAM

Alcohol/Drug Abuse and Mental Health Hotline

If you are a lawyer and have a personal problem that is causing you significant concern, the Lawyer Assistance Program
(LAP) can help. Please feel free to call the LAP directly at (800) 327-9631 or one of the volunteer lawyers listed below. All

calls are confidential. We simply want to help you.

Area CommitteeContact Phone
ATDANY <o H. SEEWAt BrOWN ..o (912)432-1131
ALHENS ..o ROSSMCCONNE ..o (706) 359-7760
AANTA e MElISSAMCMOITIES ...t (404) 522-4700
FlOMdA ... PariCK REIY ...oveeiicececee et (850) 267-1192
ALANTA .o HENIY TrOUEMAN ...vovvveeicieicieeceee et (770) 980-0690
ALANTA e Brad Marsh ..o (404) 876-2700
AtlaNta/DECALUN ....c.eeueeeeeeieirieeeeeeeesee e BAFUIT e (404) 231-5991
Atlanta/Jonesboro . ....CharlesDriebe ..... ... (404) 355-5488
Corndia......ccccoueeee. .Steven C. Adams . (706) 778-8600
Fayetteville. GlenHowell . (770) 460-5250
HAZEINUISE ..o Luman Earle ... (912) 375-5620
Macon .......ccevevvveesiennnn BODDANIE ... s (912) 741-0072
Macon .......ccoevreeereenens BODBEIN ... (912) 745-7931
NOICroSS......coveuereeereenenn Phil MCCUIAY ... (770) 662-0760
ROME ..ot BODHENTY .o (706) 234-9442
Savannah ..........cccceceene. TomEdenfield ... (912) 234-1568
AVZ: o (015 - RO JONN BEMNELL ...t (912) 242-0314
WAYCIOSS ....veveveeisieiesiesesie st ssesesaenas JudgeBen SMIth ... (912) 285-8040
Wayneshoro.......ccoeveiiceiciceeceese e JETY DANIEl ... e (706) 554-5522

LT LAW PRACTICE MANAGEMENT

State Bar. While the grievance was pending the Army ASSESSMENT

attorney made a settlement offer in the case which

Tramel never conveyed to the client. Ultimately, the client Jeffrey Rothman

obtained a new attorney. Tramel refunded the fee and Athens, Ga.

returned the client file after the State Bar filed the formal
complaint in this matter. The Supreme Court found that
Tramel’s conduct violated Standard 44, not by abandoning
the matter, but by disregarding it by failing to communicate
with hisclient, which failure was detrimental to the client
by causing him needless worry and frustration.

INTERIM SUSPENSIONS

Under State Bar Disciplinary Rule 4-204.3(d), a
lawyer who receives a Notice of Investigation and failsto
file an adequate response with the Investigative Panel
may be suspended from the practice of law until an
adequate response is filed. Since Dec. 13, 2000, three
lawyers have been suspended for violating this Rule.
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By order of the Supreme Court of Georgia dated Jan.
5, 2001, Jeffrey Rothman (State Bar No. 615820) must
undergo an assessment of his firm by the Law Practice
Management Program of the State Bar. Rothman filed a
Petition for Voluntary Discipline admitting that he had
appeared in court on behalf of clients during atime when
he was suspended from the practice of law. Rothman
contended that he did not receive the suspension order
and thus was not aware that he was suspended, but that
once he found out he did not make any further appear-
ances for clients or have any contact with them until his
suspension was lifted. Although Rothman did not admit
any conduct in violation of Bar Rules, he agreed that
within the next six months he will undergo an assessment
by the Law Practice Management Program of the State
Bar, provide the Office of the General Counsel with a
copy of the assessment report, and implement the Law
Practice Management Program’s suggestions or explain
his reasons for not doing so.
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Summary of Recently Published Trials

Clayton State Ct......... Auto Accident - Rear-End - Signal......... $99,000
Cobb State Ct......... Promissory Note - Business Loan - Collection......... $480,000
Cobb Superior Ct......... Securities Fraud RICO Violations......... $15,900,000
Cobb Superior Ct......... Auto Accident - Rear-End - Traffic Signal......... $26,847
Dekalb State Ct......... Contract - Storm Damage Residence......... $35,000
Dekalb State Ct......... Auto Accident - Intersection - Red Light......... $20,000
Dekalb State Ct......... Auto Accident Intersection Turning......... $20,000
Dekalb Superior Ct......... Auto Accident - Rear-End - High Speed......... $15,000
Dekalb Superior Ct......... Malicious Prosecution - Police Arrest - Trespass......... Defense Verdict
Fulton State Ct......... Falldown Asphalt......... $400,000
Fulton State Ct......... FELA - Railroad Crane Operator - Falldown......... $500,000
Fulton State Ct......... Auto/Truck Accident - Rear-End - Significant Impact......... $100,000
Fulton State Ct......... Employment - Medical Office Manager - Unpaid Wages......... $19,038.
Fulton State Ct......... Contract - Real Estate Leases - Brokerage Fees......... $24,500.
Fulton State Ct......... FELA - Railroad Laborer - Back Injury......... $525,000
Fulton State Ct......... Premises Liability - Security at Condominium - Rape......... $235,000
- Falldown - Hair Salon......... $200,000
Rear-End......... $50,000
Fulton State Ct......... Emotional Distress - Daycare Center - Release of Children......... Defense Verdict
Fulton State Ct......... Assault & Battery - Shooting - Off-Duty Policeman......... Defense Verdict
Fulton State Ct......... Auto/Truck Accident - Traffic Light - Jack-Knife......... $30,000
Fulton U.S. District Ct......... Malicious Prosecution - False Imprisonment - Shoplifting......... $125,000
Fulton U.S. District Ct......... Employment - Retaliation - Protected Speech......... Defense Verdict
Fulton U.S. District Ct........ Employment - Discrimination - Race......... Defense Verdict
Gwinnett State Ct......... Workplace Fatality - Stress Induced Aneurysm......... $312,500
Gwinnett State Ct......... Auto Accident - Rear-End - Traffic Light......... $36,519
Gwinnett Superior Ct......... Promissory Note - Collection - Business Deal......... $75,000
Gwinnett Superior Ct......... Products Liability - Broken Plate Injures Customer......... $30,000
Richmond Superior Ct......... Auto Accident - Right-of-Way - Turning......... $60,000
Richmond Superior Ct......... Employment Contract - Extra Benefits......... $20,000

Let us help you settle your case
The GeorgiaTrial Reporter isthelitigator's best source for impartial verdict and
settlement information from State, Superior and U.S. District courts.
For 10 years GTR case eval uations have assisted the Georgialegal
community in evaluating and settling difficult cases. Our services

include customized research with same-day delivery, afully search- L

able CD-ROM with 10 years of dataand amonthly periodical of .o s -,

recent case summaries. Call 1-888-843-8334. e L
i

Wade Copeland, of Webb, Carlock, Copeland, Semler & Stair of e
Atlanta, says, “Our firm uses The Georgia Trial Reporter'sverdict F
research on aregular basis to assist usin evaluating personal injury cases.

We have been extremely pleased with both the results and service and would
recommend them to both the plaintiff's and defense bar.”
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A “Plus Size” Model Wins $800,000 in
Defamation Casel nvolving Published
Photographs

Plaintiff model appearedina
lingerie fashion show but never ex-
ecuted a “model release” for any
photos taken during the show and her
pictureswere later published in
defendant’s magazine. (Fain v.
Firestone; Cobb County Superior Court)
Welder Sustains Brain Injury in Worksite
Accident and isAwarded $1.3 Million

Plaintiff welder, working at
defendant’s chemica manufacturing
plant, was using awelding torch when
afireignited resultingininjury from
smoke and fumes. (Mitchell v. Long
Leaf Industries; Cobb County
Superior Court)
Sales Associate Recovers $1.65 Million
(Including $1.5 Million Punitive) in
Sexual Harassment Suit

Defendant retail store manager
wasfound liablefor subjecting a
female sales employee to sexualy
explicit and vulgar language. (Sanders
v. Kinder’s Furniture; United Sates
District Court)

Severe Leg Fractures From a Head-On
Collision Result in $1.3 Million Award
Defendant trucking company

admitted liability and thisAtlantamotor-
cyclepatrol officer claimed hisleg
injuriesprevented him fromreturning to
his employment. (Merritt v. Moore;
Rockdale County Superior Court)
Exter mination Company Owes$2.55
Million for Poisoning Plaintiff Office
Worker

Plaintiff wasworking in an office
building which wasregularly sprayed
with pesticides by defendant resulting
in poisoning symptoms after 10 years
of exposure.(Carder v. Orkin; Fulton
County Sate Court)
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NEW APPROACH REMOVES PIT
BULLS FROM NEGOTIATIONS

Robert H. Mnookin, Scott R. Peppet, and
Andrew S. Tulumello, Beyond Winning: Negotiating
To Create Value In Deals And Disputes, Harvard
University Press, 368 pp., $28.00

By Allison Burdette

IN BEYOND WINNING: NEGOTIATING TO

Create Value in Deals and Disputes, Robert H.
Mnookin, Scott R. Peppet, and Andrew S. Tulumello want
to move negotiations away from the predominate distribu-
tivemodel, or zero-sum game, to avalue-creating, prob-
lem-solving negotiation model. The authorsbuild onthe
premises of value-based negotiation introduced by Roger
Fisher, Bill Ury, and Bruce Patton in Getting to Yes:
Negotiating Agreement Without Giving In.

In the preface to Beyond Winning, the authors state
their goal very modestly: “to help lawyersand their clients
work together and negotiate deals and disputes more
effectively” (ix). Likewise, intheintroduction they claim
that the book is*not intended to be a manifesto for
overthrowing current practicesin the legal or business
community” (8). Despite the authors' claims, after reading
this extensively researched, well-written, and bold pre-
scription for value-based negotiation, | have no doubt that
the authors are hoping for nothing less than to revolution-
ize how people reach negotiated settlement and to turn the
tableson thedistributive pit bulls at the negotiating table.

Principal author Robert Mnookin, Williston Professor
of Law and Chairman of the Program on Negotiation at
Harvard Law School, as quoted in a Harvard press
release on the book, stated: “But if we can help lawyers,
and the people who hire them, to understand the positive
potential in every legal negotiation, then we are helping to
improvethelegal system—Dby solving clients’ problems
one case a atime.” The authors want lawyers to do
good, be peacemakers, problem-solvers. Thisapproachis
in contrast to the more traditional distributive negotiation
model which, more often than not, aggravates hostilities
and runs up substantial transaction costs while missing
opportunitiesfor cooperation.
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Whilethe novicenegotiator would clearly benefit fromthis
book, even the most experienced negotiator could gain
powerful new ingightsinto the negotiation processand learn
new gtrategies to become a better negotiator. For example, in
Part |, “The Dynamicsof Negotiation,” the authorsidentify
threetensions present in every negotiation scenario, thetension
between: val ue crestion and val ue distribution; empathy and
assertiveness, and principals and agents. In these and later
chapters, the authors present tools for recognizing and manag-
ing thesetensionsin disputeresolution and deal-makingandin
the context of complex negotiating rel ationships.

The first chapter, “The Tension between Creating and
Distributing Value” addresses the core problem of value-
based negotiation: “how to create valuewhileminimizing
therisks of exploitation in the distributive aspects of a
negotiation” (27). Some negotiations, by their nature, almost
exclusively revolve around distributiveissues, for example,
when negotiating to buy acar, ultimately you pay more or
less for the car. Beyond Winning, however, argues
convincingly that in most other disputeresolution or deal-
making, even those that at first glance appear purely
distributivein nature, often provide an unparalleled opportu-
nity to reach value-based agreement. Contrary to what
most negotiatorsthink, it is differencesthat create value
and “set the stage for possible gains from trade” (x).

Beyond Winning moves easily between theoretical
models and practical advice. For example, Chapter 2,
“The Tension between Empathy and Assertiveness,” sets
out how the negotiator needs to “know thyself” and “be
curious about the other side” to better develop strategies
to effectively manage the negotiation. By placing yourself
and other negotiators within one of the three common
negotiator modes: competitor, accommodator, and the
avoider, and by understanding the empathy-assertiveness
dynamic, the negotiator can “diagnose what’s going wrong
and often figure out what to do about it” (54).

Whereas Part | introduces the tensions which must be
managed in a successful negotiation, Part |1 “Why
Lawyers’ focuses on creating value in two common legal
situations: dispute resolution and dealmaking. (96). “The
Challenges of Deal-Making” chapter providesasignifi-
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cant amount of practical information although it does not
clearly fit the author’s paradigm and seems to be directed
more to clients than to seasoned lawyers.

The most engaging part of the book isPart 111, “A
Problem-Solving Approach,” which providesagameplan for
lawyerswhowish to “ establish rel ationshipsthat will support
problem-solving withyour own client
and with the other side” (176).
Chapter 7, “Behind the Table,”
providesaguidefor lawyersto
establish“ acollaborativeand client-
centered relationship that supports
problem-solving negotiation” (Xxx).
Attorneys who are committed to
va ue-based bargaining and minimiz-
ing actual and psychic costs should
have their clients read this chapter —
if for no other reason than to dispel
the common perception that the most
effective attorneys are pit bulls.
Changing theclient’s perception can
be asimportant to the goal of value-
creation asthe actual negotiation
itself. By educating the client asto
the true costs of different types of
negotiating strategies, the lawyer can
beaskilled professional rather than
just ahired thug in asuit.

Full of practical adviceand
examples, Chapter 8, “ Across the
Table,” isamust read for the
negotiator interested in using value-based negotiation. The
chapter suggests a two-step approach to negotiating. First,
be “process architects’ and proactively design the negotia-
tion process (119). Second, recognize and manage distribu-
tive “hardball” tactics, such as“take-it-or-leave-it offers”
or “extreme claimsfollowed by small, slow concessions’
(211-12). This practical approach enables negotiatorsto
pursue val ue-based solutions.

The two chapters in Part 1V address special negotia-
tion situationsincluding ethical issues and multiple-party
negotiations. The ethics section providesvaluableinforma-
tionfor avoiding ethical and legal violations, aswell astips
for recognizing when the other negotiator might be engag-
ingin questionableethical tactics.

One over-arching criticism of the book isthat, at times,
Beyond Winning seems to exist in a negotiation utopia
only found at Harvard’s Program on Negotiation. For
example, at one point the authors suggest that to create a
value-based negotiation, you should first conduct abrain-
storming session with the other negotiator to establish the
negotiation process. The authors' suggest approaching this
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NEGOTIATING TO CREATE
VALUE IN DEALS AND DISPUTES

ROBERT H. MNOOKIN

conversation: “first we'll talk about interests and how to
create value. Then we'll brainstorm—no ownership of
ideas! Thenwe'll try to resolve our distributive differ-
ences by approaching this as a shared problem” (209).
While probably agreat ideain theory, it ishard to imagine
most lawyers having this conversation during anegotiation.

Further, readers could well be
skeptical that value-based negotia-
tionwill work effectively inan
exploitiveworld where some
negotiatorswill be playing XFL
football whileothersare playing by
the NFL rules. The authors directly
addressthis problem, warning value-
based negotiatorsto proceed with
“cautious optimism.” Theresearch
results and studiesin Chapter 6
illustrate what appear to be the
insurmountable cultural and psycho-
logical barriersto value-based
negotiation. Despite acknowledging
the odds against a pure value-based
negotiation, theauthorsremain
committed to thismodel because the
data also demonstrates that the
distributive gameisinefficient and
costly, that “blood isexpensive’
(169). The authors explain tech-
niquesfor recognizing and effec-
tively and realistically dealingwith
exploitive techniques. At best these
techniques may enable the value-based negotiator to change
the game, at the |east the val ue-based negotiator will avoid
being exploited.

Despite this criticism, Beyond Winning moves easily
between theoretical models and practical advice and
examples. Anyone who participatesin negotiations—
essentialy all of us— can benefit from reading and periodi-
cally re-reading this practical and applicable guideto value-
based negotiation. For the seasoned negotiator who already
uses these tactics to create value, then Beyond Winning is
awell-written affirmation of these negotiating techniques.
For al other negotiators, thisisachanceto learn how “to
changethetraditional game from adversarial bargaining to
problem-solving without exposing themselvesor their clients
to an unacceptablerisk of exploitation” (6).

Derpcin ol e Farvard Nepolution e

Scott R. Peppet and Andrew ﬁTqumrIln

Allison Burdette is a 1989 graduate of Harvard Law School. While she
attended Harvard, she participated in Roger Fisher and Bruce Patton’s
Negotiation Workshop. Currently, sheisteaching businesslaw at Emory
University's Goizueta Business School.
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2000 State Bar Campaign for the Georgia Legal Services Program

We salute the following lawyers, law firms, corporations, foundations, Sate Bar sections and individuals for
contributions totaling more than $290,000 to the 2000 Sate Bar Campaign for the Georgia Legal Services
Program. These gifts support the Program’'s work to provide free legal assistance in civil matters to individuals

Benefactor’sCircle$2,500 & Up
Anonymous
Butler, Wooten, Overby,
Fryhofer, Daughtery & Sullivan
Hunter, Madean, Exley & Dunn, PC.
Macon Bar Association
Middeton, Mathis Adams & Tate, RC.
George P. Montis
Andrew M. Scherffius 11
Weissman, Nowack, Curry &
Wilco, PC.

President’sCircle$1,500- $2,499
Bouhan, Williams & Levy, LLP
Harold T. & LaurieW. Daniel
Walter E. Jospin & Wendy L. Shoob
Eve Biskind Klothen

Mary Ann B. Oakley

Oliver, Maner & Gray

John E. Suthers

Alex L. Zipperer

Executive Circle $750 - $1,499
Anonymous
DeliaT. Crouch
Thomas M. Finn
David H. Gambrell
M. Ayres Gardner & William Cobb
Edward J. Hardin
Jeanne D. Harrison
Katz, Flatau, Popson &
Boyer, LLP
John G. Kennedy Foundation, Inc.
Paul V. Kilpatrick
LindaA.Klein
Thomas W. Malone
Ferrin Y. Mathews
Jenny K. Mittelman &
William C. Thompson
Morris, Manning & Martin, LLP
Margaret H. & Charles Murphy
EugeneP. Nicholson
Kenneth S. Nugent
Silver & Archibald, LLP
William A. Trotter
David F. Walbert
ImogeneL. Walker

Leadership Circle $500 - $749
L ouisaAbbot

Alvan S. Arnall

James F. Bass

John P. Batson

Martin J. Blank

AliceD. & John Bonner
Phillip A. Bradley
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Jeffery O. & Nancy Bramlett
Buchsbaum & Lowe
Thomas C. Chambers
LisaE. Chang
ConsaugaBar Association
Murphy A. Cooper
Bertis Downs
H. Mitchell Dunn
B.T. Edmonds
R. Michael Edmonds
William S. Goodman
Mercer H. Harz
Phyllis J. Holmen
Inglesby, Falligant, Horne,
Courington & Nash
Donald W. Janney
Weyman T. Johnson
Jones, Hilburn & Claxton, LLP
James M. Kane
Richard P. Kessler
Lawler & Tanner, PC
CharlesT. Lester Jr. &
Nancy Lester
Harold S. Lewis
Jim Lindsey
Law Offices of John F. Lyndon
Thomas O. Marshall
Celeste McCollough
David R. Montgomery
George E. Mundy
Observance Day Association, Inc.
LouiseS. Sams
ToniaC. Sellers
F. Sheffidd & ElizabethHale,
c/oF. Sheffidd Hale Family Fund
Harvey R. Spiegel
J. Douglas Stewart
James S. Stokes |V &
Ester M. Stokes
Frank B. Strickland
Sweat & Giese, PA.
Terresa R. Tarpley
Melody Wilder

Sustainer’s Circle $250 - $499
Alfred B. AdamslI|
William P Adams
AdvancelLega Services
Anthony A. Alaimo
Paul H. Anderson
Stephen C. Andrews &
Doris Downs
Arnall, Golden & Gregory, LLP
R. LawrenceAshe Jr. &
Kathleen B. Ashe

and families with low incomes in 154 counties across the state.

Anthony B. Askew
Elyse Aussenburg
CharlesF. Barnwell
William R. Bassett
Jacob Beil
Albert E. Bender
Dianne Brannen
Robert E. & Amy R. Broker
Jamie Brownlee
Brownstein & Nguyen
Buzzell, Graham & Walsh
G. Bland Byrne
Kenneth S. Canfield
Peter C. Canfield
Verner F. Chaffin
Ellen S. Cheek
EliseR. Chisholm
Martha Christian
Harold G. Clarke
Luanne Clarke
John L. Coalson Jr. &
Carolyn S. Coalson
Randall A. &
Jacqueline S. Constantine
Cook, Noell, Tolley, Bates &
Michael, LLP
Jennifer G. Cooper
John L. Cromartie
Eleanor M. Crosby
LaurieW. Daniel
Nancy R. Daspit
Hugh M. Davenport
GeorgelL. Daves
Gilbert H. Davis
Peter H. & Sally A. Dean
Hoyt Dennard
Denney, Pease, Allison & Kirk
Mary Irene Dickerson
Gregory J. Digel
Thomas J. Dillon
William M. Dreyer
Benjamin S. Eichholz
BelindaW. Englemann
Kevin D. Fitzpatrick
E. Reid Garrett
Catherine L. Gaylord
Karen H. Geiger
Emmett L. Goodman
Walter J. Gordon
DividaGude
L. Ellen Hamby
Ernest V. Harris
Harris& Liken
Paul M. Hawkins
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William C. Head

W. W. & Phyllis Hemingway
J. Hue Henry

Jeffrey F. Hetsko

Daniel F. Hinkel

Thomas H. Hinson Il
Hirsch, Partin, Grogan &

Grogan, PC
Michael W. Hoffman
Hogue & Hogue
CamilleL. Hope &

James C. Marshall
David E. & Janet K. Hudson
Terry Humo
Howard O. Hunter
Rachel K. lverson
John Izard
Martin S. Jackel
J. Scott Jacobson
John E. & Lil James
William R. Jenkins & Associates
Sallie & Marcus Jocoy
J. James Johnson
Todd M. Johnson
James R. Johnson
J. Robert & Val Joiner
Kirk W. Keene
Daniel J. & Karen W. King
Dorothy Y. Kirkley
Dow N. Kirkpatrick
William H. Kitchens
Lawrence P. Klamon
C. Edward Kuntz
Kutak Rock, LLP
Gilbert Laden
John B. Long
Long & Holder
Maddox, Nix, Bowman & Zoeckler
Bemon G. McBride
Christopher J. McFadden
McKenney, Jordan & Carey
Phyllis Miller
Thomas B. Mimms
Richard C. Mitchell &

Susan Kupferberg
John H. Mobley
Francis X. Moore
Mozley, Finlayson &

Loggins, LLP
Lesdy G Murray
Alan H. Nichols
John P. Nixon
Elizabeth J. Norman
Summey A. Orr




JamesL. Pannell
Rudolph N. Patterson
BarbaraH. Paul
Carl S. Pedigo, Jr. &
Kathleen Horne
Deborah H. Peppers
TamaraS. Pester
Phears & Moldovan
Elizabeth A. Price
Annette T. Quinn
Robert B. Remar
Richard L. Robbins
ValerieS. Sanders
JoeB. Sartain
Neil C. Schemm
Meredith Shearer &
Associates, LLC
Harold L. Shortnacy Sr.
James M. Sibley
R. Theodore Smith
Cubbedge Snow Jr.
Roy M. & Bonnie Sobelson
Robert M. Souther
Jesse J. Spikes
Mason W. Stephenson
Stewart, Melvin & Frost, LLP
Stone & Chapman
Robert N. Susko
Sutherland, Asbil & Brennan
Thomas W. Talbot
Caroline J. Tanner
Nancy F. Terrill
Randolph W. Thrower
LiliaR. Urquiaga
Clay Ward
David A. Webster
Weinstock & Scavo
Robert E. Whitley
Carol M. Wood
AnneWorkman
Karen L. Worthington
FrancesA. Zwenig

DonorsCircle $125 - $249
C. Michael Abbott
Steven C. Adams
MelindaP. Agee
Aaron |. Alembik
Kent B. Alexander
William H. Alexander
Heidi Allen

Janet M. Ansorge
W. D. Arnold

Joel S. Arogeti
Robert W. Ashmore
Charles M. Baird
Robin N. Bargeron
AnneE. Barnes

Bob Barr

Donna G. Barwick
Emory B. Bazemore
J. R. Beaird
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Dorothy T. Beasley
Beauchamp & Associates
Robert J. Beckham
LamontA. Belk
Beltran & Associates
William T. Bennett
Bennett Law Firm
Upshaw C. Bentley
Phillip G. Benton
Neil S. Bitting
Eugene C. Black
Jerry B. Blackstock
David J. Blevins
SuzanneR. Bogle
Constance R. Boken
LeonBoling

John H. Boman
James P. Bond
Bondurant, Mixson & Elmore
Perry Brannen
James H. Bratton
Brennan & Wasden
Gerrilyn G Brill
Richard H. Brody
William K. Broker
Mary A. Buckner
LeRoy Burke

Mark G. Burnette
Jeanette Burroughs
Gregory J. Busko
Sybil K. Butterworth
C. B. King Bar Association
A. P. Cadenhead
Maureen A. Cahill
Manuel S. Campano
Jack M. Carey
PaulaS. Carrick
Edward E. Carriere
Michael R. Casper
Robert P. Catlin
Bryan M. Cavan
Joseph H. Chambless
JohnA. Chandler
SandraG. Chase
Richard A. Childs
Nickolas P. Chilivis
SheilaK. Chrzan

H. Sol Clark

Robert S. Clayman
Cecil L. Clifton
Todd W. Cline

T. K. Cobb

David H. Cofrin
Caryl W. Cohen
GeneV. Coker
Susan S. Cole
ArleneL. Coleman
Thomas Cook
HermanW. Coolidge
Arthur L. Cooper
Tammy M. Cox
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John H. Cranford
R. A. Crumbley
EugeneW. Dabbs
Roxann G. Daniel
Glen M. Darbyshire
Luther K. Davis
Daniel R. Deems
Tracey L. Dellacona
DianeC. Deloach
Joseph W. Dent
J. Christopher Desmond
Larry Dessem
WilliamE. Dillard
Dubignion Douglas
Raymond J. Doumar
Harry Downs
Hylton B. Dupree
Durham Law Firm
CharlesDurrance
Myles E. Eastwood
Edenfield, Cox, Bruce& Classens
Donad P. Edwards
Michael J. Egan
C. Ronald Ellington
Benjamin P. Erlitz
Philip F. Etheridge
Thomas M. Farrell
Jeffrey A. Felser
H. Gibbs Flanders
Fleming, Blanchard, Jackson &
Durham, P. C.
Janet Foerster
Omer W. Franklin
GeorgeH. Freisem
DavidA. Friedman
Murray A. Galin
J. Michael Garner
Dudley W. Garrett
Ray Gary
Bruce H. Gaynes
Amy Gellins
CharlesP. Gialanza
William D. Gifford
Martha K. Glaze
Goddard, Thames, Hammontree
& Bolding,LLC
John J. Goger
Alan B. Gordon
Ralph H. Greil
JohnW. & Melinda C. Griffin
AdeleL. Grubbs
AlisaHaber
Michael S. Haber
Timothy J. Haeussler
Michael D. Hagford
Andrew J. Hairston
Floyd C. & Charlotte J. Hale
Carolyn C. Hall
F. K. Hall
William B. Hardegree
Richard J. Harris

4/30/2001, 9:19 AM

Walter C. Hartridge
Carl R. Hartrampf
James W. Hawkins
DennisHelmreich
Edward J. Henning
DouglasL. Henry
DavidA. Herrigel

G. Lemuel Hewes
Jonathan Hewett
Thomas C. Holcomb
Howell Hollis

Larry K. Howard
George M. Hubbard
W. S. Huie

Forrest W. Hunter
Charles D. Hurt

G C.Ingram

Robert D. Ingram
Marion P. Jackson
Jackson & Schiavone
Marshall H. Jaffe
Mary B. James
PamelaS. James

A. F. Jenkins

Lou EllaJenkins
Jett & Liss
Frederick W. Johnson
Frank C. Jones

John D. Jones
Stanley S. Jones

W. S. Jones

Jordan & Carey McKenney
Joseph R. Neal Jr., PC.
Edward W. Kalla
John E. Kardos
Mary M. & Richard M. Katz
SandraKaye

Gary M. Kazin
Keegan Federal & Associates
Gaylen D. Kemp
Robert B. Kennedy
CadaT. Kilgore
Vicky O. Kimbrell
Janet F. King
Wilbur B. King

Ruth A. Knox
Steven J. Labovitz
E. R. Lambert

Clay D. Land
Benjamin Landey
Elizabeth Lane
Thomas P. Lauth

G H. Law

Jay J. Levin

Ralph B. Levy

John M. Lewis
David S. Lipscomb
David T. Lock

Brian D. Lockerbie
Scott Logan

Jack Long
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Frank Love
AngelaB. Lubniewski
Morris W. Macey
Malcolm Mackenzie, 111
Neal Manners
AngelaJ. Manson

J. B. Marshal

John R. Martin

Leigh H. Martin
Philip J. Marzetti
Kirk M. McAlpin
Emily W. McBurney
James T. McDonald
Max R. McGlamry
Joseph D. McGovern
Royal A. McGraw
Jack M. McLaughlin
Larry V. McLeod

T. P. McWhorter
Memphis Bar Association Inc.
Merrill, Stone & Hamilton, LLC
Anton F. Mertens
Patricia C. Mescher
Darla Jaben Mesnick
James C. Metts

A. M. Miller
WillisL. Miller

John T. Minor
Chrisanne W. Mitchell
Michael Monahan
Anne R. Moore
Richard L. Moore

O. I. Moore-Moss
Mills L. Morrison
John P. Neal
Elizabeth E. Neely
Joseph D. Newman
Patrick T. O’ Connor

O'Neal, Brown & Sizemore, P. C.

Mark D. & Julie M. Oldenburg

BonnieC. Oliver

Nancy Oliver

W. M. Page

Robert Paller

Timothy J. Peaden

Roy D. Petersen

Guy D. Pfeiffer

Franklin H. Pierce

Loretta Pinkston

C. E. Pope

Steven L. Pottle

Powell, Goldstein, Frazer &
Murphy, LLP

Prior & Jones, LLP

Martin C. Puetz

DavidA. Rabin

Anne S. Rampacek

Sidney L. Raskin

o
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Thomas J. Ratcliffe
Judith A. Rausher
Bonzo C. Reddick
Clinton D. & Frances
Richardson

Melody Z. Richardson
Robert E. Ridgway
Gregory L. Riggs
Robert P. Riordan

E. H. Roane

Bryndis W. Roberts
David A. Roby
Rhonda Roell-Taylor
Rogers & Hofrichter, PC
James H. Rollins

Gail E. Ronan
George C. Rosenzweig

Rosenzweg, Jones& McNabb, P C.

John H. Ross
George M. Rountree
David L. Rusnak
Thomas G Sampson
Jacquelyn M. Sanders
Phillip B. Sartain
Joseph O. Saseen
Savage, Turner & Pinson, PC
The Savannah Foundation
Jay M. Sawilowsky
Jacquelyn H. Saylor
Claude F. Scott
Debral. Scott
William N. Searcy
Self Mullins, PC

J. Ben Shapiro
Kenneth A. Shapiro
Michael B. Shapiro
RitaA. Sheffey
Stuart A. Sheldon
Kenneth L. Shigley
Warren S. Shulman
Arnold B. Sidman
John E. Simpson
Clinton W. Sitton
Alex W. Smith
Carmen D. Smith
John H. Smith
Oscar M. Smith
RichardA. Smith
John 1. Spangler
Robert W. Spears
Billy L. Spruell

H. A. Stephens
LauraE. Stevenson
Caral J. Stimmel
Paul W. Stivers
Russell M. Stookey
J. L. Stradley
Summer & Summer

Charles W. Surasky
Law Offices of
William J. Sussman, P.C.
Treadwell Syfan
Elizabeth V. Tanis
Susan P. Tate
Karl M. Terrell
Laura G. Thatcher
Dana M. Thompson
Richard B. Thornton
Michael W. Tittsworth
Nora M. Tocups
Christopher A. Townley
Michael H. Trotter
Thomas W. Tucker
Renee Turbyfield-Melnick
James VVan Voorhies
Judy H. Varnell
Scott Walters
Wilson M. Watkins
SherieM. Welch
Saly S. Westmoreland
Andrew J. Whalen
Warren O. Wheeler
Diane S. White
Richard A. White
Robert P. Wildau
Robert J. Wilder
Frank B. Wilensky
Paul C. Wilgus
ClaireC. Williams
Henry E. Williams
Brent L. Wilson
F. B. Wilson
L. Matt Wilson
Rhys T. Wilson
John W. Winborne
Everett Wrightsman
Kay Y. Young
Edward R. Zacker
Teri A. Zarrillo

Memorial Gifts
In Memory of Carmen Toussgnant
Torin D. Togut

In Memory of Adele Fogaley
Martin S. Jackel

Honorarium Gifts
In Honor of Roy William Ide I11
Memphis Bar Association

Special Project Gifts
Business Law Section
Corporate Counsel Section
Fellows Foundation of the State
Bar of Georgia
Individual RightsLaw Section
Labor and Employment
Law Section

—— \\V/ith Heartfelt Thanks <Qs—

4/30/2001, 9:19 AM

2000 Campaign
Committee

George E. Mundy
President Sate Bar of Georgia
Rudolph N. Patterson
Immediate Past President

LouisaAbbot
CharlesW. Bell
PhillipA. Bradley
Helen Dianne Brannen
Aaron L. Buchsbaum
Elsie Robinson Chisholm
Mary Lee Davis

Larry Dessem

William David Gifford
William S. Goodman
WadeW. Herring 11
CharlesT. Lester Jr.
John G. Lientz
Malcolm Mackenzie Il
JamesL. Pannell
Bradley Glenn Pyles
Ryburn Clay Ratterree
Robert B. Remar

Frank B. Strickland

More than 2,700 donors
contributed to the 2000 State Bar
Campaign for the Georgia Legal

Services Program.
Dueto spacelimitations, only
gifts of $125.00 or more are
listed. These giftswerereceived
April 1, 2000 - March 9, 2001.
We are grateful to all who
contributed and made this
campaign such a tremendous
success.

Thank you for your support!
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Chapter 14. Rules Governing the
| nvestigation and Prosecution of the
Unlicensed Practiceof Law

The Supreme Court, in issuing the following changes
to the rules governing the unauthorized practice of
law (UPL), has established a pilot program in the state
of Georgia to address the investigation and prosecu-
tion of UPL. The program will be administered by the
Sate Bar of Georgia, and will be conducted in the
second and fourth judicial districts.

14-1. PREAMBLE
RULE 14-1.1 JURISDICTION

The Supreme Court of Georgia has the inherent
authority to regulate the practice of law. Wallace v.
Wallace, 225 Ga. 102, cert. denied, 396 U.S. 939 (1969);
Samsv. Olah, 225 Ga. 497, cert. denied, 397 U.S. 914
(1970); Fleming v. State, 246 Ga. 90, cert. denied, 449
U.S. 904 (1980). Thisauthority necessarily includes
jurisdiction over the unlicensed practice of law.

RULE 14-1.2 DUTY OF THE STATE BAR OF
GEORGIA

The State Bar of Georgia, as an official arm of the
Court, ischarged with the duty of considering, investigat-
ing, and seeking the prohibition of matters pertaining to the
unlicensed practice of law and the prosecution of alleged
offenders. The Court hereby establishes a Standing
Committee on the unlicensed practice of law and at least
one District Committee on unlicensed practice of law in
eachjudicial district.

14-2. DEFINITIONS
RULE 14-2.1 GENERALLY

Whenever used in these rules the following words or
terms shall have the meaning herein set forth unless the
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use thereof shall clearly indicate adifferent meaning:

(a) Unlicensed Practice of Law. The unlicensed
practice of law shall mean the practice of law, as prohib-
ited by statute, court rule, and case law of the State of
Georgia.

(b) Nonlawyer or Nonattorney. For purposes of this
chapter, anonlawyer or nonattorney isan individual whois
not an active member of the State Bar of Georgia. This
includes, but isnot limited to, lawyers admitted in other
jurisdictions, law students, |aw graduates, applicantsto the
State Bar of Georgia, inactive lawyers, disbarred lawyers,
and suspended lawyers during the period of suspension.

(c) This Court or the Court. This Court or the
Court shall mean the Supreme Court of Georgia.

(d) Counsel for the Bar. Counsel for the Bar isa
member of the State Bar of Georgia other than Staff
Counsel representing the Bar in any proceedings under
these rules.

(e) Respondent. A respondent is a nonlawyer who is
either accused of engaging in the unlicensed practice of
law or whose conduct is under investigation.

(f) Judge. A Judge is the Superior Court Judge who
conducts proceedings as provided under these rules.

(g) Sanding Committee. The Standing Committee
on UPL isthe committee constituted according to the
directives contained in these rules.

(h) District Committee. A District Committee is a
local unlicensed practice of law District Committee.

(i) Saff Counsel. Staff counsel is an attorney
employee of the State Bar of Georgiaemployed to
perform such duties as may be assigned.

(j) UPL. UPL isthe unlicensed practice of law.

(k) The Board or Board of Governors. The Board
or Board of Governorsisthe Board of Governors of the
State Bar of Georgia.

(I) Executive Committee. The Executive Commit-
tee is the Executive Committee of the Board of Governors
of the State Bar of Georgia, composed of such officers
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and members of the Board of Governors as may be
designated in the bylaws, which shall exercise the powers
and duties of the Board of Governorswhenitisnotin
session, subject to such limitations as the bylaws may
provide.

14-3. STANDING COMMITTEE
RULE 14-3.1 GENERALLY

(a) Appointment and Terms. The Standing Commit-
tee shall be appointed by the Court, and shall consist of 23
members, 11 of whom shall be nonlawyers. The nonlaw-
yer members should be geographically representative of
the State. The lawyer members shall be appointed by the
Court and shall include at |east one member from each
judicial district. The Court shall appoint achair and at least
one vice-chair of the Standing Committee, both of whom
may be nonlawyers. Eight of the members of the Standing
Committee shall constitute aquorum. All appointmentsto
the Standing Committee shall be for aterm of three years,
except that it shall bethe goal of theinitial appointments
that one-third (1/3) of the terms of the members appointed
will expireannually. Thememberswhoinitially serve
terms of less than three years shall be eligible for immedi-
ate reappointment. No member shall be appointed to more
than two full consecutive terms.

(b) Duties. It shall be the duty of the Standing
Committee to receive and evaluate District Committee
reports and to determine whether litigation should be
instituted in Superior Court against any alleged offender.
The Standing Committee may approvecivil injunctive
proceedings, civil or criminal contempt proceedings, a
combination of injunctive and contempt proceedings, or
such other action as may be appropriate. In addition, the
duties of the Standing Committee shall include, but not be
limitedto:

(2) the consideration and investigation of activitiesthat
may, or do, constitute the unlicensed practice of law;

(2) the supervision of the District Committees, which
shall include, but not be limited to:

(A) prescribing rules of procedure for District Com-
mittees;

(B) assigning reports of unlicensed practice of law
for investigation;

(C) reassigning or withdrawing matterspreviousdy as-
signed, exercising final authority to close cases not
deemed by the Standing Committee to then warrant
further action by the State Bar of Georgia for unli-

censed practice of law, and closing cases proposed
to be resolved by a cease and desist affidavit where
staff counsel objectsto the closing of the case or the
acceptance of acease and desist affidavit by the Dis-
trict Committee;

(D) joining with a District Committee in a particular
investigation; and

(E) request staff investigators, staff counsel, and vol-
untary bar counsel to conduct investigations on be-
half of or in concert with the District Committees;
and

(F) suspending District Committee members and
chairsfor cause and appointing atemporary District
Committee chair where there has been a suspension,
resignation, or removal, pending the appointment of a
replacement chair by the Court;

(3) theinitiation and supervision of litigation, including
the delegation of responsihility to staff, or Counsel for the
Bar to prosecute such litigation;

(4) the giving of advice regarding the unlicensed
practice of law policy to the officers, Board of Governors,
staff, sections, or committees of the State Bar of Georgia
as requested; and

(5) furnishing any and all information, confidential
records, and filesregarding pending or closed investiga-
tions of unlicensed practice of law to any state or federal
law enforcement or regulatory agency, United States
Attorney, District Attorney, Solicitor, the Georgia Office of
Bar Admissionsand equivalent entitiesin other jurisdic-
tions, the State Disciplinary Board of the State Bar of
Georgiaand equivalent entitiesin other jurisdictionswhere
there is or may be aviolation of state or federal law or the
Rules of Professional Conduct of the State Bar of Geor-
gia, or when required by law or court order.

RULE 14-3.2 STAFF COUNSEL AND COUNSEL
FOR THE BAR

(@) Saff Counsel. The State Bar of Georgia shall
provide staff counsel and other employees sufficient to
assist the Standing Committee and the District Committee
in carrying out their responsibilities as prescribed el se-
where in these rules.

(b) Appointment of Counsel for the Bar. The
President of the State Bar of Georgia may appoint one or
more Counsel for the Bar to assist the State Bar of
Georgiain meeting its duties as prescribed in (a) above.
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14-4. DISTRICT COMMITTEES
RULE 14-4.1 GENERALLY

(a) Appointment and Terms. Each District Commit-
tee shall be appointed by the Court and shall consist of not
fewer than three members, at least one-third of whom
shall be nonlawyers. All appointees shall be residents of
thejudicial district or havetheir principal officeinthe
district. The terms of the members of District Committees
shall be for three years from the date of appointment by
the Court or until such time as their successors are
appointed, except that it shall bethe goal of theinitial
appointments that one-third (1/3) of the terms of the
members appointed will expire annually. The members
who initially serveterms of lessthan two years shall be
eligiblefor immediate reappointment. Continuous service
of amember shall not exceed six years. The expiration of
the term of any member shall not disqualify that member
from concluding any investigations pending before that
member. Any member of a District Committee may be
removed from office by the Court.

(b) Committee Chair. For each District Committee
there shall be a chair designated by the Court. A vice-
chair and secretary may be designated by the chair of
each District Committee. The chair shall be a member of
the State Bar of Georgia.

(c) Quorum. Three members of the District Commit-
tee or amgjority of the members, whichever isless, shall
constitute aquorum.

(d) Panels. The Chair of a District Committee may
divide that Committee into panels of not fewer than three
members, one of whom must be a nonlawyer. The three-
member panel shall elect one of its membersto preside
over the panel’s actions. If the chair or vice-chair of the
District Committee is a member of athree-member panel,
the chair or vice-chair shall be the presiding officer.

(e) Duties. It shal be the duty of each District Committee
toinvestigate, with dispatch, al reportsof unlicensed practice
of law and to make prompt written report of itsinvestigation
and findingsto staff counsd. In addition, theduties of the
Digtrict Committeeshdl include, but not belimitedto:

(1) closing cases not deemed by the District Com-
mittee to warrant further action by the State Bar of
Georgig;

(2) closing cases proposed to be resolved by a cease
and desist affidavit; and

(3) forwarding to staff counsel recommendationsfor
litigation to be reviewed by the Standing Committee.
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(f) District Committee Meetings. District Commit-
tees should meet at regularly scheduled times. Either the
chair or vice chair may call special meetings. District
Committees should meet as often as necessary during any
period when the Committee has one or more pending
cases assigned for investigation and report. The time, date
and place of scheduled meetings should be set in advance
by agreement between each Committee and staff counsel.
Meetings may be conducted by telephone conference or
by any other technology available and agreed upon by the
Committee. Any participant, including staff counsel, may
participate in the meeting by telephone conference or any
other technology agreed upon by the Committee.

14-5. COMPLAINT PROCESSING AND INITIAL
INVESTIGATORY PROCEDURES

RULE 14-5.1 COMPLAINT PROCESSING

(a) Complaints. All complaintsalleging unlicensed
practice of law, except those initiated by the State Bar of
Georgia, shall beinwriting and signed by the complainant
in such form as may be prescribed by the Standing
Committee.

(b) Review by Saff Counsel. Staff counsel shall
review the complaint and determine whether the alleged
conduct, if proven, would constituteaviolation of the
prohibition against engaging in the unlicensed practice of
law. Staff counsel may conduct a preliminary, informal
investigation to aid in this determination and may usea
State Bar of Georgia staff investigator to aid in the
preliminary investigation. If staff counsel determinesthat
thefacts, if proven, would not constitute aviolation, staff
counsel may declineto pursue the complaint. A decision
by staff counsel not to pursue a complaint shall not
preclude further action or review under the rules regulat-
ing the State Bar of Georgia. The complainant shall be
notified of adecision not to pursue acomplaint .

(c) Referral to District Committee. Staff counsel
may refer a UPL file to the appropriate District Commit-
teefor further investigation or action as authorized
elsewhere in these rules.

(d) Closing by Saff Counsel and Committee
Chair. If staff counsel and a District Committee chair
concur in afinding that the case should be closed without
afinding of unlicensed practice of law, the complaint may
be closed on such finding without reference to the District
Committee or Standing Committee.

(e) Referral to Saff Counsel for Opening. A
complaint received by aDistrict Committee or Standing
Committee member directly from acomplainant shall be
reported to staff counsel for docketing and assignment of
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a case number. Should the District Committee or Standing
Committee member decide that the facts, if proven, would
not constitute aviolation of the unlicensed practice of law,
the District Committee or Standing Committee member
shall forward thisfinding to staff counsel along with the
complaint for notification to the complainant as outlined
above. Formal investigation by a District Committee may
proceed after the matter has been referred to staff
counsel for docketing.

14-6. PROCEDURES FOR INVESTIGATION
RULE 14-6.1 HEARINGS

(a) Conduct of Proceedings. The proceedings of
District Committees and the Standing Committee when
hearings are held may be informal in nature and the
committees shall not be bound by the rules of evidence.
Committee deliberations shall be closed.

(b) Taking Testimony. Counsel for the Bar, Staff
counsel, the Standing Committee, each District Commit-
tee, and members thereof conducting investigations are
empowered to take and have transcribed the testimony
and evidence of witnesses. If the testimony is recorded
stenographically or otherwise, the withess shall be sworn
by any person authorized by law to administer oaths.

(c) Rights and Responsibilities of Respondent.
The respondent may be required to appear and to produce
evidence as any other witness unless the respondent
claimsaprivilegeor right properly availableto the respon-
dent under applicable federal or state law. The respondent
may be accompanied by counsel.

(d) Rights of Complaining Witness. The complain-
ing witnessis not a party to theinvestigative proceeding
athough the complainant may be called as awitness
should the matter come before a Judge. The complainant
may be granted the right to be present at any District
Committee hearing when the respondent is present before
the committee. The complaining witness shall have no
right to appeal the finding of the District Committee.

RULE 14-6.2 SUBPOENAS

(a) I'ssuance by Superior Court. Upon receiving a
written application of the chair of the Standing Committee
or of aDistrict Committee or staff counsel alleging facts
indicating that a person or entity isor may be practicing
law without alicense and that the issuance of a subpoena
isnecessary for the investigation of such unlicensed
practice, the clerk of the Superior Court in which the
committee islocated shall issue subpoenasin the name of
the chief Judge of the Superior Court for the attendance

of any person and production of books and records before
staff counsel or the investigating District Committee or
any member thereof at the time and place within its
district designated in such application. Such subpoenas
shall be returnable to the Superior Court of the residence
or place of business of the person subpoenaed. A like
subpoena shall issue upon application by any person or
entity under investigation.

(b) Failureto Comply. Failure to comply with any
subpoena shall constitute a contempt of court and may be
punished by the Superior Court that issued the subpoena
or where the contemnor may be found. The Superior
Court shall have the power to enter such orders as may
be necessary for the enforcement of the subpoena.

RULE 14-6.3 RECOMMENDATIONS AND DIS
POSITION OF COMPLAINTS

(a) District Committee Action. Upon concluding its
investigation, the District Committee shall forward a
report to staff counsel regarding the disposition of those
cases closed, those cases where a cease and desist
affidavit has been accepted, and those cases where
litigation isrecommended. A mgjority of those present is
required for al District Committee recommendations;
however, the vote may be taken by mail, telephone, fax, e-
mail or other means rather than at aformal meeting. All
recommendationsfor litigation under these rules shall be
reviewed by the Standing Committeefor final approval
priortoinitiating litigation.

(b) Action by Staff Counsel. Staff counsel shall
review the disposition reports of the District Committee. |f
staff counsel objects to any action taken by the District
Committee, staff counsel shall forward such objection to
the District Committee within 10 business days of receipt
of the District Committee report. Staff counsel shall place
the action and objection before the Standing Committee
for review at its next scheduled meeting. The Standing
Committee shall review the District Committee action and
the objection, and shall vote on thefinal disposition of the
case. Once a case is closed or a cease and desist affidavit
is accepted by the District Committee or by the Standing
Committee, staff counsel shall inform the complainant and,
if contacted, the respondent of the disposition of the
complaint.
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14-7. PROCEEDINGS BEFORE
A JUDGE

RULE 14-7.1 PROCEEDINGS FOR INJUNCTIVE
RELIEF

(a) Filing Complaints. In accordance with O.C.GA.
§15-19-58, complaintsfor civil injunctiverelief shall be by
petition filed in the Superior Court in which the respondent
resides or where venue might otherwise be proper by the
State Bar of Georgiain its name.

(b) Petitions for Injunctive Relief. Except as
provided in sub-paragraphs (1) through (7) of this Rule 10-
7.1(b) such petition shall be processed in the Superior
Court in substantial compliance with Georgialaw:

(1) The petition shall not be framed in technical lan-
guage, but shall with reasonable clarity set forth the
facts congtituting the unlicensed practice of law. A
demand for relief may beincluded in the petition but
shall not be required.

(2) The Superior Court, upon consideration of any
petition so filed, may issue its order to show cause
directed to the respondent commanding the respon-
dent to show cause, if there be any, why the respon-
dent should not be enjoined from the unlicensed prac-
tice of law alleged, and further requiring the respon-
dent to file with the Superior Court and serve upon
staff counsel within 30 days after service on the re-
spondent of the petition and order to show cause a
written answer admitting or denying each of the mat-
ters set forth in the petition. The order and petition
shall be served upon the respondent in the manner
provided for service of process by Georgialaw, and
service of all other pleadings shall be governed by
the procedures applicable under Georgialaw.

(3) If no response or defenseis filed within the time
permitted, theallegations of the petition shall betaken
astruefor purposesof that action. The Superior Court
will then, upon itsmotion or upon motion of any party,
decide the case upon its merits, granting such relief
and issuing such order as might be appropriate.

(4) If aresponse or defense filed by a respondent
raises no issue of material fact, any party, upon mo-
tion, may request summary judgment and the Supe-
rior Court may rule thereon as a matter of law.

(5) The Superior Court may, upon its motion or upon
motion of any party, enter a judgment on the plead-
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ings or conduct a hearing with regard to the allega-
tions contained in the petition.

(6) Subpoenas for the attendance of witnesses and
the production of documentary evidence shall beis-
sued in the name of the Superior Court upon request
of aparty. Failure or refusal to comply with any sub-
poenashall be contempt of court.

(7) The GeorgiaRules of Civil Procedure, including
those provisions pertaining to discovery, notinconsis-
tent with theserulesshall apply ininjunctive proceed-
ings before the Judge. The powers and jurisdiction
generally reposed in the Superior Court under those
rules may in this action be exercised by the Judge.
The State Bar of Georgia may in every case amend
its petition one time as a matter of right, within 60
days after the filing of the petition. All proceedings
under these rules shall be heard by a Judge sitting
without ajury. Thereshall benoright to atrial by jury
with regard to any proceeding conducted under these
rules.

(c) Judge's Order.

(2) At the conclusion of the hearing, the Judge shall
determine as a matter of fact and law whether the
respondent has engaged in the unlicensed practice of
law, whether the respondent’s activities should be
enjoined by appropriate order, whether costs should
be awarded, and whether further relief shall be
granted. Copies of the Judge’s order shall be served
upon all parties.

(2) The Judge shall have discretion to recommend
the assessment of costs. Taxable costs of the pro-
ceeding shall includeonly:

(A) investigative costs;

(B) court reporters’ fees,

(C) copy costs;

(D) telephone charges;

(E) fees for trandation services,

(F) witness expenses, including travel and out-of -
pocket expenses;

(G) travel and out-of-pocket expenses of the Judge;
and

(H) any other costs which may properly be taxed in

civil litigation.

(3) Should the parties enter into a stipulated injunc-
tion prior to the hearing, the stipulation shall befiled
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with the Judge. The Judge may approve the stipula-
tion or reject the stipulation and schedule a hearing
as provided elsewhere in these rules.

(d) Review by the Supreme Court of Georgia.

(1) Ohbjections to the order of the Judge shall be
filed with the Court by any party aggrieved, within 30
days after the filing of the order. If the objector de-
sires, abrief or memorandum of law in support of the
objections may befiled at thetimethe objectionsare
filed. Any other party may file aresponsive brief or
memorandum of law within 20 days of service of the
objector’s brief or memorandum of law. The objec-
tor may fileareply brief or memorandum of law within
10 daysof service of the opposing party’sresponsive
brief or memorandum of law. Oral argument will be
allowed at the court’s discretion.

(2) Upon the expiration of thetimeto file objections
to the Judge's order, the Court shall review the order
of the Judge, together with any briefs or memoranda
of law or objectionsfiled in support of or opposition
to such order. After review, the Court shall deter-
mine as a matter of law whether the respondent has
engaged in the unlicensed practice of law, whether
the respondent’s activities should be enjoined by ap-
propriate order, whether costs should be awarded,
and whether further relief shall be granted.

(e) Issuance of Preliminary or Temporary
Injunction. Nothing set forth in thisrule shall be con-
strued to limit the authority of the Superior Court, upon
proper application, toissue apreliminary or temporary
injunction, or at any stage of the proceedings to enter any
such order as the Superior Court deems proper when
public harm or the possibility thereof is made apparent to
the Superior Court, in order that such harm may be
summarily prevented or speedily enjoined.

14-8. CONFIDENTIALITY
RULE 14-8.1 FILES

(a) FilesAre Property of Bar. All matters, including
files, preliminary investigation reports, interoffice memo-
randa, records of investigations, and the recordsin trials
and other proceedings under these rules, except those
unlicensed practice of law matters conducted in Superior
Courts, are property of the State Bar of Georgia.

(b) Limitations on Disclosure. Any material
provided to or promulgated by the State Bar of Georgia

that isconfidential under applicablelaw shall remain
confidential and shall not be disclosed except as autho-
rized by the applicable law.

14-9. ADVISORY OPINIONS

RULE 14-9.1 PROCEDURES FOR ISSUANCE OF
ADVISORY OPINIONS ON THE UNLICENSED
PRACTICE OF LAW

(a) Definitions.

(1) Committee. The Standing Committee as consti-
tuted according to the directives contained in these
rules.

(2) Petitioner. Anindividual or organization seeking
guidance asto the applicability, in ahypothetical situ-
ation, of the state’s prohibitions against the unlicensed
practice of law.

(3) Public Notice. Publication in anewspaper of gen-
erd circulationin the county inwhich the hearing will
be held and in the Georgia Bar Journal .

(4) Court. The Supreme Court of Georgia (or such
other court in the state of Georgia as the Supreme
Court may designate).

(b) Requests for Advisory Opinions. The Commit-
tee shall respond to written requests from all persons and
entities seeking advisory opinions concerning activitiesthat
may constitute the unlicensed practice of law. Such
requests shall be in writing and addressed to the State Bar
of Georgia. The request for an advisory opinion shall state
in detail all operative facts upon which the request for
opinion is based and contain the name and address of the
petitioner.

(c) Limitations on Opinions. No opinion shall be
rendered with respect to any case or controversy pending
inany court inthisjurisdiction and noinformal opinion
shall beissued except as provided in rule 14-9.1(g)(1).

(d) Services of Voluntary Counsel. The Committee
shall be empowered to request and accept the voluntary
services of a person licensed to practice in this state when
the Committee deems it advisable to receive written or
oral advice regarding the question presented by the
petitioner.

(e) Conflict of Interest. Committee members shall
not participate in any matter in which they have either a
material pecuniary interest that would be affected by a
proposed advisory opinion or Committee recommendation
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or any other conflict of interest that should prevent them (2) In the case of any proposed advisory opinion in

from participating. However, no action of the Committee which the Standing Committee concludes that the
will beinvalid wherefull disclosure has been made and conduct in question constitutes or would congtitute the
the Committee has not decided that the member’s partici- unlicensed practice of law, the Committee shall filea
pation wasimproper. copy of the opinion and all materials considered by
(f) Notice, Appearance, and Service. the Committee in adopting the opinion with the clerk
of the Court. The proposed advisory opinion, together
(1) At least 30 days in advance of the Committee with notice of thefiling thereof, shall be furnished by
meeting at which initial action isto betaken with re- certified mail to the petitioner.
spect to apotential advisory opinion, the Committee
shall give public notice of the date, time, and place of (3) Within 30 days of thefiling of the opinion, the pe-
the meeting, state the question presented, and invite titioner may file objections and a brief or memoran-
written comments on the question. On the announced dum in support thereof, copies of which shall be served
datethe Committee shall hold apublic hearing a which on the Committee. Any other interested person may
any person affected shall be entitled to present oral seek leave of the Court to file and serve a brief,
testimony and be represented by counsel. Oral testi- whether in support of or in oppositionto theopinion, in
mony by other persons may be allowed by the Com- accordance with this same procedure. The Commit-
mittee at its discretion. At the time of or prior to the tee may file aresponsive brief within 20 days of ser-
hearing any other person shall be entitled to file writ- viceof theinitial brief. The petitioner, aswell asother
ten testimony on the issue before the Committee. interested persons with leave of Court, may fileare-
Additional procedures not inconsistent with thisrule ply brief within 10 days of service of the responsive
may be adopted by the Committee. brief. At itsdiscretion, the Court shall permit reason-
able extension of these time periods. Oral argument
(2) The Committee shall issue either a written pro- will beallowed at the Court’sdiscretion. The Georgia
posed advisory opinion, or a letter that declines to Rules of Appellate Procedure shall otherwise govern
issuean opinion, or aninformal opinion asprovidedin the above methods of filing, service, and argument.
rule 14-9.1(g)(1). No other form of communication
shall be deemed to be an advisory opinion. (4) Upon the expiration of thetimeto file objections,
briefs, and replies thereto, the Court shall review the
(3) A proposed advisory opinion shall be in writing advisory opinion, regardless of whether any such ob-
and shall bear adate of issuance. The proposed opin- jections are in fact made, together with any briefs or
ion shall prominently bear atitleindicatingthat itisa objectionsfiled in support of or in opposition to such
proposed advisory opinion and a disclaimer stating opinion. Uponreview, it shall approve, modify, or dis-
that itisonly aninterpretation of thelaw and does not approvethe advisory opinion, and theensuing opinion
congtitutefinal court action. The Committee shall ar- shall have the force and effect of an order of this
range for the publication of notice of filing the pro- Court and be published accordingly. There shall be no
posed advisory opinion and asummary thereof inthe further review of the opinion except as granted by
Georgia Bar Journal within a reasonable time. In- this Court initsdiscretion, upon petition to this Court.
terested parties shall be furnished a copy of the full
opinion upon request. 14-10. IMMUNITY
(g) Service and Judicial Review of Proposed RULE 14-10.1 GENERALLY

Advisory Opinions.
The members of the Standing Committee and District

() In the case of any proposed advisory opinion in Committees, as well as staff persons and appointed
which the Standing Committee concludes that the voluntary counsel assisting those committees, including, but
conduct in question is not the unlicensed practice of not limited to, staff counsel, Counsel for the Bar and
law, it shall decide, by a vote of a majority of the investigators; and the State Bar of Georgia, its officers and
Committee members present, either to publish thead- employees, members of the Executive Committee, and
visory opinion as provided in rule 14-9.1(f)(3) asan members of the Board of Governors, shall have absolute
informal advisory opinion, or to fileacopy of the opin- immunity from civil liability for all actsinthe course of
ion with the Court as provided in rule 14-9.1(g)(2). their official duties.
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NoticetoAttorneysConcerning the 2001

The Judicial Conference of the
Eleventh Circuit will take placeon
May 10-12, 2001, at the Westin
Savannah Harbor Resort in Savan-
nah, Ga. The Conferenceis being
convened by the judges of the
Eleventh Circuit to consider the
business of their respective courts
(the court of appeals and the district
and bankruptcy courtsin Alabama,
Floridaand Georgia) and to advise

means of improving the administra-
tion of justicewithinthecircuit.

A limited number of spaces
are available to any attorney
admitted to practice before the
court of appeals of the district
courts of the Eleventh Circuit
who wishes to attend. If an
attorney isinterested in attending this
conference, he or she should writeto
the Circuit Executive, Norman E.

—leventh Circuit Judicd Conference

Zoller, at 56 Forsyth Street, NW,
Atlanta, GA 30303. By return mail,
he will forward Conference registra-
tion information, describethe
Conference's hotel accommodations,
room charges, and the substantive
and social programs of the meetings.
Preview information concerning the
conference may be accessed on the
Internet at www.call.org.

Errata Sheet for the 2000 -

State Bar Directory

LISTED BELOW ARE CORREC-
tionsto your 2000 - 2001 State Bar
Directory. Included are corrections
of errors made from information
submitted in atimely manner and
which were inadvertently omitted or
otherwiseincorrectly listed in our
original publication. Each complaint
has been researched and reviewed
by the Membership Department, and
acorrection is due to those members
listed below. Please mark your
directory accordingly.

Atlanta

Ms. Rita M. Cherry: Axam,
Adams & Secret, P. A.; Suite 310;
1280 West Peachtree Street; Atlanta,
GA 30309; Rmcherry@bellsouth.net

Mr. Gary G. Grindler: Phone
(404) 572-2441
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Mr. Patrick J. Keenan:
Pkeehan@schr.org

Mr. Joseph Mark Lucas:
Cdloway & Calloway, P. C.; Building
2, Suite 300; 7000 Peachtree
Dunwoody Rd.; Atlanta, GA 30328;
Phone (770) 394-7000; Fax (770)
698-2028

Birmingham
Mr. James B. Hawkins: 1604
Wingfield Trace; Birmingham, AL
35242; Phone (205) 991-3303
Conyers

Mr. William Rhymer:
Rhymerlaw@aol.com

Demorest

Ms. Joanna Temple: 1250
Historic Hwy., 441; P. O. Box 550;
Demorest, GA 30535

APRIL 2001

2001

Macon

Mr. Marc T. Treadwell: Phone
(478) 743-2159

Marietta

Judge Raobert E. Flournoy
I11: Phone (678) 581-5400; Fax
(678) 581-5407

Mr. Daniel K. McCall: Phone
(770) 422-5140

Mr. Jason Lee Nohr: Phone
(770) 919-7554; Fax (770) 449-0505

Zebulon

Mr. Robert L. Morton: Phone
(770) 567-8534; Fax (770) 567-3786

Mr. Thomas H. Morton:
Phone (770) 567-8534; Fax (770)
567-3786
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Noticeof Motionto Amendthe Rulesand
Regulationsof the State Bar of Georgia

No earlier than thirty days after the publication of this
Notice, the State Bar of Georgiawill fileaMotion to
Amend the Rules and Regulations for the Organization
and Government of the State Bar of Georgia, Ga. Ct. and
Bar Rules, pp. 11-1 et seg. (hereinafter referred to as
“Rules”).

| hereby certify that the following is the verbatim text
of the proposed amendment as approved by the Board of
Governors o the State Bar of Georgia. Any member of the
State Bar of Georgia who desires to object to the pro-
posed Amendment to the Rulesis reminded that he or she
may only do so in the manner provided by Rule 501-2,
Rules, p. 11-93.

This Statement, and the following verbatim text, are
intended to comply with the notice requirements of Rule
5-101, Rules, pp. 11-92.7 and 11-93.

Cliff Brashier
Executive Director
State Bar of Georgia

IN THE SUPREME COURT
STATE OF GEORGIA

IN RE: STATE BAR OF GEORGIA
Rules and Regulationsfor its Organization and Govern-
ment

MOTION TO AMEND 01-1

MOTION TO AMEND THE RULES AND REGULA-
TIONS OF THE STATE BAR OF GEORGIA

COMES NOW, the State Bar of Georgia, pursuant to
the authorization and direction of its Board of Governors
inaregular meeting held on January 13, 2001, and upon
the concurrence of its Executive Committee, presents to
this Court its Motion to Amend the Rules and Regulations
of the State Bar of Georgia as set forth in an Order of this
Court dated December 6, 1963 (219 Ga. 873), as
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amended by subsequent Orders, Ga. Ct. and Bar Rules,
pp. 11-1 et seq., and respectfully moves that the Rules
and Regulations of the State Bar of Georgia be amended
inthefollowing respects:

.
Proposed Amendment to
Sate Bar of Georgia
Rule 4-221 (d)

Itis proposed that Part IV (Discipline), Rule 4-221 (d)
be amended as shown below by deleting the stricken
portions of the rule and inserting the phrasesin bold and
italicized typeface asfollows:

(d) Confidentiality of Investigationsand Proceedings.
(1 The State Bar shall maintain as confidential
all disciplinary AH investigations and proceedings

) tor herein-or) Citimer ter
Courtshat-beconfidenttaluntesstherespondent-oth-
erwtse-etects-or—as-heremnafter pending at the
screening or investigative stage, unless otherwise
provided -thtstute by these rules.

(2) After aproceeding under theserulesisfiled with
the Supreme Court, al evidentiary and motions hear-
ings shall be open to the public and all reports ren-
dered shall be public documents.

(3) Any person who is connected with the disciplin-
ary proceedingsin any way and who makes a publi-
cation or revelation which is not specifically permit-
ted under these rules prior to afiling in the Supreme
Court concerning such proceedings shall be subject
to rule for contempt by the Supreme Court of Geor-
gia

(3) Nothingin theserulesshall prohibit the complain-
ant, respondent or third party from disclosing infor-
mation regarding adisciplinary proceeding, unlessoth-
erwise ordered by the Supreme Court or a Specia
Master in proceedings under these rules.
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(4) The Office of the General Counsel of the State
Bar of-Georgraor the Investigative Panel of the State
Disciplinary Board may reveal or authorize disclo-
sureof information which would otherwise be confi-
dential under this rule under the following circum-

stances. sotong-as-theteciprentis-admontshed-that

(i) In the event of the a charge ercharges of
wrongful conduct against any member of the
State Disciplinary Board or any person who is
otherwise connected with the disciplinary pro-
ceeding in any way, either Panel of the Board
or its Chairperson or his or her designee, may
authorizethe use of information concerning dis-
ciplinary investigations or proceedingstoaidin
the defense against the such charge ercharges.
(if) In the event that the Office of the General
Counsel receives information whteh that sug-
gestscriminal activity, suchinformation may be
revealed to the appropriate criminal prosecu-
tor.

(iii) Inthe event of subsequent disciplinary pro-
ceedingsagainst alawyer, the Office of the Gen-
eral Counsdl may, inaggravation of disciplinein
the pending disciplinary case, reveal theimpo-
sition of confidential discipline under Rules 4-

the comparable body in other jurisdictions;
(ii) Tthe Trustees of the Clients Security Fund
or the comparable body in other jurisdic-
tions;

(iii) Tthe Judicial Nominating Commission or
the comparable body in other jurisdictions;
(iv) Tthe Lawyer Assistance Program or the
comparable body in other jurisdictions;

(v) Tthe Board to Determine Fitness of Bar
Applicants or the comparable body in other
jurisdictions;

(vi) Tthe Judicia Qualifications Commission or
the comparable body in other jurisdictions;
(vii) Tthe Executive Committee with the spe-
cific approval of the following representatives
of the Investigative Panel of the State Disci-
plinary Board: the chairperson, the vice-chair-
person and athird representative designated by
the chairperson;

(viii) Tthe Formal Advisory Opinion Board;
(ix) Tthe Consumer Assistance Program;

(x) Tthe General Counsel Overview Commit-
tee; and

(xi) Aan office or committee charged with dis-
cipline appointed by the United States Circuit
or District Court or the highest court of any
state, District of Columbia, commonwesalth or
possession of the United States.

205 to 4-208 and facts underlying the imposi-
tion of discipline.

(iv) A complainant or lawyer representing the
complainant may be notified of the status anelf
or disposition of the complaint.

(V) When public statements that are false or
misleading are made about any otherwise

(6) Any information used by the Office of the Gen-
eral Counsel inaproceeding under Rule4-108orina
proceeding to obtain aReceiver to administer thefiles
of amember of the State Bar bar, shall witt not be
confidential under thisrule.

(7) The Office of General Counsel may reved confi-
dentid informationwhenrequired by law or court order.

confidential disciplinary case,
the Office of the General Coun-

sel may disclose all information
necessary to correct such false
or misleading statements.
(5) The Office of General Counsel
may reveal confidential information to

reonngpesnsinaversra | \| (A M edl atlon
disch f their duties: -
reeneesarmsearee )] CKUP, 2/01 P30 bw

eiprent-may-not-disctese thethforma-

ttor-except-asnecessary-to-ecomptete
ot e theirt .

(i) Tthe Committee on theArbitra-

tion of Attorney Fee Disputes or
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(8) The authority or discretion to reveal confidential
information under thisruleshall not constituteawaiver
of any evidentiary, statutory or other privilegewhich
may be asserted by the State Bar or the State Disci-
plinary Board under Bar Rules or applicable law.

(9) Nothing inthisruleshall prohibit the Office of the
General Counsel or the Investigative Panel from in-
terviewing potential witnesses or placing the Notice
of Investigation out for service by sheriff or other
authorized person.

(10) Members of the Office of General Counsel
and State Disciplinary Board may respond to spe-
cific inquiries concerning matters that have been
made public by the complainant, respondent or
third parties but are otherwise confidential under
these rules by acknowledging the existence and
status of the proceeding.

(11) The State Bar shall not disclose information
concerning disciplineimposed on alawyer under prior
Supreme Court Rulesthat was confidential whenim-
posed, unless authorized to do so by said prior rules.

Should the proposed amendments be adopted, the
amended Rule 4-221 (d) shall read asfollows:

Investigationsand
Proceedings.

(1) The State Bar
shall maintain as
confidential all
disciplinary in-
vestigations and
proceedings
pending at the
screening or in-
vestigative stage,
unless otherwise
provided by these
rules.

(2) After a pro-
ceeding under
theserulesisfiled
with the Supreme
Court, al eviden-
tiary and motions
hearings shall be
open to the pub-
licand all reports
rendered shall be
public docu-
ments.

Health
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(3) Nothingin theserulesshall prohibit the complain-
ant, respondent or third party from disclosing infor-
mation regarding adisciplinary proceeding, unlessoth-
erwise ordered by the Supreme Court or a Specia
Master in proceedings under these rules.
(4) The Office of the General Counsel of the State
Bar or the Investigative Panel of the State Disciplin-
ary Board may reveal or authorize disclosure of in-
formation which would otherwise be confidential un-
der thisrule under the following circumstances:
(i) In the event of a charge of wrongful con-
duct against any member of the State Disci-
plinary Board or any person who is otherwise
connected with the disciplinary proceeding in
any way, either Panel of the Board or its Chair-
person or his or her designee, may authorize
the use of information concerning disciplinary
investigations or proceedings to aid in the de-
fense against such charge.
(i) In the event the Office of the General Coun-
sel receivesinformation that suggests criminal
activity, such information may be reveaed to
the appropriate criminal prosecutor.
(iii) Inthe event of subsequent disciplinary pro-
ceedingsagainst alawyer, the Office of the Gen-
eral Counsel may, in aggravation of disciplinein
the pending disciplinary case, reveal theimpo-
sition of confidential discipline under Rules 4-
205 to 4-208 and facts underlying the imposi-
tion of discipline.
(iv) A complainant or lawyer representing the
complainant may be notified of the status or
disposition of thecomplaint.
(V) When public statements that are false or
misleading are made about any otherwise con-
fidential disciplinary case, the Office of the
Genera Counsel may disclose al information
necessary to correct such false or misleading
statements.
(5) The Office of General Counsel may reveal confi-
dential information to the following personsif it ap-
pearsthat theinformation may assist theminthedis-
charge of their duties:
(i) The Committee on the Arbitration of Attor-
ney Fee Disputes or the comparable body in
other jurisdictions;
(i) The Trustees of the Clients' Security Fund
or the comparablebody in other jurisdictions;
(iii) The Judicia Nominating Commission or the
comparablebody in other jurisdictions;
(iv) The Lawyer Assistance Program or the
comparablebody in other jurisdictions;
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(v) The Board to Determine Fitness of Bar Ap-

plicants or the comparable body in other juris-

2000-2001
(vi) The Judicial Qualifications Commission or .
the comparable body in other jurisdictions;

(vii) The Executive Committee with the spe- EleCtI O n ReS u |tS
cific approval of the following representatives
of the Investigative Panel of the State Disci-

plinary Board: the chairperson, the vice-chair- State Bar of Georgia Officers
fﬁrsc:‘ and athird representative designated by President-Elect James B. Durham, Brunswick
€ charperson, Secretar William D. Barwick, Atlanta
(viii) The Formal Advisory Opinion Board, Y ;
. . . Treasurer George Robert Reinhardt Jr.,
(ix) The Consumer Assistance Program; Tifton

(X) The General Counsel Overview Commit-
tee; and

(xi) Anoffice or committee charged with disci- Younger Lawyers Division Officers

pline appointed by the United States Circuit or zreadent-Elect Berek J.I;/vg;te, Sav:rlmah
District Court or the highest court of any state, S IS el T
District of Columbia, commonwealth or posses- Treasurer Andrew W. Jones, Marietta
sion of the United States.
(6) Any information used by the Office of the Gen- ABA Delegates from Georgia
eral Coqnsel in ap_roceedi ng under Rul_e _4-108 or i_n a Post 2 Gregory Smith,Washington D.C.
proceeding to obtain aReceiver to administer thgflles Post 4 Paula J. Frederick, Atlanta
of amember of the State Bar, shall not be confiden-
tial under thisrule.
(7) The Office of General Counsel may reveal confi- New Bo.ard of Governors Members
dential informationwhen required by law or court order. Atlanta Circuit Post 13 Pat McMahon, Atlanta
information under thisruleshall not constituteawaiver Cordele Circuit Sl bens, CotRE
of any evidentiary, statutory or other privilegewhich Dublin Circuit Daniel M. King, Jr., Dublin
may be asserted by the State Bar or the State Disci- Gwinnett Post 4 Phyllis A. Miller, Lawrenceville
plinary Board under Bar Rules or applicable law. N.E. Circuit Post 2 Hon Robert. W. Chambers Il
(9) Nothingin thisruleshall prohibit the Office of the Gainesville
General Counsel or the Investigative Panel from in- Ocmulgee CircuitPost2  H. James Winkler, Madison
terviewing potential witnesses or placing the Notice South GeorgiaPost2  Gary O. Allen, Pelham
of Investigation out for service by sheriff or other Towaliga Circuit W. Ashley Hawkins, Forsyth
authorized person.
(10) Members of the Office of General Counsel and Current BOG Members Who
State Disciplinary Board may respond to specific in- Will Not Serve After June 2001
quiries concerning mattersthat have been made public Atlanta Circuit 13 Jesus A. Nerio, Atlanta
by the complainant, respondent or third partiesbuit are Atlanta Circuit 27 A. L. Mullins, Jr., Atlanta
othgrwme confldmtlal under these rules by acknowl- Cordele Hon. John C. Pridgen, Cordele
edging the existence and statgs of the proceeq ng. Dublin Francis Marion Lewis
(11) The State Bar shall not discloseinformation con- o
. T . Northeastern Post 2 Joseph D. Cooley lll, Gainesville
cerning discipline imposed on a lawyer under prior A R
Supreme Court Rulesthat was confidential when im- Ocmulgee Circuit Post 2 Joseph A. Boone, Irwinton
posed, unless authorized to do so by said prior rules. South Geo.rglg Post 2 James C. Brim, Jr., Camilla
Towaliga Circuit Hon. Hugh D. Sosebee, Forsyth

All newly-€lected Boar d of Gover norsmembersand
officerswill begin their term at the June 2001 Annual
M eeting.
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.
Proposed Amendment to
Sate Bar of Georgia
Rule 4-221 (g)

Itis proposed that Part IV (Discipline), Rule 4-221 (g)
be amended as shown below by deleting the current 4-221
(g) init entirety, and inserting the new rule 4-221 (g),

(g) Communications and Pleadings
(1) Communications Privileged: Oral and written
statements of members of:
(i) The State Disciplinary Board,
(ii) The Committee on Lawyer I mpairment;
(iii) Special Masters,
(iv) Bar Counsdl;
(v) Bar Investigators, Clerk of the Sate Dis-
ciplinary Board and other Bar personnel;
(vi) Complainants and their Counsel;
(vii) Witnesses; and,
(viii) Respondents and their Counsdl,
made to one another, which are pertinent to and in
the course of a disciplinary proceeding, and oral and

written statements authorized by law, court order or
these rules, except as provided in subsection (2) below,
are made in performance of a legal and public duty,
are absolutely privileged, and shall not form the basis
for aright of action.

(2) Communications Not Privileged: Oral and
written statements made or republished to any person
other than those listed in 4-221(g)(1) above shall not be
privileged under this rule. Oral and written statements
made by complainants, witnesses or respondents
during the course of a disciplinary proceeding which
are intentionally false and address a material issue in
the proceeding shall not be privileged under this rule

(3) Pleadings: Pleadings and writings filed in the
record of any proceeding under Part 1V (Discipline) of
these rules shall carry the same privilege as pleadings
filed in civil cases under the laws of Georgia.

SO MOVED, this day of ,
2001

Counsel for the State Bar of Georgia

William P. Smith, 111
Genera Counsel
State Bar No. 665000

Robert E. McCormack
Deputy General Counsel
State Bar No. 485375

OFFICE OF THE GENERAL COUNSEL
State Bar of Georgia

800 TheHurt Building

50 Hurt Plaza

Atlanta, Georgia 30303

(404) 527-8720

Continued from page 12

44% providesimmunity. Thisimmunity statute, however,
contains the qualification that only arelease made “pursu-
ant to lawsrequiring disclosure or pursuant to limited
consent to disclosure” isimmunized.®®

Counsel for arecords custodian should attempt to
address some of the concerns raised in King to rely on
good faithimmunity, and several optionsexist. The
custodian may notify the patient at the patient’s last
known address that it has received a subpoena and allow
the patient an opportunity to object. Alternatively, the
custodian may require the party presenting the subpoena

2 G EORGI A B
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to demonstrate that the patient has been notified. The
custodian may simply use a standard Motion to Quash
based on King in opposition to every subpoena. A continu-
ous motions practice, however, can be expensive and
leave the custodian liable for fees and costs should the
motion bedenied.

In-Camera Inspection

A favorite option, from the perspective of the
custodian’sliability, isto provide the recordsto the court
for an in-camera inspection. Both federal and state courts
require in-camera review when there is a question
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regarding the privacy interest of records.® In-camera
inspection addresses the King concerns by limiting
production to relevant information presumably after the

Wanda Ellen Wakefield, Annotation, Physician-Patient
Privilege as Extending to Patient’'s Medical or Hospital
Records, 10A.L.R. 4th 552 (2000).

: _ ) | Rl 4. 272 Ga 788,535 S.E.2d 492 (2000).
patient has had an opportunity to object. Since submitting 5. Id. at 789, 535 S.E.2d at 494.
the records to the court does not compromise the patient’'s 6. 1d. at 790, 535 S.E.2d at 495 (ellipsisin original).
privacy interests, the custodian may not be sued for 7. 1d.at 793, 535 SE.2d at 496-97.
violation of aright to privacy.® Turning the records over 8 1d.a789,535SE.2d a 494.
gntioprivacy. g 9. See eg., Johnson v. Rodier, 242 Ga. App. 496, 529 S.E.2d
to the court al'so complies with the subpoena or request to 442 (2000) (physician sued for invasion of privacy based
produce so that the custodian may not be held in contempt on alleged improper release of medical information).
of court. In-camerareview is a particularly favorable 10. OCGA.§ 9‘%3'1'3_4(0)(2) ()SUP%- %Oog)z(zeggﬁrzﬁigggy(mgy
. . sps . move to comp ISCovery); ana id., -10- Sup-
optionin federal_ Cases. Bec_auselt is qu_esnon_able\_/vhether poenas may be enforced by attachment for contempt).
federal courts will accept King as a basis for ignoring a 11. O.C.GA. §24-9-40 (1995 and Supp. 2000).
federal subpoena, in-camerareview gives a custodian a 12. See O.C.GA. §8 24-10-70 to -76 (2000) on the procedure for
means to avoid deciding which prevails, King or the production of medical records pursuant to subpoena
Federal Civil Practice Act. An attorney whose subpoena 13. The extent to which privacy protects a patient’s medical
. . . . history is difficult to define because the substantive limits
is questioned by arecofds custodian may either suggest of the privilege are based on the less than exact science of
that the custodian provide the records to the court as a balancing competing interests-the patient’s privacy inter-
means of expediting review or obtain a court order FSt ver ASUZ the puzbélli;GS n%esd ég Eggvé é“zﬁefigofig(vfégo)
R H ine H H Nnc. V. Anaerson, a. bo, 00, .E. , X
directingin-camerainspection. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 201, 50
. S.E. 68, 72 (1905); Aetna Cas. & Sur. Co. v. Ridgeview Inst.,
Conclusion Inc., 194 Ga. App. 805, 806, 392 S.E. 2d 286, 287 (1990).
14. King, 272 Ga. at 791, 535 S.E.2d at 495.
; ; i ; ; _ 15. Id.
ethT]e privacy f' r:;]er&steagg;gmzed d! n K|.n.g| has .brga?h 16. 1d. at 790, 535 S.E.2d at 495.
ened the scope or the medical record's privilege in bol 17. 1d. at 791, 535 S.E.2d at 495 (emphasis added). The Court
criminal and civil proceedings. Records custodians must noted that medical records may be produced based on an
produce records with greater caution, and attorneys “appropriate” subpoena under O.C.GA. § 24-9-40, but the
seeking records will have to consider new and creative statute does not define what is an “appropriate’ subpoe-
options to make discovery as painless as possible. The na. Thus, the statute confers no express authority to re-
p_ s yasp : p . lease records pursuant to a subpoena. Id.
optionsthat minimize arecords custodian’s exposure to 18. 1d. at 792, 535 S.E.2d at 496 (emphasis added).
costs or damages are a properly executed medical 19. Id. at 792, 535 S.E. 2d at 496, “the constitutional right of
release, a court order directing the provider to turn over privacy protects the initial unauthorized disclosure of . . .
. medical records.”
Fhe records, and submission of the records to the court for 20. 1d. at 791, 535 SE.2d at 496 (use of subpoena must be nar-
in-camera review. rowly tailored).
21. Id.at 792, 535 S.E. 2d at 496.
- 22. Karpowicz v. Hyles, 247 Ga. App. 292, SE2d ___, No.
Terry L. Long has served as in-house counsel for the A00A1731, 2000 WL 1742162 (Nov. 28, 2000) extending the
Georgia Department of Corrections since 1996. Prior King analysis to psychiatric records.
to joining the Department, she served as an assistant ~ 23- Johnson v. Zerbst, 304 U.S. 458, 463 (1938) (A waiver is
. . . ordinarily an intentional relinquishemnt or abandonment of
attorney general in the Civil Rights Section of the Geor- aknown right or privilege.”)
gia Sate Attorney General’s Office. Shereceived her 24, 0.C.GA. § 24-9-40(a) (1995). See alsoid. § 31-33-2 (1996)
B.A. in Philosophy from Millsaps College and her J.D. (furnishing medical records to patient); and id. § 34-9-207
from Georgia Sate University, Collegeof Lawin 1988. (2000) (medical release authorizes release of medical infor-
mation to employer).
25. O.C.GA. §9-11-34(c)(2) (Supp. 2000).
26. 1d. § 9-11-34(c)(2) (2000). Note that while medical records
Endnotes are expressly included for production, the mental health
records privilege is expressly excluded from waiver via the
nonparty request to produce. Id. at (d).
1 See eg., Danielson v. Superior Court, 157 Ariz. 41, 754 P2d 27. King, 272 Ga. at 794, 535 S.E.2d 497.
1145 (1987) (medical malpractice); and Ornelasv. Fry, 151 28. O.C.GA §9-11-5(b) (1993).
Ariz. 324,329, 727 P.2d 819, 824 (1986) (same). 29. See supra note 10.
2. See eg., Peoplev. Bickham, 89111.2d 1, 431 N.E.2d 365 30. Kennestone Hosp. v. Hopson, 273 Ga. 145, 538 S.E.2d 742
(1982) (criminal grand jury investigation). (2000), affirming, Hopson v. Kennestone Hosp., Inc., 241
3. See eq., Simek v. Superior Court, 117 Cal. App.3d 169, 172 Ga. App. 829, 526 S.E.2d 622 (1999).
Cal. Rptr. 564 (1981) (use in child custody cases); and, 31. Id. The decision overrules Price v. State Farm Mut. Auto.
Wing v. Wing, 393 So.2d 285 (La. Ct. App. 1980). See also,
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Ins. Co., 235 Ga. App. 792, 510 S.E.2d 582 (1998), in which
the Court of Appeals found that a party’s failure to timely

34.

O.C.GA. 8§ 24-9-40(a) (1995) (custodian may rely on an “ap-
propriate” court order to release medical records).

object to the nonparty request to produce under Section 9- 35. 0.C.GA.§24-9-44(1995).
11-34 constituted a waiver. 36. Id.
32. Id. at 147,538 S.E.2d at 743. 37. Federa court cases include: United States v. Zolin, 491
33. 1d., 273 Ga. at 149, 538 S.E.2d at 748. See also Hopson v. U.S. 554, 565-69, 109 S.Ct. 2619, 2627-28 (1989); Ely v. Fed-
Kennestone Hosp., Inc., 241 Ga. App. 829, 831, 526 S.E.2d eral Bureau of Investigation, 781 F.2d 1487 (11th Cir. 1986);
622, 625 (1999), aff'd, 273 Ga. 145, 538 S.E.2d 742 (2000), in and In re Grand Jury Subpoena, 831 F.2d 225, 228 (1987).
which the Court of Appeals stated, somewhat ambiguous- State court cases include: McKinnon v. Smock, 264 Ga.
ly, “By not objecting to the request, [the patient] waived 375, 378, 445 S.E.2d 526, 528 (1994); Harrisv. Cox Enters,
only the objections that she might have made to the pro- Inc., 256 Ga. 299, 302, 348 S.E.2d 448, 451 (1986); Georgia
duction of her medical records that are not privileged.” Advocacy Office v. Borison, 238 Ga. App. 780, 784, 520
The phrase “medical records that are not privileged” could S.E.2d 701, 705 (1999); Plante v. State, 203 Ga. App. 33, 34-
suggest a distinction between medical records that are, 5,416 S.E.2d 316, 318 (1992); and, Aetna Cas. & Sur. Co. v.
and psychiatric records that are not, privileged, or it may Ridgeview Inst. Inc., 194 Ga. App. 805, 807, 392 S.E.2d 286,
suggest a distinction between privileged medical records 288(1990).
(actual treatment records) and non-privileged medical 38. United Statesv. Zolin, 491 U.S. 554, 568-69, 109 S.Ct. 2619,

records (billing, scheduling, statements recorded by non-
treatment providers). If the latter is the intent, then Hopson
extends to privileged medical records, and it would then be
the responsibility of the custodian to object to the release
of those records on a non-party request to produce.

2629 (1989) (in-camera review does not destroy the privi-
leged nature of the contested communications). See also
Vancev. Krause, No. 90-1687-5, 1990 WL 272727 (Ga.Super.
Ct. Nov. 21, 1990).
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CONTINUED FROM PAGE 16

decision, emphasizing that “[g]iven theimportance of the
privilegein encouraging and protecting confidential
communications concerning the emotional and mental
health of individuals, we hold that a party’s silence and
failure to act in response to arequest for privileged matter
from anonparty health care provider or facility under
O.C.GA. 8§ 9-11-34(c)(2) does not waive the party’s
privilege by implication.”3

In Hopson, Sherri Hopson and her husband executed
adivorce settlement in which she agreed to undergo drug
treatment on aregular basis. Several months later, her
husband filed an action to terminate his alimony payments
because he believed that she was not complying with the
agreement. After her husband filed the action, Ms.
Hopson participated in adrug treatment program at
Kennestone Hospital. Her husband then served
Kennestone with nonparty request for production of
documents seeking her drug rehabilitation records pursu-
ant to O.C.GA. § 9-11-34(c)(2).*2 Ms. Hopson did not
file an objection to the request. After waiting the statuto-
rily required ten days, Kennestone produced the records,
which contained privileged psychiatricinformation. The
aimony suit was subsequently settled.

Ms. Hopson failed to pay for the therapy provided to
her at Kennestone and the hospital filed an action against
her for the costs of the treatment. She counterclaimed
that Kennestone was liable to her for improperly releasing
her privileged mental health records to her husband. The
trial court granted Kennestone's motion for summary
judgment and Ms. Hopson appealed. In reversing the trial
court, the Court of Appeal s held that communications
between a patient and a psychiatrist are absolutely
privileged and are not within the scope of aparty’s
request for production of documents.® Since the commu-
nications were not within the scope of arequest, the
patient did not have to file an objection to maintain the
privilege, and a patient who failed to object did not waive
the privilege.** The court unequivocally stated that the
psychiatrist-patient privilege can only bewaived by an
affirmative action, such as calling apsychiatrist to testify
at trial .®

Inaffirming thetrial court’sruling, the Georgia
Supreme Court examined the rel ationship between
O.C.GA. 88 9-11-34(c)(2) and 9-11-34(d). While § 9-11-
34(c)(2) permits production of apatient’s record if an
objection is not received within ten days of arequest, § 9-
11-34(d) statesthat “[t]he provisions of this Code section
shall not be deemed to repeal the confidentiality provided
by Code Sections 37-3-166 concerning mental illness, 37-
4-125 concerning mental retardation, and 37-7-166

concerning alcohol and drug treatment.”* In trying to
reconcile these sections, the Court recognized that there
was no federal rule comparable to paragraphs § 9-11-
34(c)(2) and (d), and that the General Assembly’sintent in
enacting these subsections could not be discerned from
thelegidative history.3 Without guidance from the
General Assembly, the Court focused on the purpose of
the psychiatrist-patient privilegewhichis*to encourage
the patient to talk freely without fear of disclosure and
embarrassment, thus enabling the psychiatrist to render
effective treatment of the patient’s emotional or mental
disorders.”*® According to the Court, an implied waiver of
thisprivilege could only result from “aparty’sdecisive,
unequivocal conduct reasonably inferring theintent to
waive [the privilege]"* Because of the overwhelming
importancein protecting the privilege, aparty’sfailureto
object to arequest for documents from a nonparty
medical provider isnot the kind of unequivocal conduct
necessary to waive the privilege. “ Considering the protec-
tion afforded by the mental health privilege, we conclude
that apatient’sfailure to file an objection within ten days
of the request for privileged communicationsfrom a
nonparty is not the type of decisive and unequivocal
conduct that justifiesinferring an intent to waive the
privilege.” %

Problems in Civil Cases Resulting from

the Absolute Privilege

The psychiatrist-patient privilegeis not waived by the
plaintiff’sfiling of alawsuit for mental injuries.”* Asa
result, adefendant isin an awkward position in defending
acaseinwhich the plaintiff claimsapsychological injury
asaresult of anincident. For example, if the plaintiff
claimsthat heis suffering from suicidal thoughts and
depression asaresult of injuriesrelated to an automobile
collision, the defendant woul d not be entitled to question
the plaintiff about the extent of any psychiatric treatment
prior to the accident or to obtain the plaintiff’s psychiatric
recordsfrom his providers.*? Since the plaintiff can only
waive the privilege by calling his psychiatrist asawitness
at trial, the defendant would not even be allowed to
question the plaintiff about the substance of his psychiatric
treatment after the accident, depose any of his psychia-
trists, or obtain his post-accident psychiatric records until
the psychiatrist actually took the stand as a witness at
trial.** The defendant would have no idea what psychiat-
ric testimony to expect at trial and presumably would have
to move for arecess when the plaintiff’s psychiatrist took
the stand in order to have an opportunity to question the
psychiatrist outside the presence of the jury asto his
opinions.
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On the other hand, the plaintiff, who may have had a
history of depression and suicidal tendencies, hasthe
ability to block the defendant from accessto his psychia-
trists and psychiatric records and then choose to call asa
witness the psychiatrist who will provide the most favor-
able opinion. The jury would never hear about the extent
of plaintiff’streatment prior to the accident or the opinions
of any psychiatrist who would not support the plaintiff’s
claim. The plaintiff would have almost unrestricted control
over the presentation of evidence to the jury concerning
hispsychiatric profile.

A defendant does, however, have some options
availableto offset the plaintiff’s control over his psychiat-
ric history. Because the times and dates of treatment are
not privileged,* adefendant can still cross-examine a
plaintiff whether he was treated by other psychiatrists
prior to the accident. The defendant may also be entitled
to discover any psychiatric records which do not refer-
ence confidential disclosures.”® The court should conduct
an in-camerainspection of al psychiatric records and
allow production of all unprivileged documentsto the
defendant.® Through this process, the defendant can
discover records concerning aplaintiff’smedications,
medical treatment and other unprivileged information. A
defendant may also seek permission of the court to
require that the plaintiff submit to an independent medical
examination and thereby have the testimony of an inde-
pendent physician to counteract the plaintiff’s psychia-
trist.#” The caveat to thisruleisthat a court has no
authority to order that a party be evaluated by a psychia-
trist who is not also a physician.®

Liability of Psychiatric Facilities

Under the Georgia Civil Practice Act, aparty to a
lawsuit may request anonparty hospital or mental facility to
produce a patient’s records.*® The patient, or any party or
the nonparty, may object to disclosure of the requested
documents, but if no objectionisfiled within 10 days, the
nonparty shall comply with the request.* Pursuant to prior
Georgiaprecedent, thefacility would wait the statutory 10-
day period and then produce al requested documents,
regardless of their content, if no objection wasfiled. If the
facility waited 10 days, it would have a defense to any
liability for disclosing the documents, sincethe patient had
the burden of filing an objection to protect the confidentiality
of hisrecords and failed to do s0.5* The Hopson decision
now mandates that any production of psychiatric docu-
ments must be limited to unprivileged records regardless of
the extent or breadth of the request or whether any objec-
tionisfiled by the patient.>? Thus, if afacility releases
privileged psychiatric recordswithout express authorization
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from the patient, the facility violatesthe patient’sright to
confidentiality and would beliablefor any injury resulting
from the disclosure.®® The patient may recover for mental
or emotiona distress even though thefacility’sactions
amount at most to negligence. Facilitieswhich are
accustomed to waiting 10 days and then, if no objectionis
filed, releasing al requested documents, will risk significant
liability if they do not make adjustmentsin their procedures
for releasing psychiatric recordsto comply with the holding
in Hopson. The duty now is squarely with the hospital or
mentd clinicto protect the confidentiality of itspatient’s
records, and thesefacilitiesmust insure that privileged
communications are not disclosed unless the patient ex-
pressly consentsto disclosure.

Conclusion

The psychiatrist-patient privilegeisnow an absolute
privilegein civil casesand cannot bewaived unlessthe
patient takes an affirmative action which clearly demon-
strateshisintent to waivethe privilege.® Psychiatric records
of the patient are privileged to the extent that they reflect
confidential communicationsand should not be produced
absent an express waiver given by the patient.® Because of
thisprivilege, itisdifficult to defend alawsuit where psycho-
logical injuriesarealleged by aplaintiff. A defendant inthis
Situation hasno aternative but to obtain thelimited informa:
tion and documentsthat are not within the scope of the
privilege and to request an independent medical eval uation of
theplaintiff. In addition, the absol ute nature of thisprivilege
requires psychiatric hospitalsand clinicsto be careful in
producing the records of a patient. When afacility discloses
the psychiatric records of a patient without an express
authorization, thefacility viol atesthe patient’ sright to confi-
dentidity, even if the records were subpoenaed with a proper
request and the patient failed to file an objection.” Patients
who seek treatment with a psychiatrist expect absolute
confidentiaity. Now they haveit.

¥

1  O.C.GA.§24-9-21(8) (1995).
2. 1d., §43-39-16 (1999).

Michael L. Goldberg is a partner with the law
firmof Srawinski & Goldberg, L.L.P, where he
practices in the areas of personal injury, motor
carrier liability, medical malpracticeand premises
liability. He received his B.A. from Mercer Uni-
versity in 1994 and his J.D. fromthe University
of Georgiain 1997.
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InreM.N.H., 237 Ga. App. 471, 475, 517 S.E.2d 344, 348
(1999).

Fulbright v. State, 194 Ga. App. 827, 392 S.E.2d 298, 299
(1990).

Roberts v. Forte Hotels, Inc., 227 Ga. App. 471, 475, 489
S.E.2d 540, 544 (1997).

Dyninv. Hall, 207 Ga. App. 337, 339, 428 S.E.2d 89, 91
(1993); Weksler v. Weksler, 173 Ga. App. 250, 325 S.E.2d
874,875 (1985).

Plunkett v. Ginsburg, 217 Ga. App. 20, 21, 456 S.E.2d 595,
597 (1995).

Bobov. State, 256 Ga. 357, 349 S.E.2d 690 (1986).

“Thus we must also conclude that in a proper case a wit-
ness statutory privilege must give way where countervail-
ing interests in the truth-seeking process demand such a
result. In order to abrogate the psychiatrist-patient privi-
lege, the defendant must make a showing of necessity, that
is, that the evidence in question is critical to his defense
and that substantially similar evidence is otherwise un-
availableto him.”Id. at 360, 349 S.E.2d at 692.

Id. at 361, 349 S.E.2d at 693.

(1991); Brownv. State, 261 Ga. 66, 71, 401 S.E.2d 492, 496
(1991); Atkinsv. State, 243 Ga. App. 489, 496, 533 S.E.2d
152, 158 (2000).

Dyninv. Hall, 207 Ga. App. 337, 338, 428 S.E.2d 89, 90
(1993).

Hopson v. Kennestone Hosp., Inc., 241 Ga. App. 829, 526
S.E.2d 622 (1999), aff'd, 273 Ga. 145, 538 S.E.2d 742 (2000).
Jonesv. Abel, 209 Ga. App. 889, 890, 434 S.E.2d 822, 824
(1993); Price v. State Farm Mut. Auto. Ins. Co., 235 Ga.
App. 792, 794, 510 S.E.2d 582, 584 (1998), overruled by,
Hopson v. Kennestone Hosp., Inc., 241 Ga. App. 829, 526
S.E.2d 622 (1999), aff'd, 273 Ga. 145, 538 S.E.2d 742 (2000).
Hopson, 241 Ga. App. at 830, 526 S.E.2d at 624.

Hopson, 273 Ga. at 145, 538 S.E.2d at 745

re

GR

47.

Where such a request is directed to such a nonparty, a
copy of the request shall be served upon all parties of
record, the person whose records are sought, and if
known, that person’s counsel . . . . If no objection is filed
within ten days of the request, the nonparty to whom the
request is directed shall promptly comply therewith.”
Hopson, 241 Ga. App. at 830, 526 S.E.2d at 624.

“Because privileged patient-psychiatrist communications
are not within the scope of a nonparty document produc-
tion request, there is no reason for a patient to assert the
privilege in opposition to the request. Contrary to the Price
holding, a patient who does not raise such an unnecessary
objection is not waiving her psychiatrist-patient privilege.
Rather, she is simply forgoing whatever objections she
might have had to the nonparty’s production of nonprivi-
leged matter that is properly within the scope of the
O.C.GA. § 9-11-34(c) discovery request.” Id. at 830, 526
S.E.2d at 624.

Id. 241 Ga. App. at 831, 527 S.E.2d at 744.

0O.C.GA. §9-11-34(d) (Supp. 2000).

Hopson, 273 Ga. at 147, 538 S.E.2d at 744.

Id. at 148, 538 S.E.2d at 744.

Id. at 148, 538 S.E.2d at 745.

Id. at 149, 538 S.E.2d at 745.

. Wilson v. Bonner, 166 Ga. App. 9, 16, 303 S.E.2d 134, 142

(1983).

. Dyninv. Hall, 207 Ga. App. 337, 338, 428 S.E.2d 89, 90

(1993).

Hopson, 241 Ga. App. at 830, 526 S.E.2d at 624. The plain-
tiff possibly could also waive the privilege by listing his
psychiatrist as a witness to be called at trial in the pretrial
order or in discovery responses, although no Georgia deci-
sions have addressed this issue.

Plunkett, 217 Ga. App. at 21, 456 S.E.2d at 597.

Annandale at Suwanee, Inc. v. Weatherly, 194 Ga. App.
803, 804, 392 S.E.2d 27, 28 (1990). But see supran. 11 and
accompanying text.

Aetna Cas. & Sur. Co. v. Ridgeview Inst., Inc., 194 Ga. App.
805, 806, 392 S.E.2d 286, 288 (1990).

“When the mental or physical condition . . . of a party, or
person in the custody or under the legal control of a party,
is in controversy, the court in which the action is pending
may order the party to submit to a physical or mental exam-
ination by a physician or to produce for examination the
person in his custody or legal control.” O.C.GA. § 9-11-
35(a) (1993).

Roberts v. Forte Hotels, Inc., 227 Ga. App. 471, 475, 489
S.E.2d 540, 544 (1997).

0O.C.GA. §9-11-34(c) (Supp. 2000).

Id., §9-11-34(c)(2) (Supp. 2000).

. Jones, 209 Ga. App. at 890, 434 S.E.2d at 824.

Hopson, 241 Ga. App. at 830, 526 S.E.2d at 624.
Sletto v. Hosp. Auth., 239 Ga. App. 203, 205, 521 S.E.2d 199,
201 (1999).

O.C.GA. § 9-11-34(c)(2) (Supp. 2000) states in pertinent 54. Id.at 205,521 SE.2d at 201.
part that “This Code section shall also be applicable with 55. Hopson, 241 Ga App. at 830, 526 S.E.2d at 624.
respect to discovery against a nonparty who is a practitio- 56. Id.at 830, 526 SE.2d at 624.
ner of the healing arts or a hospital or health care facility... 57. Sletto, 239 Ga App. at 205, 521 S.E.2d at 201.
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CLE/Ethics/Professionalism/Trial Practice
Note: To verify a course that you do not
see listed, please call the CLE Department
at (404) 527-8710. Also, ICLE seminars
only list total CLE hours. For a breakdown,
call them at (800) 422-0893

April
2001

18
LORMAN BUSINESS CENTER, INC.
Covenants not to Complete
Atlanta, GA
3.8/0.0/0.0/0.0

PRACTISING LAW INSTITUTE
Use of Trusts in Estate Planning
New York, NY
6.0/1.0/0.0/0.0

NATIONAL BUSINESS INSTITUTE
Construction Payment Remedies in Georgia
Atlanta, GA
6.0/0.5/0.0/0.0

CHATTANOOGA BAR ASSOCIATION
Annual Spring Employment Benefit Update
Chattanooga, TN
4.0/0.0/0.0/0.0

19
ICLE
Practical Discovery
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Federal Practice and Procedure
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Nuts and Bolts of the ADA
Atlanta, GA
6.0/0.0/0.0/0.0

20

ICLE
Foreclosures
Atlanta, GA
6.0/0.0/0.0

23
ALI-ABA
The Web Wise Lawyer: Putting the
Internet to Work for You
Philadelphia, PA
6.0/1.0/0.0/0.0

25
PROFESSIONAL EDUCATION SYSTEMS, INC.
Georgia Groundwork: Zoning
and Land Use Planning
Atlanta, GA
6.3/0.5/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Introduction to Workers' Compensation
Macon, GA
6.0/0.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Handling Problem Loans-Workouts,
Foreclosures and Bankruptcy in Georgia
Atlanta, GA
6.7/0.0/0.0/0.0

arthur antnony
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26
ICLE
Medicine for Lawyers
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Introduction to Collaborative Law
Atlanta, GA
6.0/0.0/0.0/0.0

AMERICAN HEALTH LAWYERS ASSOCIATION
ADR Mediation Training Program-
Mediation Essential
Washington, DC
13.8/1.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Civil Rights Litigation
Jacksonville, FL
6.0/0.0/0.0/0.0

27
ICLE
YLD Successful Trial Practice
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Bar Media Conference
Atlanta, GA
6.0/0.0/0.0/0.0

Ma
zod{

1
NORTH ATLANTA TAX COUNCIL
CLE Seminar
Atlanta, GA
1.0/0.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Federal Civil Litigation
Atlanta, GA
6.0/0.8/5.2/0.0

2
LORMAN BUSINESS CENTER, INC.
Jury Selection in Georgia
Atlanta, GA
6.0/0.0/0.0/6.0

3
CHATTANOOGA BAR ASSOCIATION
Are MDPs In Your Professional Future
Chattanooga, TN
4.0/0.0/0.0/0.0

8
NATIONAL BUSINESS INSTITUTE
The Probate Process From Start to Finish
Atlanta, GA
6.7/0.5/0.0/0.0
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LORMAN BUSINESS CENTER, INC.
Integrating Retirement Plans
Into the Estate Planning
Atlanta, GA
8.0/0.0/0.0/0.0

9
NATIONAL BUSINESS INSTITUTE
Selecting and Terminating
Employees in Georgia
Atlanta, GA
6.0/0.0/0.0/6.0

LORMAN BUSINESS CENTER, INC.
Advanced Collection Law in Georgia
Atlanta, GA
6.0/0.0/0.0/0.0

10
GEORGETOWN UNIVERSITY SCHOOL OF LAW
Employment Law and Litigation Institute
Washington, DC
15.0/1.0/0.0/0.0

11
LORMAN BUSINESS CENTER, INC.
Internet Research in Georgia
Atlanta, GA
6.0/0.0/0.0/0.0

16
NATIONAL INSTITUTE OF TRIAL ADVOCACY
Gulf Coast Deposition
New Orleans, LA
17.8/3.3/0.0/17.8

17
PROFESSIONAL EDUCATION SYSTEMS, INC.
The Ultimate Conference on
Tax Planning with Retirement Assets
Las Vegas, NV
13.3/0.0/0.0/0.0

21
GEORGETOWN UNIVERSITY SCHOOL OF LAW
Section 1983: Civil Rights Litigation
San Francisco, CA
9.5/0.0/0.0/0.0

22
NATIONAL BUSINESS INSTITUTE
Georgia State and Use Tax Update
Atlanta, GA
6.7/0.0/0.0/0.0

LORMAN BUSINESS CENTER, INC.
Buying and Selling a Business in Georgia
Atlanta, GA
6.7/0.0/0.0/0.0

24
GEORGETOWN UNIVERISTY SCHOOL OF LAW
Primer on Representing & Managing
Tax Exempt Organization
Atlanta, GA
6.0/1.0/0.0/0.0

30
CHATTANOOGA BAR ASSOCIATION
Clean Air Act
Chattanooga, TN
4.0/0.0/0.0/0.0

corverage available,

right choice for youw,

THERE’S ONLY ONE NAME You NEED
To Know...

Amencan Nagonal Lawyers Insurance Reciprocal
(Risk Retention Group) (ANLIR) believes that nobody
krwaws whit o ket needs better than a Beyer,

S0 we li=ten o the amormeys on our
Board of Directors and those on our
varnous committees and our cam
employees who have laow degrees

i develop the best and nwst fexible

\,\‘R

1

Rated A (Excellent) by The AL
Best Company, ANLIR has proven its financial strength and ongoing ability to provide Geongia kearvers with
legal malpractice coveragre designed to meet their ever changing coverage and servioe needs,

Bur ANLIR delrvers much more than flesible coverage aptions and exceptional industry saongs. ANLIR
offers a level of daims support not found with other insurers, Owr claims handlers are all heensed attomeys
with an average of fifteen years of kaw and insurance expenence. As licensed attorneys, ANLIRY dlaims
handlers are often able to dispose of fivolous claims adthout hirng outside
counzel and offer an immediane level of understanding and support for
insureds facing lowsuis, Call vs woday oo find our why ANLIR is the

Contact Barbara Evans, Hsq.

(7700 645-3070
(B85 BE9-4n064

hieps/ Sararaanlic.com

AMERICAN™
MNATIORAL
LAWYERS
INSLIRAMCE
RECIPROCAL

Rish Raveurion CGraup

e

5 Mg o Thae Pimigronnl Croup®™
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Classifieds

Books/Office Furniture &
Equipment

THE LAWBOOK EXCHANGE,
LTD. buys, sdlsand gppraisesdl mgor
lawbook sets. Alsoantiquarian, scholarly.
Reprintsof legd dasscs. Catdogues
issuedinprintand online. MagterCard,
Visa, AmEX, (800) 422-6686; fax: (908)
686-3098; www.lawbookexchange.com.

Office Space

ONE BUCKHEAD PLAZA.
3060 Peachtree Road, N. W., SLite 1775,
Atlanta, GA 30305. 1law officeavailble.
Cdl BruceRichardson at (404) 231-4060

EMPLOYMENT: ATTORNEYS

ATTORNEY POSITION.
Licensad Georgiadtorney with 1-5years
experiencewanted for amdl Albany,
Georgialaw firm. Thisisagenerd
precticefirmwith emphasison hedthcare
andlitigation. Send resumeto Fred Lee,

New Georgia Lawyers
Interested in Elder Law?

Elder law is one of the fastest growing specialtiesin our profes-
sion. If you are looking for away to make a difference, while
gaining valuablelegal experience at the sametime, consider joining
the Younger Lawyers Division Elder Law Committee. Whether or
not you have any experience in elder law, your participation can
truly make a difference. The Committee, one of the most active
and longest standinginthe YLD, isinvolved in multiple service
projects and provides an excellent forum for learning about el der

law in Georgia.

Langley & Leg, LLC, Pogt Office Box
1826,Albany, GA 31702-1826.
INSURANCE EXPERT
WITNESS. Fee-only expert witness.
Twenty-two yearsin risk management
insurance consulting. Pre-filing evalua-
tion, deposition andtrial. Policy cover-
ages, Captives, Excess, deductibles,
self-insurance, agency operations,
direct writers, property loss prepara-
tion. Mergers & Acquisitions. Member
S.R. M. C. Contect: DouglasF. Miller,
Employers Risk & Insurance Man-
agement. Phone (205) 995-0002
Birmingham or Watts (800) 462-5602.
ATLANTA LAW FIRM
SEEKS ASSOCIATE FOR OPEN-
ING IN ITSOFFICE IN PACEY
VININGS AREA. One to three
years experience in the handling of
GeorgiaWorkers Comp Claims
required. Send resume, references
and salary requirementsto Managing

We welcomeinterest from members of big firms, medium firms,

small firms, solo practitioners, aswell as publicinterest and other
non-profit attorneys. If you are interested, please call committee
co-chair Dan Munster at 770-671-8500.
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Attorney, P. O. Box 23583, Chatta-
nooga, TN 37422. No resumes will
be considered without salary require-
ments. All inquires kept confidential.

services

“MUST SUE OR DEFEND IN
CHICAGO?” Emory 76 litigator is
availableto act aslocal counsel in
state, district, and bankruptcy court.
Contact John Graettinger, 53 West
Jackson Boulevard, Suite 915, Chi-
cago, L 60604. (312) 408-0320.

GEORGIA BRIEF WRITER &
RESEARCHER. All Georgia Courts:
Appellate briefs, Noticesof Appedl,
Enumeration of Errors, Motions: Tria
briefs, Motion briefs, etc. Reasonable
rates. Over 30 years experience. Curtis
R. Richardson, Attorney at Law.
Admittedin 1964. (404) 377-7760.
Reference upon request.

Advertising Index

ANLIR 33,79
Arthur Anthony 78
Daniels-Head Insurance 59
Dan Turner Builders 38
Ford & Harrison 41
Gilshar 81
Health Care Auditors 70
Insurance Specialists 13, 32
Lexis-Nexis 80
Mainstreet 10
Martindale Hubbell  Inside Back Cover
Merchant & Gould 4
Mitchell Kaye Valuation 38
Nat'l Assoc. of Cert. Valu. 6
National Legal Research 43
North Georgia Mediation 69
Professional Asset Locs. 38
South Georgia Mediation 74

West Group Inside Front, 12, Back Cover
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