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TOO MUCH TALKING,
H LISTENING

NOT ENOUG

By William E. Cannon Jr.

The car radio is the object of
much disagreement in the
Cannon family. | am a talk
radio junkie and no one else in my
family shares this affliction. When-
ever | drive Dawn’s car | always
reset the radio to a talk radio station.
This results in a frown followed by
“I don’t see how you can listen to
that stuff!” Being trained in the
nuances of human language, |
quickly realize that she does not

wish to be entertained by Rush, Neal think differently. Rarely am | treated
to a caller who disagrees. Even more

or J. Gordon, and | surrender contral
of the radio dial.

For some inexplicable reason |
enjoy listening to people with whom
| often disagree. Even though my
blood pressure climbs and | some-
times talk back to the radio, | seem

to be unable to kick the habit. Just as government and our citizens. It

school children run to a playground
fight, | cannot resist the sound of
intellectual combat.

Talk radio has its roots in the
beginning of our American republic.
Taverns throughout the colonies
were places of lively discussion.
Sports bars didn't exist so the topic
often discussed was politics. |
imagine that the debate was intense
in Boston when the tea tax was

imposed. Wouldn't you have enjoyed pressed to defend ideas and callers
the heated exchanges in Philadelphjawill disagree with each other.

taverns in early 1776 over the

<IXEII» PRESIDENT

subject of rebellion? Out of this
wonderful intellectual energy came
our Constitution and our country’s
reverence for free speech.

Free speech is wonderful but it

requires that you listen to those who
disagree and that is the element
missing from the airwaves today.
Instead of Rush hearing “dittos” |
want him to hear people who dis-
agree with his position on issues. |
want to hear someone on the radio—
| don't care if it's a caller or host—
say, “I will concede you are right on
that point but what about...?”
Perhaps talk radio has something
to learn from lawyers. We encourage

has little value unless there is also andebate. In fact, our legal system is

abundance of listening. The First
Amendment protects not only our
right to express our own ideas. It
also protects our right to listen to

other person’s ideas—especially

those who disagree with the majority
point of view.

Increasingly on talk radio | hear
too much talking and not enough
listening. A radio host introduces the
topic of the day and invites listenerg
to call with their comments. The
remainder of the show consists of
callers echoing the very same
thoughts expressed by the host and
ridiculing anyone who would dare

rare is the host who admits that
someone with a different viewpoint

built on the assumption that the best
way to determine the truth is to have
vigorous advocates on both sides of
an issue. But lawyers also encourage
listening. In arguing before the bench
or a jury we listen to the argument of
the other side, craft our response and
often concede those issues where the
other side is clearly correct.

The same approach is taken with
transactional matters. Lawyers will
exchange drafts of documents after
carefully reading the other side’s
proposal. At the same time, the
prudent transactional lawyer will
advise the client when the other
party has raised a valid point.

| see the same level of advocacy
during debate at meetings of the
State Bar Board of Governors.

may be correct on some issue. What Positions are vigorously argued and

a wasted opportunity.
Talk radio and spirited public
debate can invigorate our system of

offers a wonderful opportunity for
people in Los Angeles to know what
folks in Valdosta think. Information
that is briefly mentioned on the six
o’clock news can be discussed in
depth. However, little is accom-
plished if no one is listening to all of
the information offered.

| yearn for the day when talk
radio will be alive with differing
ideas—when the host will be hard

Defending your intellectual choices
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the Board is often closely divided.
However, members compliment each
other on their presentations and are
often willing to admit when some
portion of the opposing view is
correct. This type of debate is
healthy and productive and the
consensus that usually follows leads
to wise decisions.

Lawyers have a wonderful
tradition of lively debate and careful
listening. Good lawyers listen to
their opponent before responding.
Good judges listen carefully before
making a decision. Good citizens
should do likewise&
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WHAT IS THE STATE BAR
DOING FOR YOU?

By Cliff Brashier

he State Bar’s role in assistin
the Supreme Court of Georgi
in the regulation of the legal

profession is well known. But the
Bar’s many other services are not.

D

and much more. Simply go to
www.gabar.org to see how this can
help your practice.

Presentations to local, circuit,
and voluntary bar organizations are
another important communications
resource. Some of the most populal
programs are as follows:

+ Officer Presentations:Bill
Cannon, the State Bar President;
Rudolph Patterson, the President-

elect; Ross Adams, YLD President;

and other Bar officers are available
N

This is understandable because thereMﬂSt Statﬂ Bar

are so many programs that it would
be very difficult for any busy lawyer
to keep up with them all. Our goal,

however, is to enhance awareness to

the maximum extent possible

through more and different means of

communication.

Most State Bar programs support

the regulatory purpose by helping
lawyers to practice law better and
prevent problems in their client
relationships. When the results are

programs support the
regulatory purpose hy
helping lawyers to
practice law better
and prevent problems
In their client

successful, clients, lawyers, the legal I‘B|atIIIIIS|Ii|lS

profession, and the judicial system
all benefit.

The Georgia Bar Journal
remains our traditional source for
providing information to Georgia
lawyers. It has been expanded and
improved during the past two years
to make it both more comprehensiv
and reader friendly.

The latest communication
vehicle is the State Bar’s Web site.
All lawyers with Internet access can
now take advantage of free legal
research, law practice management
forms, the directory and handbook,
links to other legal organizations,

D

to share information about current
issues and opportunities for our
profession.

+ Foundations of Freedom:This
newest program is designed to
educate and restore the public’s
confidence in the legal process.
The program will establish a gras
roots speaker bureau to contact
business, community, civic and
school groups offering programs
on all aspects of the legal system
including the role lawyers play in
protecting our freedom and
ensuring equal justice for all, the

G E OR G I A B A R J OURNA AL

importance of an independent
judiciary, and other topics of
current interest to the public.
Professional Enhancement
Program: This full-day seminar is
designed to help attorneys im-
prove client relations and avoid
disciplinary complaints. It is
approved for 6 hours of CLE
credit including 3 professionalism
hours and 3 ethics hours. Shorter
ethics presentations are also
available.

Standards of the Profession
Mentor Program: The State Bar
is conducting a statewide pilot
mentor program. If successful, this
could result in a significant
development in the post law
school education of new attorneys.
Judicial District Professionlism
Program: The Board of Governors
recently adopted this new program
which will utilize peer pressure on
an informal basis to discourage
unprofessional and uncivil conduct.
Bar Center Update: Many local
bars have hosted this presentation
which includes detailed informa-
tion on the work of the Bar Center
Committee on the new home of
our profession. The intent is to
make it a useful meeting place for
all lawyers. Actual occupancy is
expected in the year 2001.

Law Practice Management
Program: We recognize that law
firms, especially small law firms
and sole practitioners, frequently
do not have the resources or the
time to manage the business side
of their law practice without help.
So, to assist all lawyers, the Law
Practice Management program
provides in-office consultations, a
resource library, and many other
important services.

Web Site Demonstration:This
popular presentation helps lawyers
see the information available on

CONTINUED ON PAGE 8



Gontinued from page 7

our Web site and understand how
easy it is for them to use.

+ Lawyers Foundation of Georgia
Inc.: The mission of this Founda-
tion is to serve the public and the
legal profession by promoting the
fair administration of justice and
encouraging the highest standards
of integrity, competence, civility
and well-being of all members of
the profession. It has recently
reorganized.

¢ Others: The Georgia Diversity
Program, Young Lawyers Division
committee activities, Fee Arbitra-
tion Program, Lawyer Assistance
Program, High School Mock Trial,
Consumer Assistance Program,
Unauthorized Practice of Law
Program, Clients’ Security Fund,
BASICS Program, Pro Bono
Project, Professionalism, and
many more topics are also avail-
able for discussion.

If you would like to see your
local, circuit, or voluntary bar
association sponsor any of these
programs, just contact your bar’s
president or program chairperson. If
their meeting schedule permits, they
can call me to arrange the details. Or
if you just want to ask a question
about the foregoing or any other
State Bar services, | welcome your
call.

Your comments regarding my
column are welcome. If you have
suggestions or information to share,
please call me. Also, the State Bar of
Georgia serves you and the public.
Your ideas about how we can
enhance that service are always
appreciated. My telephone numbers
are (800) 334-6865 (toll free), (404)
527-8755 (direct dial), (404) 527-
8717 (fax), and (770) 988-8080
(home) E

In November, Give Me Fivel

CONSTITUTIONAL AMEND-
MENT #5, on the ballot for voter

major studies: the Georgia Chamber
of Commerce’s Commission on

approval in November, is designed to Legislative Service and the State Bar

take the politics out of
setting salaries for our
state public officials.
Approval of Amendment
#5 would establish a
commission composed of
citizens from each congres-
sional district. Every two
years the Commission
would establish recom-
mended salaries for
judges, district attorneys,
Governor, Lt. Governor,
the General Assembly and
other constitutional offic-
ers. The General Assem-
bly could adopt or modify
the Commission’s recom-
mendations or if the legislature failed

of Georgia’s Commission on Judicial
Compensation. Both blue-ribbon
commissions recommended the
creation of a state official compen-
sation procedure similar to that in
Amendment #5 and both organi-
zations, along with many

others, support its
approval in November.
A large number of other
states use a similar
procedure to establish
their officials’ salaries.
Take the politics out
of setting our state
officials salaries’ and
support a fair, business-
like system of compensa-
tion that will help attract

to act, the Commission’s recommen- and retain competent, highly-qualified

dations would go into effect.
The concept embodied in
Amendment #5 is the result of two

public officials. Vote YES on
Amendment #5E

20 Years of Service

e
a

State Bar President Bill Cannon and Immediate Past President Linda Klein
recognize two Bar employees for their outstanding work. Gayle Baker
(left), Director of Membership, and Rita Payne (right), Director of Fee Arbi-
tration, were presented with certificates in honor of 20 years of loyal

service.
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HOPING TO CONTINUE
WENDELL HELTON'S LEGACY

MS. PARKER'S WONDERFUL

and moving tribute to her father, Mr.
Wendell Helton, published in the
August 1998Georgia Bar Journal
was a pleasant and enlightening
surprise to meAlthough | knew
nothing about Mr. Helton, who kept an
office in the building where | work, he
touched my life in a powerful way a
few days after he died.

One afternoon, shortly after |
took the Georgia Bar, | received a
telephone call from a woman whose
mother was a former client of Mr.
Helton’s. The woman had just
learned of Mr. Helton’s death. She
called our office with the hope of
tracking down her mother’s divorce
decree, the proof of which would
enable her mother to receive social
security benefits. Mr. Helton filed
the divorce in the early 1950s.

Out of respect for Mr. Helton
and bursting with renewed enthusi-
asm following post-traumatic bar
syndrome, | volunteered to go to the
courthouse and retrieve her mother’s
file. | found it recorded among the
dusty tomes and requested it from
the archives.

En route to the courthouse |
stopped by my apartment to check
my mail to learn whether | passed
the bar. | passed. | floated the rest of
the way downtown, telling my
apartment manager, the courthouse
guards and complete strangers my
news. When | picked up the ancient
file, | flipped through its legal-size,
old-fashioned crinkley parchment
covered with legalese, when a sad
thought struck me.

What struck me was that | was
carrying on my family tradition of
lawyering alone. | am a third genera-
tion lawyer, but neither my father nor

grandfather were there to acknowl-
edge my rite of passage, nor would
they ever know of my struggles to
earn my law degree.

| looked down at the parchment
at Mr. Wendell Helton’s distinctive
signature and | wondered what kind
of attorney he had been. Then |
looked around to see if anyone ws
watching me, | looked up at the
ceiling, nodded a private salute
toward heaven, and said, “Mr.
Helton, this is for you. | cannot help
but think there is something signifi-

continue.” With that, | finished
copying the file, paid for it with my
own money and sent it to the client.

Several months passed and then
the article on Mr. Helton was pub-
lished in theGeorgia Bar Journall
was flabbergasted to read the details
of Mr. Helton’s “long and honorable
service” to the practice of law.

| was overjoyed to know that Mr.
Helton had been the kind of man and
lawyer he was. | felt honored to have
helped one of his clients. | felt honored
to have been able to take such a small

cant in the first act of my legal career part in his memorable life of service

commencing in service to one of
your clients just a few days after

and giving. Thus, | am renewed and
more determined than ever that the

your career ends on this Earth. Thus, cycle of that kind of lawyering will

| am going to pick up where you left
off. I don’t know anything about
you. | don’t know what kind of

continue. Thank you, Ms. Parker, for
such a moving tribute to your father.
And thank you, Mr. Helton, for more

attorney you were. But in some way, than you will ever know.

| feel indebted to you for allowing
me to help the cycle of service to
those who cannot help themselves

A. Claire Farley
Atlanta
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C O V E R S T OR Y

A Little O1f the Top:
Accounting kirms tdge
Into the Legal Markel

By Gregory S. Smith

major law firm in Atlanta would change its

What would you say if | predicted that every Ba[}kgrﬂun[l

name in the next 10 years? Would you smile This is a difficult article to write. Lawyers and
politely and tell me | was crazy? accountants have long enjoyed a cordial relationship,
Would you still be smiling if | told you the new often referring clients to one another. Moreover, our

names might be Arthur Andersen, Ernst & Young, Price association is one of all lawyers, some of whom work for

Waterhouse Coopers, Deloitte & Touche, and KPMG Peaccounting firms. Still, this issue is too timely to ignore.

Marwick? And it shows why bar associations, far from being

This is no laughing matter. Lawyers must awaken irrelevant, are in fact more relevant today than ever.

now to the growing challenge we face from accounting First, some background. There are fundamental

firms. A tidal wave of change is on our horizon, and if differences between accounting and law that led to their

we do not prepare, we may soon lose our indepen-  separation. Accountants have a duty to objectively

dence in the same way that doctors have lost theirs toanalyze and publicly disclose information. They are, quite

managed care. literally, the referees and score keepers for American
business. Attorneys, meanwhile, have a different—and
some might say irreconcilable—duty, to act as advocates,
and to protect client communications under several
recognized privileges.

G E ORGI A B A R J OURNAL
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Accounting Firms Now Openly Practice

Law Worldwide

The accounting
profession once prided
itself on an almost
monastic isolation from
ordinary business pres-
sures. That began to
change about 10 years
ago, however, as accoun-
tants saw their bread-and-
butter business of income
tax preparation flatten in
the wake of IRS simplifi-
cation. Major accounting
firms moved into consult-
ing work, and by the early
1990s, into the actual
practice of law in Europe,
courtesy of a more
relaxed regulatory atmo-
sphere there. By January
of 1998, Arthur Andersen
& Co. had a subsidiary
openly practicing law in
England, France, Spain,
and Australia. The global
coordinator for Coopers
& Lybrand announced
that he expects his

RANKING THE BIG SIX
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United States, due mainly to our ethical rules prohibiting

lawyers from sharing fees with non-lawyers—a bar rule

operation to be among the
largest law firms in the
world by the year 2000.
KPMG acquired the
largest law firm in France,
and it now openly prac-
tices law in nine other
European countries, plus
Australia. Price
Waterhouse has over 300
business lawyers—not tax
lawyers, business law-
yers—in 33 European
countries. Deloitte &
Touche is practicing law
in France, Austria,
Belgium, the Netherlands

and Spain. By April, th&ulton County Daily Report

Ul Sees Revenue Pares G o
KPM&Emst &Youg $8hllin K392 30161
Atur Adasen #5hllin 160 .S %]
Pie Waahouse #1bllian pre 2301
Coopers

B &Youg Behllim 198 (5202
D &Toude ®o%llim is59) 158/
KPMGPeat Mawik  £3bllim 13D 1379
Cogpers &Lyad 161l 11 136
Pie Waahouse RO0bllian B3 145
Walice Revenue Pares G
KPMGEMSt &Youg $536G1lian 118D 115169
Pie Waahouse f18hllian & 100086
Coopers

Atu Adasen B5hIlid Al a7
Brg &Yaug wahllim 5310 55D
KPMGPeat Mawik  #.5hllin 630 6955°)
Dede  &Tode w5bllio 478 Virgsy)
Coopers &Lybad  ®Sdllim 5 35000
Pie Waahouse KOobllin 33 48%

Souce Boamas Aoy

RyniABA Jourd,  Feuay 18

that exists in every
jurisdiction in the U.S.
except the District of
Columbia. Historically in
the U.S., in-house lawyers
can represent the com-
pany for which they work,
but they cannot represent
other clients and then
share such fees with their
corporate employer. Let
me talk a bit about this
rule.

The rule on its face
sounds selfish—as if we
simply don’t want to share
our profit. But that is not
at all what this rule is
about. The rule instead is
a codification of the need
for independent judgment
by lawyers. In the past
decade, we have seen
first-hand the loss of
independence faced by
doctors who began
sharing their fees with
other entities. The public
has been the loser.

So why won't this
rule—or our unauthorized
practice of law (UPL)
laws—stop accounting
firms? Because it has
merely slowed them
elsewhere. Fee-sharing
prohibitions exist in
Canada and England too,
but those walls are being
scaled. In a June 23 article
in The Lawyera Deloitte
insider, discussing his
firm’s recent hiring of the
ex-managing partner of
Toronto’s Torkin Manes,
noted how “UK [Deloitte]

partners are under pressure from European partners to

reported that Andersen’s 1,500 lawyers worldwide makesreate a UK legal capacity.” E&Y now has a law firm in

it the second-largest law firm in the world.

So far, this movement has not spread openly into the
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last elections to sweep away all remaining barriers to from happening is the current situation in the U.S.
multidisciplinary practice. While it has since softened its  and the U.K. The breakthrough will come when some
position, merely urging the Law Society to withdraw its big firm decides strategically that they want it to hap-
rules against fee-sharing, the Government has indicated pen. ... It'll be worked out when they decide they
that a stronger stance may be taken soon if movement  don’t have the wherewithal internationally to con-

does not occur. tinue to generate the fees they have been generating.
In April, Arthur Andersen announced that it would

take on board its first large existing London law firm, If they come, get ready. As noted in the February

Wilde Saptelnvestors Chronicléalked of a future in ABA Journa] “the huge accounting firms are well-armed,

which “solicitors” might be with billions of dollars in

eliminated by merging their T [cVenues that make even the
roles with accountants— E H largest law firms appear as
leaving only litigation and By Apr“s “IE ’””m' E”"nty ”a”y SngkS in the marlfeaplace.”
“complex legal drafting” in the L We are not weak so much as
exclusive realm of “barristers” ”Ep"rt repurten thal Andersan s divided. ABA Litigation

(for now). While Andersen LEI“I Iawyalls wurldwida makes Chair Larry Fox warns, “If

later chose to pull out ofits ~ _ i _ the profession doesn't get its
deal with Wilde Sapte after “ the secnnd-lal‘gest Iaw r“‘m ] act together, we're just going
some of the law firm’'s key to get bulldozed.”
partners left, Price Waterhouse [JI@ WOPI. Already, accounting firms
has said it may step into are offering services such as
Andersen’s place. Meanwhile, Nick Prentice, “tax and financial planning, litigation support, ADR, and interna-
legal European managing partner” for Andersen, says hdional tax practice. Last year, Washington, D.C.’s Miller
has identified 10 other “credible” large law firm candi- & Chevalier formed the first U.S. “strategic alliance”
dates. Listen ténvestors Chronicls analysis: “What is with an accounting firm. And Congress recently passed a
remarkable is that [this] point has been reached so bill extending a client privilege to accountants and other
quickly.” non-lawyers practicing before the IRS.

On March 24Financial Timesoted the major i _ i
accounting firms’ desire for a worldwide legal network  |¥fjll the Prafessions Remain Separate
and then summarized: “Already well-established in . th " s 9
Europe, only the U.S., of the large legal services markets!,n EU.a.!

remains closed to them for the time being.” Ultimately, the deterrent value of our fee-sharing
i i rules and UPL laws will turn on their interpretation. What
11.S. Market is Next on the Horizon many lawyers would say is the practice of law, account-

ing firms call “consulting.” Saying they offer mere
Accounting firms now appear to view future opportu- “consulting” services, and not legal advice, they opine
nities to practice law in the U.S. not merely as a chal-  that it is not the practice of law at all—and that all such

lenge, but as a given. Don't just take my word for it; work can be done by anyone, with all fees shared.
listen to Ernst & Young'’s global chief executive Mike This debate likely will be resolved first in Texas,
Henning, speaking in the June lhternational Account-  where a complaint alleging that Andersen and Deloitte
ing Bulletin illegally practice law is being investigated by the State

Bar’s UPL committee. While the complaint remains
It is inevitable that, in the next 10 years, the major under seal, one of its four parts addresses actions in U.S.
law firms will have some alliance with the Big Five Tax Court, where Andersen has openly admitted drafting
[accounting] firms. ... We have developed an infra- documents and filing about 60 petitions for its clients
structure in 125 countries. ... In continental Europe, since 1992, as part of a “tax controversy practice.” Don't
which is the big driver, the legal and tax professions expect an easy win for lawyerEheDallas Business
are indistinct. So we are, by necessity, one of the larg-  Journalnotes that the UPL Committee’s $60,000 budget
est law firms in Spain, Germany, Switzerland, France faces the Dallas office of Weil, Gotshal & Manges, repre-
and ltaly. In South America, ... | think you'll see top  senting Andersen. Jenkins & Gilchrist initially considered
law firms there aligning very quickly with the Big representing the UPL committee, but later declined because
Five. The stumbling block preventing a ‘Big Bang'’ it too represents several large accounfirms.
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Another seeming deterrent might be expected from sional judgment? And what about pro bono? Or our
the Securities Exchange Commission, where, according lifestyle—will we, like many accounting consultants, be
to a March 29 article in thé/ashington Postertain forced to let others use our office whenever we go out of
officials already have warned that the independence of town, all in the name of corporate “efficiency”?
the auditing function is being threatened by the growing This is not merely an issue of concern to large law
business ties between accountants and the companies firms, any more than HMOs affected only large medical
they audit. Still, the SEC has simply watched as the practices. Mid-sized accounting/consulting firms will
percentage of revenue derived by top accounting firms jump on this bandwagon, and many of our clients have
from consulting has risen sharply, from 21 percentin  accountants who could easily push such “integrated”
1990 to 37 percent in 1996—even without any real pushservice. In England, Andersen’s entry into the legal
into the U.S. legal market. One wonders how accountingmarket prompteéinancial Timego speculate that it is
firms can retain their independence as auditors at the the tier below the largest law firms which faces “the
same time they’re racing to sell fancy new consulting largest threat to the established order,” as other account-
services to their auditing clients. While accountants claining firms jockey for position. In a receiftiinois Legal
they have rendered disinterested audit opinions despite Timesroundtable discussion, Deloitte law firm consultant
such new competitive pressures, ultimately it is not only J. Mark Santiago predicted local offices of national U.S.
the fact of neutrality—but also thperceptior—which law firms aligned with accounting firms—which he said
ought to matter to regulators, as well as the investing  would kill the mid-size general practice law firm.
public. Nevertheless, while SEC disciplinary actions

against accountants have increased sharply—to about 1{§hiat the nrgamzed Baris nnmg for You

at the end of last year—no generalized action or rules

appear to be on the horizon. The ABA is finally facing this issue, which made the

L _ i cover of the FebruamxBA Journal(see sidebar article,
Multidiseiplinary Practice Will page 15). The main seminar at the ABA's Annual Meet-
Aﬂﬂcl “s A“ ing in Toronto was devoted to this challenge.

The Atlanta Bar will also be involved. | hope to bring
For those who saw doctors sell out their practices— some of these participants from the ABA's seminar to
and their independence—the accounting firms’ acquisi- Atlanta this fall, as a part of our free “Presidential Show-
tion of European law firms sounds rather familiar: law  case” CLE program on the state of our profession. State
partners typically are offered a sizeable bonus for the fir@ar President Bill Cannon and | are working to form a
few years. Will we too soon sell out our independence ofjoint task force designed to establish the organized bar’s
the front end and, like managed-care doctors, essentiallyesponse to this challenge. If you are interested in serving

then become employees for the rest of our lives? on this task force, please let either of us know.
Will the same ills that beset the medical field soon Perhaps | overstate all this. Perhaps our great and
reach our profession? Will a few accounting firms proud profession will remain truly independent. Or

negotiate legal fees with companies worldwide—largely perhaps our law firms will merely form “affiliations” with
without our input, much like HMOs—and then give us a accounting firms, and will retain their firm names—at
budget to meet? Will we see firm consolidations, fol- least nominally, and at least for now.

lowed by “downsizing™? Will all our strategy decisions But in 1934, Atlanta Bar President Frank Carter an-

be second-guessed or compromised—not only by the  nounced a campaign, later successful, to stop the growing
client, but also by a multinational intermediary run by  practice of local banks writing wills and trusts for their
non-lawyers? Will every billing matter need to fit into the customers: “We have sat idly by and witnessed large fields
right “code”? Will clients be forced to get special refer- of legal endeavor usurped ... the interests of the public have

rals—as in medicine—before consulting with legal been injured thereby.” The challenge we face from non-
“specialists”? Will we have the freedom to spend the timéawyers is no different today, and the economic forces will
we need with our client-friends, now that we must be far greater. Whether or not we can prevent these changes

explain this beyond our circle of lawyer-partners? Will ~ from occurring, we must act now, so we at least can shape
our local clients even matter much to a multinational the accommodation of those changes.

corporation? Will clients routinely be forced to refer first

with par’alegals and o’t)her_ aS_SI_StantS_mUCh as IF IS 1n Gregory S. Smith is the President of the Atlanta Bar Association. He is a
doctors’ offices today? Will limits be placed on trials, or staff attorney with the Federal Defender Program. This article is re-

on the depositions we can take, regardless of our prOfeS|brinted with permission from the Atlanta Bar Association newsletter.
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Squeeze Play: Lawyers Caught Betwes
Accountants and Professional Rules

Editor’s Note: The following excerpts were published in lawyers: how to resolve conflicts of interest.

the ABA Journalin February, 1998, as part of a cover In accounting, it is not uncommon for the same firm
story by John Gibeaut on the issue of accounting firms to represent both sides in a corporate merger or acquisi-
entering the legal arena. tion. Clients routinely consent, and a firm can handle each
side’s interests and preserve confidentiality by screening
THE HOTTEST FRICTION BETWEEN THE TWO its employees on each end of the deal from each other.

professions arises from their fundamentally different
duties—accountants’ objectivity and lawyers’ advocacy. More than Six Degrees of Separation
Moreover, while accountants can do work for clients with  For lawyers it's just not that simple, because rules of
competing interests, self- conduct make it nearly impos-
imposed conflict rules more sible to represent clients with
often than not prohibit entire adverse interests and because
law firms from undertaking opponents in legal disputes
such representations, even if th often are on less than friendly
conflict involves only a single terms to start with.
lawyer in the firm. Conflicts thus pose a

That rub—and the ABA potentially insurmountable
Model Rules—Ilikely will be the guandary for accountants who
points where the conflict is want to get into the law
joined. “I think the battle will business, especially firms at
be over whether or not the the Big Six level that already

Model Rules will survive,” says ' EontEnt KEeping compete for an elite yet limited

Washington, D.C., lawyer ] B0UFE, CCOUNtants client base.

James P. Holden, an expert on ; want a shot at Moreover, accountants
practicing taw, o

who become advocates for
clients may destroy the inde-
pendence and obijectivity of
their own functions in the

ethical standards in tax practice
Lurking beneath that

battleground is the other core

guestion of how to define the

practice of law. Beyond repre- & process.

senting clients in court, no one “Itis like saying you can
appears to be sure where law practice stops and other wear the same pair of tennis shoes to a black-tie formal
professions begin. ... that you can wear to the beach,” says Houston lawyer

Ward Bower, a Newtown Square, Pa., lawyer who Steve Salch, past chair of the ABA Tax Section. “It does
chairs an International Bar Association committee on  not work that way. If it were so, accounting firms would
multidisciplinary practices, says it is crucial for the bar tonot have to hire lawyers.”
convince the public, legislators and even the courts that  Thus, too, arises perhaps the bar’s best consumer-
accounting and law are fundamentally different and in  oriented argument: While accountants may be cheaper
many ways irreconcilable. and faster, they cannot offer broad-ranging confidentiality

“Nobody’s going to shed a tear if lawyers are forced or loyalty to their clients and the protections those duties
to compete with these other organizations to deliver legalry to guarantee.
services,” Mr. Bower says. “The argument itself has to be  “In the broadest sense of the terms, loyalty and

based on public interest.” conflicts are going to be the areas where they don’'t have
But even though statutes and rules governing the answers,” Mr. Salch says.
unauthorized law practice and fee-splitting may But to convince the public of that, lawyers first must

change or even disappear, accountants still cannot strap on their helmets and get into the acti&n.
answer one basic question that separates them from
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LEGAL A RTICLES

The Six-Member
Givil Jury:
In Georgia?

By R. Perry Sentell Jr.

I_ cases and second, a reduction from twelve to six in the
members of a civil jury.
eflecting an illustrious common law heri- Although neither resolution successfully cleared the
tage, the Georgia Constitution mandates 1998 legislative session, the proposals are not likely to
that “[a] trial jury shall consist of 12 disappear from public view. In all probability, the jury-
persons . . . ¥Accordingly, the Georgia reduction movement will be on future legislative agenda.
Supreme Court explicates, “[a]bsent a If successful there, of course, the issue will be finally
waiver or stipulation to the contrary, there is a right to a resolved by Georgia voters. The reduction movement thus
12-person jury in cases tried in superior coart.” precipitates debate on yet another challenge to the historic
Resolutions introduced in the 1998 Georgia General civil jury.
Assembly proposed constitutional changesg of which Presumably, the efforts at jury size reduction reflect

the General Assembly “to prescribe a jury of six personssuch concerns as streamlining the civil trial process,

in all courts in all civil casest’Another proffered amend- achieving greater judicial efficiency, and conserving
ment directly declared that “[a] trial jury in all civil cases limited public resources. Those implicit concerns are all
shall consist of six personslh these fashions, the forces praiseworthy. They fail woefully in carrying the case for
of judicial change advanced two primary jury “reforms”: jury size reduction, however, absent one linchpin demon-
first, a sharp delineation between criminal and civil stration: Do six jurors fulfill, as capably as twelve jurors,
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the foundational purposes of the civil jury? Otherwise,

Court tendered a striking concession: “We readily admit

those purposes rank far too precious to be placed at riskthat we do not pretend to discern a clear line between six

upon the conjectural alter of “reform.”

members and five?*

The United States Supreme Court has refused to view The Supreme Court’s decisions churned high turbu-

the issue as one of constitutional dimensiomsits
famous 1970 decision &filliams v. Florida® the Court
upheld the validity of a state statute providing for
six-person juries in noncapital criminal
cases. Despite its earlier indications
to the contrary,the Court
held that “the 12-man
panel is not a necessary
ingredient of trial by
jury;” rather, the
common law’s jury
of twelve “appears
to have been a
historical acci-
dent.!
Three
years later, in
Colegrove v.
Battin,*?
the Court
sustained

lence in the federal trial system. Prior to, and during the
period of those decisions (1970-1978), the Federal Rules
of Civil Procedure assumed a civil jury of twelve
memberg? Not until 1991 did the Federal
Judicial Conference amend Rule 48

to its present form: “The court
shall seat a jury of not
fewer than six and not

more than twelve

the use

of six-
person
juries in federal

civil trials. Denigrating
previous “dicta,* the Court held

that “a jury of six satisfies the

members. ..22 This
change “removed
the presumption
that the jury
always must be
composed of
twelve
members
absent party
stipulation
and
formally
recognized
the validity
of local rules
that make the
standard jury size a number that
is fewer than twelve?*
Rather than settling the issue,

Seventh Amendment’s guarantee of trial however, the 1991 revision precipitated
by jury in civil cases* The Court summarily discounted further study by the Judicial Conference’s Standing
concerns over whether the smaller number could, as Committee on Rules of Practice and Procedure. Report-
adequately as the larger, serve the civil jury’s important edly, that Committee considered evidence that smaller
purposes® Indeed, “four very recent studies have pro-  juries: (1) subject minority-viewpoint jurors to greater
vided convincing empirical evidence ... that ‘there is no pressure, (2) yield to the control of aggressive jurors, (3)
discernible difference between the results reached by thesuffer poorer overall deliberations, and (4) reach out-
two different-sized juries.*® comes different from those of larger jurf@Such evi-
Nevertheless, the Court reached its limit in 1978 dence prompted the Committee to recommend the
when, inBallew v. Georgid’ it invalidated a county Judicial Conference’s reinstatement of the twelve-person
criminal court’s five-member jurdf.In Ballew, the Court  jury requirement for all federal civil triaf8.In September,
cautioned that more recent studies now indicated that 1996, however, the Judicial Conference rejected that
smaller juries are deficient in representing all communityrecommendatiof. Presently, therefore, the Supreme
views, in fostering group deliberation, and in withstand- Court abides, and the federal system authorizes (but does
ing biases?® Those studies “raise significant doubts aboutnot require), the six-member civil trial jury.
the consistency and reliability of the decisions of smaller
juries.”0 Although reaffirmingWilliams the Ballew
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w officials; the fifth study noted the fact of a county court’s
experimentation; and the sixth study predicted economic

The Supreme Court’s cavalier and belittling charac- benefits from permitting litigants to opt for six-member
terization of the twelve-member jury as “an historical ~ juries®
accident” has suffered sustained scholarly rebtfttdr In Colegrove the Court added “four very recent
instance, “twelve was the common number throughout studies” to its “convincing empirical evidenc&.Once
Europe, particularly Scandinavia, and ... it made its way again, the refutations were sure and s#ifiwo of the
with the Danes into Englan@During the Middle Ages  studies rested on trials permitting party choice of jury
the “presentment jury” of the English hundred (county size, rather than the random assignments essential to
subdivisions) consisted of accurate experimentation.

twelve; the first English One before-and-after study
“petit jury” was twelve; and suffered distortion from the

“any variation in number In Ba”EW’ “]e [:l]l“‘t [:a““nnml “]at state’s simultaneous intro-

ended during the reign of duction of mediations and

Edward IV (1461-1483) more rﬂﬂﬂnl smdlﬂs now i“diﬂﬁtﬂd discovery of insurance

when the unanimous verdict — —_ - policy limits. The final
of twelve unquestionably that Sllla“EI‘ ]III‘IES al'ﬂ IIETII}IEIII III study, a laboratory experi-

and invariably became the ment, utilized a case so

law of England, absent rﬂpresemmﬂ a“ ﬂﬂmm“mw wews, overwhelmingly favoring
consent of the partie§?” i i i H the defendant that every
The same destination m fllStEI‘IIIﬂ gru“p delmeratmn! and jury in the experiment found
derives from a different i i i i against the plaintiff® As
perspective: “If the twelve m w“hs':amlmg I“ases' summarized, the refutations
apostles on their twelve “demonstrate that signifi-
thrones must try us in our eternal state, good reason hatleant flaws in the design of each study preclude any
the law to appoint the number of twelve to try our tempo-cautious observer from basing conclusions about differ-
ral. The tribes of Israel were twelve, the patriarchs were ences between six- and twelve-member juries on the
twelve, and Solomon'’s officers were tweh#@.” reported results®* Small wonder, then, that by the time it
A history of this magnitude weighs decisively againstreachedallew, even the Supreme Court conceded “these
judicial or legislative trifle: “If the number twelve was postWilliams’ refutations to “raise significant doubts
settled on five hundred years ago and was used without about the consistency and reliability of the decisions of
interruption until twenty years ago, it carries with it a smaller juries.”
certain presumption of regularity, a certain entitlement to
respect. ..* In substantial sum, the scholars maintain, VI
“[h]istory ... might have embodied more wisdom than the
Court would allow. It might be more than an accident that  Challenged both historically and empirically, the six-
after centuries of trial and error the size of the jury at  member jury attracts a continuing, and strikingly vigor-
common law came to be fixed at twel@Finally, there  ous, scholarship. That body of learning, even superficially
seems little “historical accident” in the conclusion that summarized, reflects remarkable consensus on at least
“the Founders believed a ‘jury’ to be twelve when they five critical features.

drafted the Seventh Amendme#ft.” (2)In fulfilling the foundational purpose of represent-
ing a broad cross-section of the community, the six-
v_ member jury falls markedly short. Statistically projected,

minorities would be represented on 73 percent of all
By any objective standard, the Supreme Court’s twelve-person juries (on the average), but only on 47
“empirical” support for the smaller jury has fared disas- percent of six-member panéfsi subsequent actual
trously under the lens of doctrinal dissection. The six ~ experiment yielded an even more glaring contrast: 82
studies cited iWilliams* for the Court’s “no discernible  percent to 32 percefftAccordingly, “the six-member

difference” conclusion almost immediately suffered jury is thus more limited than the 12-member jury in
devastating refutatioff:the first study relied upon an representing the full spectrum of the community, and not
unsubstantiated assertion; the second, third, and fourth by a negligible margin?®

studies reported casual observations by courtroom (2)Use of the six-member jury “greatly decreases the
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chance that a minority viewpoint will be heard” during  tions in the communit§t Thus, the six-member jury

panel deliberation®.Furthermore, jurors who hold a poses a higher risk of returning “bizarre verdicts” that

minority view are far more likely to defect to the majority cause “‘every lawyer in the courtroom, including the

in six-member juries, because those jurors are far less judge, [to be] flabbergasted®®”

likely to have additional support on the pafiedtatisti-

cally, the expectation of having more than one minority Vil

advocate on the twelve-member jury is 34 out of every

100; on the six-member jury, that expectation falls to only  Arguments favoring the six-person jury highlight

11 out of 1008 Consequently, “an individual in the “four areas in which smaller juries might have an advan-

minority of a 5 to 1 vote is far more likely to defect than tage over larger one§¥Each of those arguments, and its

is an individual in the minority of a 10 to 2 vote, even  accompanying rebuttal, is suitable for summary.

though the proportion remains the sarffe.” (1) The members of smaller juries are more likely to
(3)The decisions rendered by six-member juries are be satisfied with their jury service. Even so, that satisfac-

far less predictable than decisions of twelve-member  tion does not translate into better decisions; indeed, it

panels. With the larger jury, “decisions are likely to be  decreases the likelihood of deliberative challenge to the

more consistent across similar cases and more closely dominant group perspective. “[Clonformity increases as

approximate decisions that would prevail if the entire  [small] group ties become stronger” and relations more

community could judge the trial for itsef®"Six-member  comfortable’

juries “will show an approximately 41 percent greater (2) Mechanically, disruptive problems of coordina-

variation in verdicts” than will juries consisting of twelve tion are more likely in larger juries. Even so, and conced-

members$! This “means that damages awarded by two ing the resulting requirement of more time for decision,

different juries to two plaintiffs suffering similar injuries  “there is no reason to expect that the solutions reached

are likely to be closer in amount if the juries each have [by twelve-member juries] would be inferior” to those of

twelve members than if they each have 8ixThe smaller six-member panelS.

panel’s lower predictability rate serves to increase the (3) Smaller juries encourage equality of participation
perceived “gamble” taken by litigants in going before a by all members. “Even though low participators in a
jury; that magnified uncertainty leads in turn to an group of six can be expected to participate more than low

increase in jury waivers and a decrease in jury tfials. participators in a group of twelve, the advantages of the
(4)The six-member jury suffers a significantly greater increased heterogeneity of the larger group should not be

likelihood of falling under the influence of a single juror substantially diminishec?®

than does the twelve-member jéfrhe smaller panel (4) Larger panels more likely divide into factions that

appears far more vulnerable to domination by the personaldecrease the quality of their decisions. Contrarily, the

ity characteristics of an aggressive member. “Individuals orpresence of factions (and factiousness), more likely in

six-person panels are far more likely than those on 12- larger juries, may force the individuals of the group to

person panels to be swayed by a single aggressive juror;” communicate more factual material and less opinion.

thus, the six-member jury “is more likely to come under theMoreover, deliberations in unity may well inhibit the

dominance of a single juro¥'That increased vulnerability — expression of minority opiniorts.

portends jury decisions based on personal idiosyncracies In sum, any “efficiencies” achieved by civil jury size

rather than on the evidence in the &ase. reduction, whether monetary or otherwise, would come at
(5)The six-member jury’s deliberations are likely to an extremely high price.

be both shorter and of lower quality than the deliberations

of a twelve-member panel. The larger panel excels in VI“
remembering and understanding the facts of the case, a
guality crucial to an effective deliberative procé&ss. The point is not that the materials here surveyed

Moreover, the larger the size of a randomly selected conclusively make the case for Georgia’s retention of the
group, the greater the heterogeneity of its membefShip. twelve-member civil jury. Those materials do conclu-
“Research indicates that heterogeneous groups are morsively demonstrate, however, that a heritage as sacred as
likely to arrive at correct solutions to problems than this one must not be jettisoned merely upon the whim of
homogeneous group&The twelve-member panel’s “modern reform.” They also demonstrate that a heavy
decisions bode less likely to be completely aberrant, burden unequivocally rests upon those who advance such
because that panel is less likely to be overwhelmingly reform. Finally, they demonstrate, the reformers appear
composed of individuals representing disfavored posi- light years removed from satisfying that burd&n.
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Ga. Consr., art. |, § |, para. XI. Exceptions are that “the Gen-

eral Assembly may prescribe any number, not less than six, a1,

constitute a trial jury in courts of limited jurisdiction and in
superior courts in misdemeanor caséd.”

Hague v. Pitts, 262 Ga. 777, 777-78, 425 S.E.2d 636 (1993)22.

Both resolutions were referred to the House Judiciary Com-
mittee.

HR 173. The resolution proposes to amend art. |, § I, { Xl as
follows: “(b) A trial jury shall consist of 12 persons; but the
General Assembly may prescribe a jury of six persons in all

courts in all civil cases, in courts of limited jurisdiction in 23.
any cases, and in superior courts in misdemeanor cases.” 24,
SR 200. The resolution proposes to amend art. I, 8 I, Xl as25,

follows: “(b) a trial jury in criminal matters shall consist of
12 persons; but the General Assembly may prescribe any

number, not less than six, to constitute a trial jury in misde- 26,

meanor cases. A trial jury in all civil cases shall consist of six
persons.”

l.e., between nonmisdeameanor criminal cases and civil cases.27.

For more detailed discussiosge9A CHARLES ALAN WRIGHT
& ARTHUR R. MILLER, FEDERAL PrACTICE AND PROCEDURE§
2491; Richard S. Arnoldrial by Jury: The Constitutional

Right to a Jury of Twelve in Civil Trigl22 HorsTRAL. Rev. 28.

1 (1993); NotePevelopments in the Law: The Civil Juiy10
Harv. L. Rev. 1408, 1466-89 (1997).

399 U.S. 78 (1970). 29.

See e.g.Thompson v. Utah, 170 U.S. 343 (1898).
399 U.S. at 86.
Id. at 89. The Court held that there was no constitutional re-

quirement of twelve-member criminal juries at either the statesQ,
or federal level. As for the concerns of fostering deliberation,31,

freedom from intimidation, and cross-sectionalism, the Court
read four studies to indicate “that there is no discernible dif-

ference between the results reached” by six-member and  32.
twelve-member juriedd. at 101. 33.
413 U.S. 149 (1973). 34,

“It is true, of course, that several earlier decisions of this
Court have made the statement that ‘trial by jury’ means ‘a
trial by a jury of twelve. ...’ But in each case, the reference to

‘a jury of twelve’ was clearly dictum. ..I4. at 157. 35.

Id. at 160. The Seventh Amendment provides as follows: “In
Suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be pre-
served, and no fact tried by a jury, shall be otherwise reexam-
ined in any Court of the United States, than according to the
rule of the common law.”

The Court said that “much has been written about the six-
member jury, but nothing that persuades us to depart from the
conclusion reached Williams” Id. at 159.
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Id. at 159 n.15.

. 435 U.S. 223 (1978).
g concentrating in torts, local government law, and leg- 18.

“Petitioner was brought to trial in the Criminal Court of Ful-
ton County. After a jury of 5 persons had been selected and
sworn, petitioner moved that the court impanel a jury of 12
persons ... That court, however, tried its misdemeanor cases
before juries of five persons. .1d. at 225-26.

The Court observed that its decisiong\iiliamsandCole-
grovehad “generated a quantity of scholarly work on jury
size ... which raise significant questions about the wisdom
and constitutionality of a reduction below sid” at 231-32.

Id. at 235. “[T]hese studies, most of which have been made
sinceWilliamswas decided in 1970, lead us to conclude that
the purpose and functioning of the jury in a criminal trial is
seriously impaired, and to a constitutional degree, by a reduc-
tion in size below six memberdd. at 239.

Id. The Court concluded “that the five-member jury does not
satisfy the jury trial guarantee of the Sixth Amendment as
applied to the States through the Fourteenth. . . .”

Former Fed. R. Civ. P. 48: “The parties may stipulate that the
jury shall consist of any number less than twelve. ...” As ob-
served, “[tlhe requirement of a stipulation in order to deviate
from a twelve-person jury suggests that twelve was consid-
ered the standard jury size.” 9A Wright & Millesypranote

7, 82491 n.8.

Fep. R. Qv. P. 48.

9A Wright & Miller, supranote 7, § 2491.

These grounds are collected from journalistic reports by
Note,Developments in the Law: The Civil Jusypranote 7,

at 1487-88.

Id. The Committee members “apparently decided that the
efficiency achieved by using smaller juries was not worth a
deterioration in the quality of the deliberative process.”

Id. Reasons reported for the proposal’s defeat included the
belief by federal district judges that larger juries were un-
wieldy, and that a return to the larger jury would cost the fed-
eral judiciary an additional ten million dollars each year.
See, e.gHans Zeisel, ... And Then There Were None: The
Diminution of the Federal Jury, 38 UHCL. Rev. 710

(1971); Arnold,supranote 7.

Arnold,supranote 7, at 11. “The singular unanimity in the
selection of the number twelve to compose certain judicial
bodies is a remarkable fact in the history of many nations.”
Id. (quoting &HN PROFFATT, TRIAL BY JURY 11 (1877)).
Arnold,supranote 7,at 8.

Id. at 11 (quoting AMes B. THAYER, A PRELIMINARY TREATISE

oN Evibence At THE Common Law 90 (quoting Ges Dun-

coMBE, TRIALS PER Pais 92 (1766)).

Id. at 12.

Zeiselsupranote 28, at 712.

Arnold,supranote 7, at 12see als®A Wright & Miller, 9A
supranote 7, 8 2491: “[T]he universal understanding was
that the Seventh Amendment preserved jury trial as it was
known at common law.”

Williams v. Florida, 399 U.S. 78, 101 (1970). The six studies
were: Philip M. CroninSix-Member Juries in District

Courts 2 BostonB.J. 27 (1958); Richard H. Phillipa, Jury

of Six in All Cases30 Gonn. B.J. 354 (1956); Edward A.
Tamm,The Five-Man Civil Jury, A Proposed Constitutional
Amendment51 Geo. L.J. 120 (1962); Lloyd L. WiehlThe

Six Man Jury4 Gonzaca L. Rev. 35 (1968); New Jersey Experi-
ments with Six-Man Jury, QUBL. oF THE SECTION OF JuD. ADMIN.

oF THE ABA (May 1966);Six-Member Juries Tried in Massa-
chusetts District Cour42 J. A. Juip. Soc. 136 (1958).
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36.

37.
38.

39.

40.

41.
43.
44,
45,

46.
47.

48.
49.

51.

52.
53.
54.
55.

56.

57.

58.
59.

. A.E. GelfandA Statistical Case for the

“This is scant evidence by any standards.” Zessglfanote 60.

28, at 713-15.

These refutations are summarized in Arnsighranote 7.
Colegrove v. Battin, 413 U.S. 149, 159 n.15 (1973). The four
cited studies wereNsTITUTE oF JuDICIAL ADMINISTRATION, A

CoMPARISON OF Six- AND TWELVE-MEMBER CiviL JURIES IN NEW 62.

JERSEY SUPREIORAND CounTY CourTs (1972); Gordon Ber-
mant & Rob CoppockQutcomes of Six- and Twelve-Member
Jury Trials: An Analysis of 128 Civil Cases in the State of

Washington48 Wask. L. Rev. 593 (1973); NoteAn Empiri- 63
cal Study of Six- and Twelve-Member Jury Decision-Making 64.
Processes6 U. McH. J.L. Rer. (1973); NoteSix-Member 65.

and Twelve-Member Juries: An Empirical Study of Trial Re- gg
sults 6 U. McH. J.L. Rer. 671 (1973).

Hans Zeisel & Shari S. Diamondzdnvincing Empirical
Evidence”: on the Six-Member Jy41 U. Gi. L. Rev. 281
(1974).

The refutations are summarized in Rich-

Id. (citing Hoffman,Homogeneity of Member Personality
and Its Effect on Group Problem-Solvjrg J. /. & Soc.
PHysH. 27 (1959)).

61. Id. at 672.

Note,supranote 7, 1484 (quoting Victor J. Bauifhe Six-
Man Jury—The Cross Section Aborté@ lpces J. 12
(2973)).

Lempertsupranote 40, at 690.
Id. at 691.
Id.

. 1d. at 693.
67.

Id. at 697.

ard O. LempertUncovering “Nondis-
cernible” Differences: Empirical Re-
search and the Jury-Size Cas@8 McH.
L. Rev. 644, 646 n.12 (1975).

Id. at 646.

Ballew v. Georgia, 435 U.S. 223, 235

' (1978). A I _
Arnold,supranote 7, at 30.

Michael Sakdgnorance of Science is

pickup

No ExcuseTriaL, Nov.-Dec. 1974, at 18,
Zeisel supranote 28, at 716. .

Note,supranote 7, at 1486 n.165.
Lucy M. KeeleAn Analysis of Six vs.
12-Person JuriesTenn. B.J. Jan.-Feb.
1991, at 32, 35.

Zeisel supranote 28, at 720.
Note,supranote 7, at 1486 n.165.

12-Member JuryTriaL, Feb. 1977, at 41,

42; see alsd_empert,supranote 40, at
679.

Zeisel,Twelve is JustTriaL, Nov./Dec.
1974, at 13, 15ee alsdMichael J. Saks,
If There Be A Crisis, How Shall We Know
It?, 46 Mp. L. Rev. 63, 76 n.51 (1986).
Lempertsupranote 4Q at 681.

Zeiselsupranote 28, at 719.
Arnold,supranote 7, at 31. O e n an e rn -

Note,supranote 7, 1486, n.166 (1997)

(citing J.R. Snortum, et. alThe Impact -
of An Aggressive Juror in Six and p I C u p -— u S e

Twelve-Member Jurie8 Grim. JusT. &

BeHav. 255, 259 (1976)). Madve rtl Se m e nt” at

Id. (citing Victor J. BaumThe Six-Man
Jury—The Cross Section Aborted®

JubGes J. 12, 13 (1973)). tO p
Arnold,supranote 7, at 31 (citing Norb-
ert L. Kerr & Juin Y. HuangJury Ver-
dicts: How Much Difference Does One

Juror Make?,12 RrsoNALITY & Soc.
PsycHoL. BuLL. 325 (1986).

Lempertsupranote 40, at 687.
Id.
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LEGAL A RTICLES

Health Gare Fraud: What
o You Do When the
kovernment Knocks?

By John G. Malcolm and Robert F. Schroeder

t is a seemingly ordinary day. You are sitting in ~ of this money may be wasted due to fraud and abuse.
your office when the telephone rings. It is the any program in which there are large dollars involved, the
president of your best client, a health care providerpotential for fraud is great, and both the federal govern-
Just last week, he had called to tell you that some ment and the State of Georgia have taken action to
“troublemakers” in the accounting department had combat health care fraud.
quit. Now, he is telling you that federal agents are onthe  There are literally hundreds of federal prosecutors
company’s premises armed with a subpoena (or worse and agents throughout the country whose time is devoted
still, a search warrant) and are trying to interview the  almost exclusively to investigating and prosecuting health
company’s employees. The president wants to know howeare fraud. Health care fraud has been named as the top
he should respond to the agents, and what the companywhite collar crime priority, and the number two priority
should be doing to protect itself. Fortunately, once you overall, by the Department of Justice. Among the federal
have read this article, you will be able to take a deep  agencies throughout the United States that are investigat-

breath and respond appropriately. ing health care fraud are U.S. Attorneys’ Offices, the FBI,
_ the IRS, the Offices of Inspectors General for Health and
nvgrwgw Human Services, the Office of Personnel Management,

the Department of Labor, the Railroad Retirement Board,
In 1996, health care costs in this country exceeded the Department of Veterans Affairs, the Health Care
one trillion dollars—over one-seventh of the nation’s Financing Administration, the U.S. Postal Inspection
economy— and it is estimated that as much as 10 percefervice, the Defense Criminal Investigative Service, the
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DEA, the Federal Drug Administration, and the Federal analysts, and attorneys, whose primary duty is to investi-

Trade Commission. gate and prosecute health care providers who engage in
Under the Health Insurance Portability and Account- Medicaid fraud.

ability Act of 1996 (“HIPAA™)? better known as the _ _

Kassebaum-Kennedy bill, approximately $544 million is \Wh0 iS at Risk?

earmarked for the Fraud and Abuse Control Program and

the Medicare Integrity Program, the primary thrust of Virtually anybody or any entity that bills or provides
these two newly-established programs is to strengthen a cost report to a third-party payer—such as an insurer, an
law enforcement efforts to detect and prosecute employer, state government, or the federal govern-

ment—for the provision of health care services is at
risk of being investigated and prosecuted. This
includes medical doctors, chiropractors, hospitals,
psychiatric facilities, home health care provid-
ers, durable medical equipment providers,
nursing homes, pharmaceutical companies,
ambulance services, taxi companies that
provide transportation for
Medicare and Medicaid
patients, clinical laboratories,
and the list goes on and on.
Governmental investigators
are not only focusing on
individuals who engage in
criminal activity, but are also
targeting organizations, seeking
to hold them vicariously liable
for the criminal actions of its
officers and employees. For
instance, in 1996, First Ameri-
can Health Care of Georgia,
Inc., which was the largest
privately owned home health
care provider in the country,
was prosecuted and convicted
of various felonies including
falsely billing Medicare for $1.1
million. The company was
ordered to pay $9.9 million in
restitution and fines, and four
individuals connected with the com-
pany received substantial sentences,
including the owner who was sentenced to
7 Y2 years in prison and ordered to pay a $10
million fine.® More recently, large health care
providers such as Columbia/HCA and Olsten
Health Management have been identified by the
government as “targets” of ongoing criminal

Medicare fraud. This amount will rise to approxi-
mately $960 million in the year 2003. Further,
under HIPAA, all criminal fines and forfeitures,
as well as civil recoveries under the False
Claims Act and the Civil Monetary Penalty
Law, in health care cases are used to replen
ish the Trust Fund that provides for these
law enforcement appropriations.
The federal government has
begun various law enforcement
initiatives such as Operation
Restore Trust, Operation
Goldpill, PATH (Physicians at
Teaching Hospitals), and the 72-
hour window program. In
addition to Operation Restore
Trust (a federal and state initia-
tive to prosecute health care
offenses which was recently
expanded to include Georgia),
Georgia’s hospitals have recently
been the subject of federal
initiatives involving alleged
abuses in the billing practices of
outpatient clinics, the billing
practices of hospitals for patients
with pneumonia, with the
promise of many more national
and local initiatives in the future.
In addition to the federal law
enforcement efforts, forty-seven states
have established Medicaid fraud control
units to investigate fraud in the Medicaid
program, which is jointly funded by the
respective states and by the federal govern-
ment. In Georgia alone, there are approximately
49,000 Medicaid providers serving approximately
1.2 million indigent care patients. Each year, the
Georgia Medicaid Program pays out over $3 billion to investigations
these providers. Georgia’s Health Care Fraud Control It is well established that a company can be held
Unit, which is jointly operated by the Department of Law,criminally liable for the actions of its employees—even
the Georgia Bureau of Investigation, and the Departmentwvhen those employees disregard explicit instructions—so
of Audits and Accounts, is comprised of agents, auditorsjong as the acts were performed with the requisite crimi-
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nal intent and with the intent to benefit the erttity. + Enrolling fictitious employees into health care plans or
Further, a company is deemed to be responsible for the failing to provide necessary medical services to pa-
“collective knowledge” and actions of all of its employ- tients who belong to an insurance plan that reimburses
ees® Therefore, a company can be held liable even in providers on a capitated basis.

cases in which no single employee possesses the requisite

mens rea or actus rea to support a criminal conviction.  Pgtential [:nmmal [:W“ and
Given the fact that health care providers frequently
employ thousands of individuals, the implications in Admmls“‘atwe AI:IIIIIIS

terms of exposure to potential criminal liability—and Such conduct can expose entities and individuals to

civil liability—are frightening. literally a slew of federal and state criminal, civil, and
administrative sanctions. With respect to criminal liabil-

Gommon Types of Health Gare Fraud ity, applicable federal statutes include false statenfents,

false claimg, theft and embezzlement related to health
Health care fraud takes many forms. As well, the typeare® obstruction of criminal investigations of health care

of fraud that is likely to be committed depends to a large offenses, money launderingf, RICO* mail fraud?*?
degree on whether the provider is reimbursed under a feedre fraud®® false statements relating to health care
for-service system or a capitation system, since the matters'* health care frautf, false statements involving
incentives change. In general, a fee-for-service reim-  the Medicare and State health care progrémnise anti-
bursement system (in which providers are paid for each kickback statuté’ false statements regarding the condi-
service rendered) encourages overutilization, while a  tions of a Medicare or Medicaid providérand charging
capitation reimbursement system (in which providers areor accepting excess Medicaid payméntapplicable
paid a fixed amount of money for all services rendered tcstate criminal statutes include theft by takihidalse
a “covered” person) encourages underutilization. Certainstatements and writings,conspiracy to defraud the
common types of health care fraud that are investigated State?? and Medicaid fraué?

include: The primary civil statute that can be used against
+ “Unbundling,” which refers to the process of submit- health care providers is the False Claims?Aethich
ting multiple bills, in order to obtain a higher reim- prohibits improper billing of the federal government. The

bursement, for tests and services that were performedanomaly of this statute is that anyone, including competi-
within a specified time period and which should have tors or disgruntled employees, can file a so-called
been submitted as a single bill. “whistleblower” suit, also referred to agjai tam suit,

+ Submitting bills for services that were not provided  against an entity on behalf of the United States under the
(sometimes referred to as “miscoding”) or which were False Claims Act. A plaintiff, who is referred to as the

not medically necessary. relator, who files such an action must do so under seal

+ “Upcoding,” which refers to the practice of billing for and give the Department of Justice the opportunity to
complex services when only simple services are intervene and take control of the action. The potential
rendered, billing for brand-name drugs when only rewards to relators are huge. The False Claims Act
generic drugs were provided, listing treatment as provides for treble damag&sthe costs of investigation
having been for a more complicated diagnosis than wascluding attorney’s fee¥, and an additional penalty of
actually the case, and the like. between $5,000 to $10,000 per false claim submittéd.

+ Submitting bills by physicians who lack the proper cases in which the federal government intervenes, a
credentials. relator can receive between 15 percent to 25 percent of

+ Submitting bills for non-reimbursable expenses such athe amount recovered, and relators can receive up to 30
entertainment, travel, gifts, and certain non-emergencypercent in cases in which the federal government does not

care. intervene’®

+ Submitting altered cost reports to obtain higher reim- Because such actions are filed under seal, a
bursements. “whistleblower” can continue to funnel information to the

+ Paying referral fees and other forms of kickbacks and government from the inside until it decides whether to
benefits to physicians as an inducement to refer intervene. As well, once the existence of such an action is
patients. exposed, relators are granted a measure of protection

+ Engaging in “self-referral” practices by referring under the False Claims Act.
patients to entities in which the physician, or a close Health care providers have recently been besieged
family member, has a financial interest. with “whistleblower” lawsuits, with hundreds of suits
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resulting in millions of dollars in recoveries for the records exist, this may indicate that there is no ongoing
federal government and for relators. While health care investigation. If, on the other hand, the answer is that
fraud cases accounted for only 12 percent of all such records do exist but that you are not entitled to see
“whistleblower” suits filed in 1987, they now account for them, this may well indicate that there is an ongoing
over half of all such cases filed annudflyt was recently investigation.
reported that dozens of such suits may already have been . i
filed against Columbia/HCA to further add to its woes.  §fPateqies for Suecess During the

On the administrative side, an entity can be SUbjeCteim’ESti alllln
to a monetary penalty by an administrative law judge g
under the Civil Monetary Penalty A€tPerhaps most
fatally, an entity can be excluded by the Secretary of HH8. Conduct an Internal Investigation

from further participation in either the Medicare or If your health care client is under investigation, it

Medicaid program& becomes essential to get a handle on the situation and to
The causes of action discussed in the preceding engage in possible damage control. Although you obvi-

paragraphs are in the nature ously should begin by

of government enforcement interviewing and re-
actions, includingjui tam interviewing your client to

suits in which relators seek W|II|E hﬂaml Bal‘l! "‘a“d BHSES develop information, an

to enforce the government’s attorney should never rely
rights. There are, of.c.ours_e, am:n_“ntad mr nnly '2 Ilﬂl'ﬂﬂ!lt uf a“ solely on his client’_s

a rash of potential civil suits “wmstlahlnwer” SIIItS “Ied in 1987, statements. Oftentimes the

by fiscal intermediaries and wording of search warrants

by private groups and tl‘ley now am:mmt mll over na" nf a“ or subpoenas (which can

entities that can be asserted . take the form of grand jury
against a health care suﬂn C4Ses f"ﬂd ann“a“y_ subpoenas, inspector
provider who is alleged to general subpoenas, or the
have engaged in fraudulent newly-created attorney
practices. Health care providers can be sued by, among general subpoenas that have been authorized in health
others, private insurers and, in the case of publicly-tradedare fraud cases by HIPAA), knowledge of whom has
companies, by shareholders. As well, individual physi- been interviewed, or knowledge of items that have been

cians who are found to have engaged in fraudulent seized can give you some idea of the areas upon which

conduct can have their licenses suspended or revoked bthe government is focusing.

State Medical License panels or can have hospital privi- Counsel should also give serious consideration to

leges revoked. conducting a thorough internal investigation and self-
o _ audit, for which it may be best to utilize the services of a

How Investigations Begin health care consultant who is familiar with the applicable

laws and medical practices. There are several reasons to
Governmental investigations can begin in a variety ofconduct an internal investigation into allegations of fraud.
ways. The government can receive information about  First, as in all areas of litigation, the best way to defend a
health care providers from disgruntled former or current client is by knowing more about the facts than your
employees, competitors, insurers, patients, or as a matteadversary. Second, you may be able to discover and
of course during a routine audit. That having been said, isolate “whistleblowers.” Third, you can help fulfill the
the question becomes how to deal with the government fiduciary obligations of your client’s Board of Directors.
once your client suspects that it is under investigation. Fourth, you can identify and remedy problems to prevent
In instances in which you suspect, but are not sure, them from recurring. And, fifth, by taking remedial steps
that your client is the subject of an investigation, it is to identify and solve problems, you may be able to
sometimes possible to verify the existence of such an  convince the government’s lawyers and investigators that
investigation by placing a telephone call to the appropri- they should be focusing their attention elsewhere, or, at
ate agency or prosecutor’s office. Alternatively, you can least, that they should give your client favorable consider-
consider filing a request under the Freedom of Informa- ation in resolving matters.
tion Act for any records that the applicable agency may The first step to conducting such an internal investi-
have in your client's name. If the answer is that no such gation or a self-audit is to establish a mechanism for
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gathering and preserving all of the relevant documents, such as those involving contacts with represented per-
and to identify individuals who may need to be inter- sons, that would exempt government lawyers from having
viewed. Obviously if your client has a policy of routinely to comply with local bar rules.

destroying documents, such a policy must be immediately AlthoughMcDonnell Douglasnvolved aqui tam
suspended. This will not only enable you to review all  action rather than a criminal investigation, there is
pertinent records, but will also prevent the government nothing in the reasoning of that opinion which would

from seeking to use your client’s destruction of docu-  seem to preclude its application to criminal cases. In light

ments as evidence of knowledge that your client is of McDonnell Douglascounsel’s first approach in most
engaging in misconduct. Always remember that, in instances should be to advise the government that it
addition to learning all of should not attempt to

the pertinent facts, one of interview any of the target

i ' ,
your paramount goals is to company’s current employ-

control the flow of informa- Emplnyees slmuld I]E admsed that ees without your being

tion to the government. there. Generally, an experi-

Therefore, it is essential, “ley are IIIII|EI‘ no nh“ga“un tn speak enced prosecutor will

whenever possible, to recognize that if he or she

review all documents before W|t|| Iaw enml‘cemenl EI!IEIItS. fails to comply with this

they are provided to the request, such a prosecutor

government and to mer- - LINBWISE, SUGH BMPIOYEES SHOUID B = ising is or rerar
they are interviewed by the aIWISEll “Ial “IBV l:ﬂll SEI the the unsettled state of the
government. parameters of any agent interViBwsS, oo e S
o Convowng Emplovee  ngluding having a lawyer present.  [oxe e ssue heoree

Law enforcement agents resort, may need to con-
will often attempt to contact individuals by telephone or sider filing a bar complaint.
will appear unannounced and request an on-the-spot Further, as a precaution, should the government
informal interview. While the Department of Justice choose to ignore such warnings and attempts to interview

maintains the position that it is perfectly free to speak to current employees, or in the likely event that the govern-
employees of target companies prior to formal charges ment contacts prior employees, current and former

being brought? this position may have been dealt a employees should be advised that they are under no
setback recently by the Eighth Circuit Court of Appeals irobligation to speak with law enforcement agents. Like-

the case obnited States ex rel. O'Keefe v. McDonnell  wise, such employees should be advised that they can set
Douglas Corp® In that case, an individual named Daniel the parameters of any agent interviews, including having
O’Keefe filed aqui tamaction under the False Claims a lawyer present. Under no circumstances, however,

Act alleging that employees at McDonnell Douglas had should an employee be told that he or she cannot under
mischarged their hours while working on military con-  any circumstances speak to a law enforcement official, as
tracts. Investigative agents began making ex parte con- this might raise the spectre of obstruction of justice.

tacts with current employees at the company without the Employees should be informed that, in the event they are
consent of the company’s counsel. The district court contacted by an investigator, they should (1) be polite, (2)
entered a protective order preventing the interviews, get the agent’s name, telephone number, and title, and say

which the Eighth Circuit affirmeé. The court cited a that he or she will get back to the agent shortly, and (3)
Missouri rule prohibiting contacts with represented inform your client as soon as possible that he or she has
persons that is analogous to the rule in GeGpgide been contacted by an agent so that you can interview the

government argued that recently-promulgated Justice  employee first.

Department regulations regarding such contacts had the

force and effect of federal law, thereby superseding localC. Protecting Work Product and Corporate Records

bar rules® The court rejected this argument, though, To protect information from the prying eyes of the
concluding that while the Attorney General had authority government and of third parties who may be contemplat-
to promulgate internal agency procedures, she lacked ing civil action, it is vital that you structure your internal
statutory authority to promulgate substantive regulationsjnvestigation so that it is cloaked with all applicable
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privileges, such as the attorney-client and work-product individual is continuing to make inquiries and is funnel-
privileges® As well, if you choose to affiliate with a ing information to the government. Although your client’s
health care consultant and/or another attofhéyshould  instincts will be to treat such an individual harshly, you
be made clear that such advisers are being hired and  should advise against such a course of action. Section

directly supervised by you. In general, it is best if all 3730(h) of the False Claims Act provides that a
persons assisting counsel in conducting an internal whistleblower “who is discharged, demoted, suspended,
investigation sign confidentiality agreements. threatened, harassed or in any other manner discriminated

Although, as all practicing lawyers know, it is impos- against in the terms and conditions of employment” has a
sible to devise a foolproof system for protecting privi-  separate cause of action against the offending éhiits.
leges, there are several steps that counsel can take to a general rule, you should advise your client to transfer
minimize the risk of waiver while at the same time the suspected whistleblower to an area where that person
conducting an effective investigation. First, you and yourdoes not have access to sensitive information, but not to
client should prepare a written document that states thatdeduct that person’s salary or benefits and to continue
the client has expressly authorized you to conduct an  treating that person with courtesy and respect.
internal investigation for certain designated purposes, Additionally, although this may seem axiomatic,
which should include the solicitation of legal advice in  counsel should try to maintain cordial relations with
anticipation of potential litigation. The document should government investigators and prosecutors and should,
state that it is understood by all parties that strict confi- whenever possible, appear cooperative. Appearing
dentiality is required and that all employees have a duty unnecessarily combative or argumentative will almost
to cooperate with the investigation. never serve your client’s interests. Remember that at

Second, all documents should be reviewed and all some point you are most likely going to want to make a
privileged documents should be designated as such.  presentation to the government to attempt to address its
Counsel must be careful, however, to be discriminating concerns to present the facts in the light most favorable to
about what gets labeled as privilege because a reviewingour client. If the investigators and prosecutors don't like
court may well take a dim view of counsel who labels a or trust you, chances are high that they will not listen to
document as privileged just because it contains deleteri-you. As well, as a general rule, for which there are
ous information. As a corollary, counsel should draft exceptions, it is better to be prepared to make such a
reports and other documents in such a way as to make presentation sooner rather than later. The more time the

clear that privileges apply, including stating mental government invests in a case, the less likely it is to be
impressions, legal advice, and analysis, wherever pos- favorably disposed to resolving the case without a convic-
sible. tion or substantial civil fine.

Third, counsel should conduct interviews with
employees and officers in private. Counsel should be  E. Corporate Compliance Programs and Voluntary
guarded, ever-vigilant to the possibility that the inter- Disclosure
viewee may be a “whistleblower,” by listening intently A key element to avoiding problems in the first
and not disclosing any non-essential information. All instance for any corporate health care provider is the
interviewees should be told the purpose of the investiga-existence of an effective corporate compliance plan.
tion as well as counsel’s duty to the corporate client. TheAlthough there is no “one-size-fits-all” compliance plan,
interviewee should be informed that he or she has the each plan should take into effect such factors as the type,
right to separate counsel and that you do not represent size, and existing structure of the organization, as well as
them. Counsel should stress the confidentiality of the  that organization’s particular risk areas. Plans should also
interview and discourage the interviewee from taking  include a protocol for educating employees about the law,
notes to prevent the unregulated flow of documents and a system whereby high-level personnel monitor compli-
information. Interviewees should also be reminded aboutance, and a mechanism for employees and patients to
what to do if contacted by government agents. report potential violations and other problems on a

confidential basis. An attorney representing a corporate

D. Dealing with Whistleblowers and the Government health care provider that is under investigation may be
During the Investigation able to trumpet the existence of an effectwmpliance

During the course of your internal investigation, you program in an effort to persuade a prosecutor to use her
may discover or suspect that one of your client's employ-considerable discretion by focusing her attentiorwdisee.
ees is a “whistleblower.” Whistleblowers must be treated In addition to heading trouble off at the pass, so to
with delicacy and caution because, in all likelihood, that speak, another advantage to having an effective corporate
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compliance plan is that it can minimize the damage ifa §frateqies for Success in Settiement
company is facing the prospect of a federal conviction. t t n
Although a corporation obviously cannot go to prison, the“eml [atons

amount of any fine levied under the organizational

sentencing guidelines is determined by the seriousness &. Pursuing a Global Settlement Strategy

the offense and the culpability of the organizafiomhe Settlement negotiations in the area of health care
seriousness of the offense is generally based on the gainmust be handled with particular dexterity, and it is

to the offender, the pecuniary loss, or the amount in the generally advisable to resolve all criminal, civil, and
guideline level fine table, whichever will yield the highestadministrative issues in a global manner where possible.
result. The organization’s culpability is generally deter- Before entering into settlement negotiations with the
mined by the steps that the government, however, counsel

organization took to prevent e ————  SN'OUId discover as much as
and detect criminal conduct, possible about how the

the level of involvement in or “Ealth ﬂarﬂ I'Eg“latilms are government has treated other

tolerance of the offense by - . health care providers.
key personnel, and the reme- I:IIIIfIISIII!I illl(l aI‘E ll“l!ll !IIVEII Through discreet inquiries

dial steps (which might

= a- = = with contacts at other health
include voluntary disclosure) l:nn"":tmg mterprEtatmns hv care provider$® FOIA
that the organization took HH requests, and Nexus searches,
after the offense was discov- State and mdaral a“thnrltles It it is possible for you and your

ered. If an organization can WI“ n"an“mes Enahla yn“ tn client to obtain information

show that it acted as a “good about how the government

corporate citizen” by, for argue that your client’s agtinns, has dealt with others in

instance, having an effective similar situations. You may

compliance plan in place, it WHICK are the sumect []' "I[Iuil‘y, well discover that the govern-

can reduce the size of any fine ment has given conflicting

dramatically? constituted a “good faith” effort  inerpretations of pertinent
The decision about - regulations in the past or that
whether to voluntarily dis- lll ﬁllmllw WI“I “IE |3W. it has treated others with
close employee misconduct comparative leniency. Such
(or additional misconduct, if the entity is already under information can be useful in cases in which the govern-
investigation), as one might imagine, is one that should ment believes that your client has acted with criminal
not be made lightly, and may well depend on the per- intent or when you believe that the government’s de-

ceived likelihood that the conduct will come to light mands are unduly punitive.
eventually anyway through a qui tam suit or otherwise. A As your health care clients will tell you, health care
corporation that is considering voluntarily disclosing regulations are confusing and are often given conflicting

employee malfeasance to the government must realize interpretations by state and federal authorities. Although
that there is no guarantee that the company will not be such confusion constitutes a daily burden for your client
subjected to prosecution. Further, the company should bander normal circumstances, it will oftentimes enable you
prepared to make full restitution, to completely cooperateo argue that your client’s actions, which are the subject
including making all employees available for governmentof inquiry, constituted a “good faith” effort to comply
interviews, to take swift disciplinary action against the  with the law, and should be treated accordingly. Pointing
wrongdoers, and to react to any adverse publicity. It is out ambiguities in the applicable regulations and other
also important to recognize that the Department of Justidegal flaws in the government’s analysis will also greatly

will most likely scrutinize any corporate compliance enhance the likelihood that the government will consider
program to see whether it is truly effective or whether it iseasonable settlement offers rather than running the risk
a toothless, paper paolicy. of expending a great deal of time and money and coming

away empty-handed.

Before pursuing a global settlement strategy, you
should first thoroughly analyze your client’s potential
civil, criminal, and administrative exposure, and deter-
mine which area poses the greatest risk to your client.
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This analysis may lead you to the somewhat effective basis from which to argue that your client has
counterintuitive conclusion that civil or administrative  already been punished, that the amount of the settlement
sanctions could be more harmful to your client’s long- was equitably related to the seriousness of the conduct
term position than criminal sanctions. Next, in pursuing aand your client’s culpability, and that the government
global settlement strategy it is important to understand should decline to criminally prosecute your client in light
and capitalize on the fact that your client’s leverage will of the civil sanction as well as the remedial measures

be at its greatest while it is negotiating a possible resolu-which you have, or will, institute in the future. You

tion of its outstanding difficulties. While it may be should, however, avoid making any admissions as part of
beneficial in certain instances for your client to secure a civil settlement that could be used against your client in
concessions from the government and pursue a negotiatadtriminal investigation or exclusion hearing just in case
settlement in lieu of a trial, thereby minimizing the the government is not mollified and opts to proceed.
potentially damaging consequences to your client’s As a general rule, the government’s willingness to
business, it must be remembered that the government negotiate with you will reflect its perception of degree of
obtains significant benefits from a negotiated settlement your client’s malevolence. Although there may be items

as well. Clearly, a negotiated settlement allows the that are non-negotiable, there are many areas that are
government to save the costs associated with an expen-potentially negotiable of which you should be aware. For
sive investigation and trial, whose ultimate result is instance, there may be room for negotiation in the area of

uncertain, while obtaining some measure of relief. You exclusion from further participation in state and federal
should understand and emphasize these economies durimgalth care programs. Although independent of the
your negotiations and pursue a settlement strategy that Department of Justice, HHS-OIG typically works closely
accounts for all civil, criminal and administrative issues, with DOJ. While a conviction of certain specified crimes
such as criminal sanctions, civil monetary penalties, automatically triggers the mandatory exclusion provi-
exclusion from Medicare and state health care programssions, the Department of Health and Human Services’
and the loss of licenses or certifications. Of course, in  Office of Inspector General retains permissive exclusion
pursuing a global settlement strategy, you should try to authority for other crime¥. Therefore, which crime a
involve all federabnd state authorities in the process. company or individual ultimately pleads to may be

critical to its ability to receive funds in the future. In cases

B. What to do if a Global Settlement isn’t Possible. in which the government is seeking forfeiture, you may
Although you may desire to resolve all pending be able to negotiate about the amount of the forfeiture.
criminal and civil issues simultaneously, you must be In False Claims Act cases, while the government may

prepared to deal with the possibility that the governmentbe entitled to treble damages, and will usually insist upon
may be at different stages in its criminal and civil investi-double damages, there may be some negotiation as to the
gations, thereby interfering with your ability to reach applicable multiplier. Similarly, there is frequently room
closure on all outstanding issues at the same time. for negotiation about the amount of compensatory
Oftentimes criminal and civil prosecutors proceed at damages to which the multiplier is applied, and about the
different speeds due to different prosecutive strategies amount of any penalties to be assessed. You may also be
and standards of proof. If this is the case, you should  able to negotiate an extended payment schedule if the
analyze whether it would be more beneficial for your negotiated sum is particularly onerous. You should also
client to wait and resolve all outstanding issues simulta- try to negotiate the best possible release from the govern-
neously, or resolve one aspect of the government’s ment for claims that it has not investigated or for which it
investigation and attempt to use that resolution to its has not received compensation. As well, there may be
advantage in dealing with other aspects of the investiga-some room for negotiation over the tax consequences of
tion. settlement payments or of the costs associated with the
Although it is generally not advisable to resolve your settlement.
client’'s potential criminal exposure before dealing with _
any civil ramifications, it may make sense, in certain l:nm:lusmn
circumstances, to reach a civil settlement with the govern-
ment before resolving a pending criminal investigation. The health care field is in a never-ending state of
Very often criminal prosecutors look favorably on civil  transition. Health care providers are constantly bom-
settlements, because they believe it reflects positively orbarded with a myriad of vague, confusing, and conflicting
your client’s willingness to acknowledge its outstanding statutes, rules, and interpretations. The potential civil,
problems. Further, a civil settlement can be a more criminal, and administrative consequences for inadvertent
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mistakes and arguably-unintentional conduct are enor-
mous. Further complicating the picture, many health care.
providers are now fighting over shrinking health care
dollars at the same time that political leaders and governé.
mental agencies are scrutinizing this field with a greater 7.
array of investigative tools and resources than ever 8.
before. In such an environment, when a health care 9.

provider is confronted with potential liability, a qualified, 10.
experienced attorney must be prepared to navigate this 11.

treacherous field in order to safeguard the provider’s 12.
many interest< 13.
14.

Y,
dih
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John G. Malcolm is a partner at Malcolm & Schroeder
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and internal investigations, health care litigation, com-
mercial litigation, and medical malpractice litigation.
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in Georgia and Washington, D.C. Prior to joining the
firm, he was an Assistant U.S. Attorney in Atlanta as-
signed to the fraud and public corruption section, and
also served as an Associate Independent Counsel in
Washington, D.C.

Robert F. Schroeder is a partner at Malcolm & Schroeder
LLP. He is an honors graduate of St. John's University
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Georgia and New York. Prior to joining the firm, Mr.
Schroeder was an Assistant District Attorney in New
York, anAssistant U.S. Attorney in Atlanta assigned to
the fraud and public corruption section, and also served
as an Associate Independent Counsel in Washington, D.C.
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See, e.g.United States v. Gold, 743 F.2d 800, 823 (11th Cir.
1984); United States v. Beusch, 596 F.2d 871, 877-78 & n.7
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18 U.S.C. § 287 (1994).
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17. Id. § 1320a-7b(b).

18. 42 U.S.C. § 1320a-7b(c) (Supp. Il 1996).

19. 42 U.S.C.A. § 1320a-7b(d) (West Supp. 1998).
20. O.C.G.A. 88 16-8-2, 16-8-12 (Michie 1996 & Supp. 1998).
21. O.C.G.A. § 16-10-20 (Michie 1996).

22. 1d. § 16-10-21.

23. 1d. § 49-4-146.1.

24. 31 U.S.C. §8§ 3726t seq (1994).

25. 1d. § 3729(a)(7).

26. Id. 8 3730(d).

27. 1d. 8 3729(a)(7).

28. Id. § 3730(d).

29. 12 TAF QR 41 (Jan. 1998).

30. 42 U.S.C.A. § 1320a-7a (West Supp. 1998).
31. Id. 88 1320a-7(a) & (b).

32. See28 C.F.R. § 77.10 (1997).

3. 132 F.3d 1252 (8th Cir. 1998).

34. Id. at 1254.

35.

36.
37.
38.

Id.; seealso State Bar of Georgia Standard of Conduct 47.

Id. at 1254-56.

Id. at 1257.

A third, less-well-known, and less-accepted privilege is the
so-called self-evaluative privilege, which may also provide a
measure of protection to internal investigatioBee, e.qg.
Diversified Indus. v. Meredith, 572 F.2d 596 (8th Cir. 1977);
In re LTV Sec. Litig., 89 F.R.D. 595 (N.D. Tex. 1981).

If you are an in-house counsel for a health care provider, it is
particularly important that you affiliate with outside counsel
since the advice you gave (or did not give) may become an
integral part of an internal investigation, thereby bringing
your objectivity into question.

31 U.S.C. § 3730(h) (1994).

See generallhapter Eight , MITED STATES SENTENCING
GuIDELINES (1998) (sentencing of organizations).

. For a good discussion of corporate compliance programs in
light of federal sentencing guidelines, see Nicholas A. Lotito,
The Evolution of Antitrust Prosecutions and Implications of
the Federal Sentencing Guidelines: Real Time for Real
Crimes 31 G. Srate Bar J., at 6, 9 (1994).

One must, of course, be extremely careful about disclosing
information to any outside entity which might adversely im-
pact upon your client’s legal or competitive position.

. See generall¢2 U.S.C. § 1320a-7 (1997).
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LEGAL A RTICLES

JUVENILE COURT FOCUS

“Gommittable for Mental Hiness™.
IS this a True Ghallenge to Transier?

By Lyn K. Armstrong

Introduction crimes? and designated feloniéghereby making
transfer issues in these matters still relevant. With the
his article addresses the issue of transfer of enactment of tougher laws addressing youthful offenders,
juvenile cases to adult criminal court for it remains to be seen if the Georgia legislature will
criminal prosecution and focuses in particularbroaden the scope of SB 440 to include these crimes or
on one criteria for transfer: Is the juvenile enact similar laws eventually making transfer of cases
offender committable to an institution for the from juvenile court to criminal court obsolete altogether.
mentally ill? The purpose of this article is to examine

how Georgia courts have addressed the commitment issje Statumry GConsiderations

as a basis for denying transfer.

The transfer of cases from juvenile court to adult When the issue of commitment is raised, the question
criminal court cannot be fully addressed without first most often presented is, should the standard for commit-
making a passing comment on Senate Bill 44he ment meet the criteria for civil commitment or should

enactment of the Bill relieves the juvenile court of its transfer fail at any suggestion of a mental disorder? The
jurisdiction over the following crimes: murder, voluntary question is an important one, because a finding by the
manslaughter, rape, aggravated sodomy, aggravated chijdvenile court that a juvenile offender is not committable
molestation, aggravated sexual battery, and armed rob- results in the court relinquishing its jurisdiction.
bery with a firearm. These crimes, which have come to be The law authorizes transfer of cases wihieter alia,
known as the “seven deadly sins,” are now within the  the court in its discretion determines there are reasonable
exclusive jurisdiction of the superior court. As a result, grounds to believe that the juvenile is hot committable to
the torch of transfer is passed to the district attorney, whan institution for the mentally ifl.Title 15 does not
decides which cases will remain in superior court and  define mental iliness, nor does it set forth the standard to
which will be transferred to juvenile codrt. determine the basis for commitment.

There is still a significant genre of cases that SB 440  In a 1976 opinion, the Attorney General established
does not impact: recidivism and aggravated assault that juvenile commitment issues must necessarily refer-
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ence portions of Title 88 of the then-extant Georgia antisocial behavior is not a mental illness. AKi8.J. the
Code® which authorized the involuntary hospitalization court considered that the juvenile knew right from wrong
of mentally ill persons and further outlined the standard at the time of the crime and further added that E.W. was
for a civil commit- not clinically de-

ment’ This opinion pressed, was respon-

e " When the issue of commitment is raised, the ;.o oec e
offers theonly___ question most often presented is, Should the  zcmey in preparing

direction as to how

Georgiacourts — gtandard for commitment meet the criteria

should define what oL ) } B. Expert v. Non-
conditions requre  fOP* GiVil cOmmitment or Should transfer fail  Expert estimony
commitment for When addressing

youtnful offenders; @t @MY SUggestion of a mental disorder? The e mental condition

but more profoundly, . . . of a juvenile, the
this opinion estab- IIIIEStIIlII IS dl IIIIIlIlI‘IﬂIII IlIIE, IIEEEIIISB d court may receive

lishes that child opinion testimony

mental disorders are "ndmﬂ hy the l“van“e ﬂﬂ“ﬂ thal a j“vemlﬂ from almost anyone

to be gi i H i h tablish
g"re;g”vz?ug‘)becausenrtemler IS not committable resuits in the basis for uch opin-
the person facing i ichi ite inricdirti ion. Expert testimony
criminal prosecution cu“rt ral““"’"smng Its l“rlsmctmn' is often considered by
is under the age of the court, but non-
seventeen. &ng the prevailing standard, civil commitment expert testimony is also admissibtdn In re J.T,* the

therefore imposes upon the juvenile court a two-fold duty: Court of Appeals upheld transfer based on the testimony
(1) a finding of mental iliness and (2) a finding that the childof an investigator from the sheriff's department and a

requires involuntary hospitalizatién. juvenile court officer. Both testified that they had several
o i conversations with the juvenile and had observed his
Il. The Givil Commitment Standard interactions with friends. Both testified that the juvenile
was not mentally ill. The Court of Appeals ruled that the
A. Mental lliness juvenile court was authorized in finding that J.T. was not

Surprisingly, the number of cases addressing mentalmentally ill based solely on the testimony of the non-expert
illness is unremarkable and these few cases have failed Witnesses.
define a disorder that would serve as the underlying basis The court further established that the record must be
for denying transfet. Those addressing specific disorders clear as to the basis of the witness’ opinion, expert or
are reviewed below: non-expert, if the juvenile court relies on that opinion in

In In re L.L.1° the juvenile offender suffered from authorizing transféef It is when the basis for the court’s
schizophrenia, which was in remission and was control- decision is lacking, as ib.K.F. v. Staté’ that the court
lable with medication. Although the Court of Appeals fell abuses its discretion to transferU#K.F, the juvenile
short of discussing schizophrenia as a significant disordezourt based its finding that the juvenile offender was not

or impairment, the court did conclude that it is not a mentally ill on the testimony of a withess who declined to
condition that will avoid transfer if in remission or express any opinion at all on the juvenile’s mental
controlled by medication. condition. The witness was asked several questions

In In re K.S.J1 the juvenile offender suffered from  regarding the juvenile’s capacity and, although he testi-
conduct disorder and attention deficit disorder. The courtfied that the child “appeared to be able to carry on an
ruled that these conditions did not give rise to mental intelligent conversation” and could not be assessed as
illness, stating they were neither “mental disorders” nor “someone who was retarded,” he also testified that his
“mental defects.” Also significant was that the court observations of the juvenile were limited and that he
based its decision in part on evidence indicating the neither had the expertise nor the information upon which
juvenile had the capacity to distinguish right from wrong to base an opinion. The Court of Appeals vacated the
and was competent to stand trial. judgment of the juvenile court and remanded the case

Finally, inIn re E.W,*? the Supreme Court ruled that back for a new hearing.
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The Supreme Court, im re J.H,*® echoed thd.T. must be revisitedn re L.L?* andIn re J.H? At issue in
decision that the record must support the court’s ruling. L.L. was whether the juvenile should be hospitalized due
Even though the evidence is conflicting, the order of to mental retardatio®® It was undisputed that the 15-
transfer will not be disturbed provided there is some basigear-old not only suffered from schizophrenia, but also
for the court’s decision. 14.H., the Supreme Court had an 1Q of 44 and a mental age of eight. It was the
upheld transfer where the juvenile was evaluated by twoopinion of the experts who examined him that institu-
psychiatrists who disagreed on whether the juvenile wastional hospitalization was the appropriate treatment to
in need of involuntary hospitalization. Faced with a address his needs. There was also an inference from the
factual question, the juvenile court relied on the testimongvidence that the juvenile’s needs could be met by a
of the doctor who testified against involuntary treatment. combination of non-institutional treatments. In this case,
The Supreme Court ruled that the juvenile court’s order dhe Court of Appeals ruled that if there were alternative
transfer was supported by competent evidence and that treatments that could equally suit the needs of the juve-

the court did not abuse its discretion in authorizing nile, then the juvenile was not committable and transfer
transfer®® would be affirmed’

In J.H., the court based its finding of mental illness
C. Remand on the testimony of two psychiatrists who evaluated the

Remand has been the consistent remedy for curing guvenile and who both agreed that the juvenile was
record lacking in evidence supporting the court’s ruling. mentally ill. The court then addressed the need for
In In re S.P. the only evidence showing the juvenile hospitalization. Interestingly, there were two hearings
should be transferred was evidence of the underlying  conducted on this issue. A state psychiatrist, ordered by
delinquent act and subsequent escapes of the child. Thetige court to prepare a report regarding the child’s mental
was no mention of the child’s mental condition or the  condition, testified at the first hearing that the juvenile
need for involuntary treatment. In finding no factual basisshould receive involuntary hospitalization. Based on this

to support the ruling that the child did not meet the testimony, the court would have been authorized to deny
criteria for civil commitment, the Court of Appeals transfer. In an unprecedented move, however, the court
vacated the juvenile court’s order of transfer and re- recessed, stating that it desired further psychiatric testi-

manded the case back to juvenile court for a new hear- mony, and ordered a second report. At the second hear-
ing.? In a dissent, Judge Pope agreed with the majority ing, the second psychiatrist testified that, even though the
that the record offered no competent evidence to supporjuvenile was mentally ill, she did not require involuntary
the court’s conclusion, but stated that the order of transferospitalizatiort® The court ordered the case transferred
should not be vacated and remanded back to the juveniland its ruling was upheld by the Supreme Céurt.
court allowing for a second hearing. The dissent opined J.H.andL.L. are the two leading examples of a step
that such a disposition permitted the prosecution, who by step application of the civil commitment standard
bears the burden of proof, a second chance to satisfy itssince the Attorney General’s 1976 opinion.
burden. _

Four years earlier, Judge Pope wrote a similar dissersnm:lusmn
in L.K.F. v. Staté! concluding then that a rehearing to

allow the state to present additional evidence was im- Challenging transfer on the grounds that a juvenile
proper and the state was not “entitled to a second oppor-offender is committable due to mental illness has had
tunity to prove its case?? Judge Pope relied drulton little success in Georgia courts. Even though the courts

County D.F.C.S. v. Perkifté a 1979 case that held that  have offered little direction in pinpointing a mentally ill

the decision in a transfer proceeding is a final judgment condition, it seems clear that conduct disorders and

and is reviewable by direct appeal. antisocial behaviors are not conditions that will persuade
L.K.F. andS.P.have seemingly reached the opposite the juvenile court to retain jurisdiction. Further, if a

conclusion of earlier cases ruling that a transfer proceedknown mental illness can be controlled with medication,

ing is a final judgment. The conflicting opinions leave  then that condition will not be a basis for retaining

open to debate whether or not the Court of Appeals jurisdiction.
intended to reverse itself on this issue. A final note: Title 15 does not include competency to
stand trial as a criteria for determining whether or not a
D. Hospitalization case should be transferred. Nevertheless, Georgia courts
In addressing involuntary hospitalization as the have in the past considered the matter of competency in

second criteria for a civil commitment, two decisions determining the status of a child’s mental condition for
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the purpose of determining commitment. In these cases,
the court attached no greater value to competency than to
any of the other factors considered. It should be noted as

well that competency was not challenged, so it is not

known whether the court would have found a different
result upon a finding of incompetence.

is likely that such legislation will prohibit the court from

making a discretionary transfer of an incompetent child. 14.

Should such legislation pass, the standard for civil
commitment will remain unchanged in cases where
competency is not at issue. In cases where competency is
raised, and there is a finding by the court that the juvenile
offender is incompetent, the juvenile court will retain
jurisdiction over the juvenile, and long-term treatment
will commenceE

Lyn K. Armstong is the Chief Assistant, Juvenile Court Division, in thé
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Endnotes

1. O.C.GA. § 15-11-5(b)(2)(A)(1994).

2. 1d. 8 15-11-5(b)(2)(C). This statute provides that “[b]efore
indictment, the district attorney may, after investigation and
for extraordinary cause, decline prosecution in the superior
court Upon declining such prosecution in the superior court,
the district attorney shall immediately withdraw the case and
lodge it in the appropriate juvenile court for adjudication.”

Id. § 15-11-5(b)(2)(A).

Id. § 15-11-39.1.

Id. § 15-11-39(a)(3)(B).
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76 Op. Att'y Gen. 111 (1976).
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VENILE PrRACTICE AND PrROCEDUREWITH ForMms (2d ed. 1994); 2
O.C.G.A. 8 37-3-1(9.1) (providing that a person in need of
involuntary inpatient treatment is one who is mentally ill and
presents a substantial risk of imminent harm to himself or
others” or “who is so unable to care for his own physical
health and safety as to create an imminently life endangering
crisis”); O.C.G.A. 8§ 37-3-1(11) (defining mental illness as
“having a disorder of thought or mood which significantly
impairs judgment, behavior, capacity to recognize reality, or
ability to cope with the ordinary demands of life”)

9. The few cases raising the issue generally make no mention of
specific disorders or behaviors. In these cases, the courts have
stated that the child is not committable to an institution for

the mentally retarded or mentally ill. The question then be-
comes whether the Juvenile court abused its discretion in au-
thorizing transfer based on its finding that the child was not

21.
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24.
25.
26.
27.
28.

0. S.P, 189 Ga. App. at 892-30, 377 S.E.2d at &E#& alsdn

re R.A.J, 214 Ga. App. at 162, 163, 447 S.E.2d 158, 159
(1994).

L.K.F.,173 Ga. App. at 772, 328 S.E.2d at 396 (Pope, J., dis-
senting). “The decision by a juvenile court to surrender its
jurisdiction is a critical determination affection the tenor of

the juvenile’s subsequent treatment in the courts and there-
fore must measure up to the essentials of due process and fair
treatment. The decision in a transfer proceeding ... is final

and reviewable by direct appeal. In light of these circum-
stances, | do not believe in the opportunity to prove its case.”
Id., 328 S.E.2d at 396 (Pope, J., dissenting) (punctuation and
citations omitted)

22. 1d., 328 S.E.2d at 396 (Pope, J., dissenting).
23.

244 Ga. At 237, 259 S.E.2d 427 (197®k alsd.T.M. v.
State, 142 Ga. App. 635, 636, S.E.2d 764, 765 (1977).
165 Ga. App. 49, 299 S.E.2d 53 (1983).

260 Ga. 447, 396 S.E.2d 885 (1990).

L.L. 165 Ga. App. at 49, 299 S.E.2d at 54.

Id. at 50, 299 S.E.2d at 54-55.

J.H., 260 Ga. at 447-49, 396 S.E.2d at 886-87.

9. Id. at 450, 396 S.E.2d at 888.
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$1.5 MILLION TO GEORGIA LEGAL SERVICES, ATLANTA LEGAL AID

Grants to Provide Legal Service
to Domestic Violence Victims

By Billie Bolton General Thurbert Baker, and Sen.  basic matters such as: access to
Roy Barnes. housing, employment, schools, and
THE JUDICIAL COUNCIL OF The project is the culmination of health insurance. Without ongoing
Georgia has awarded $1,500,000 to an effort of the State Bar of Georgia help they were unable to break away
two legal services agencies for last year under the leadership of then from abusive spouses or boyfriends
increased capac- and thus break
ity to assist the cycle of
victims of violence. For
domestic vio- poor women
lence. Chief there is literally
Justice Robert nowhere to turn.
Benham an- Through the
nounced that the State Bar’s
Atlanta Legal Access to

Aid Society and
the Georgia
Legal Services
Program are the
first agencies to
receive funding
from this com-

Justice Commit-
tee, community
organizations
and local bar
associations
were alerted to
the critical need
petitive grant for legal assis-

program. These tance to battered
services will Among those participating in the press conference were (L-R): Phyllis Holmen, \yomen. The

assist people in  Georgia Legal Services Program Executive Director; State Bar Past President  State Bar
all parts of the Charlie Lester; Attorney General Thurbert Baker; State Bar Immediate Past organized A

state. The President Linda Klein; Chief Justice Robert Benham; Sen. Roy Barnes; Richard Seas0n of Hope:
Georgia General Horder; and Steve Gottlieb, Atlanta Legal Aid Society Executive Director. Aid-a-Shelter
Assembly is last November
providing state funds to the Judicial President Linda Klein. During her to encourage voluntary bar associa-
Council to launch this initiative. tenure as an officer of the State Bar, tions to “adopt” women'’s shelters in
The awards were presented Ms. Klein received numerous calls  their communities and sponsor a
during a press conference held Sept. from women around the state who  collection drive for necessity items
1, 1998 featuring Chief Justice were unable to obtain ongoing legal — from toys to toiletries to canned
Benham, State Bar Immediate Past assistance. These battered and often goods.
President Linda A. Klein, Attorney  indigent women needed help with Ms. Klein also sought help from
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the General Assembly and the
Judicial Council of Georgia. Chief
Justice Benham and Attorney
General Baker supported her idea
and asked for funds in the Judicial
Council FY99 budget. With help
from many individuals and a coali-
tion of interested groups — from the
National Organization of Women to
the Partnership Against Domestic
Violence — the funding was ob-
tained. The grants to Georgia Legal
Services and Atlanta Legal Aid will
bring help to thousands of families
across the state.

The Georgia Legal Services
Program received $1,060,000 to
assist victims in 154 counties. The
agency will expand services to
victims and expand training pro-
grams for service providers, attor-
neys and law enforcement. With 12-
15 new attorney positions, one in
every regional office, they expect to
serve 2,800 new clients. The agency
will broaden the scope of its services
beyond immediate crisis response.
Special attention will focus on
domestic violence victims in rural
areas and on military bases. A
training component for law enforce-
ment officers will increase their
awareness and ability to assist
victims. The expanded legal services
will include temporary and perma-
nent restraining orders, child cus-
tody and support matters and
assistance with economic security
and stability issues.

The Atlanta Legal Aid Society
(ALAS) will receive $440,000 to
provide services in Fulton, DeKalb,
Gwinnett, Clayton and Cobb coun-
ties. Its Domestic Violence Project
will enable ALAS to hire additional
staff to work with battered spouses,
seniors, children and immigrants.
The agency will work cooperatively
with Georgia Legal Services on a
Statewide Domestic Violence Task
Force. Among the services to be
provided are: advice lines for shelter

THE COMMUNICATIONS
Section of the National Association
of Bar Executives (a division of the
American Bar Association) recently
presented the
State Bar of
Georgia
Communica-
tions Depart-
ment with a
Luminary
Award for
Excellence in
Public
Relations.
The award,
which is
sponsored by West Group, was
presented to Director of Communi-
cations Jennifer M. Davis (center)
by West representatives Molly
Ready and John Shaunessy.

The award recognizes the
Communications Department’s
efforts in organizing the “Season of
Hope: Aid-a-Shelter” campaign

that endeavor, voluntary bar
associations were asked to adopt a
batter women’s shelter in their
community and host a collection
drive for day-to-day items. The
Communications Department
matched bar associations with

Communications Department Honore
For Aid-a-Shelter Campaign

during the 1997 holidays. As part of Communications Department who

de
n

shelters and coordinated a statew
newspaper and television campaig
to publicize the individual groups
efforts. “Aid-a-Shelter” was
intended to
raise aware-
ness of the
plight of
domestic
violence
victims which
was the focus
of then-State
Bar President
Linda A.
Klein's admin-
istration.

She adds, “The campaign was
precursor to the successful request
by the State Bar and others for th
Legislature to appropriate $2 million
to ensure that these women who
are already suffering at the hands
their abusers are not also suffering
at the hands of the legal system.”

Other staff members of the

coordinated the effort were: Susan
Hale, Communications Coordina-
tor; Erin E. Miles, Internet Coordi-
nator; and Denise Puckett, Admin-
istrative Assistanf#

staff to consult with legal aid law-
yers, mutual training programs and
referrals for intensive social services.
A new volunteer coordinator with

the Atlanta Volunteer Lawyers
Foundation will make more assis-
tance available for protective order
“second hearings.”

In addition to the $1.5 million
allocated through this round of
grants, there is an additional
$500,000 remaining from the appro-
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priation. These funds will be
awarded following another competi-
tive application process. The subse-
guent grants will address the needs
of hard-to-serve groups or particu-
larly hard-to-reach regions of the
state. Announcement of these grants
is expected by Jan. 1, 1998.

Billie Bolton is the Senior Communications
Officer of the Administrative Office of the
Courts.



SECRETARY OF STATE CORPORATIONS DIVISION

Changing The Way Attorneys
Do Business In Georgia

By Secretary of State
Lewis Massey

personnel changes in each division

Corporations Division can better

of our agency. Since recent improve- serve you.

CORPORATE ATTORNEY JIM services have been in part inspired

Wagner of the firm
Powell, Goldstein, Frazer
and Murphy remembers
when just reaching an
operator in the Secretary
of State (SOS) Corpora-
tions Division was an
exercise in patience. Many
legal professionals remem-
ber a time not long ago
when callers to our
Corporations Division
were often placed on hold
for up to 10 minutes
before reaching an agency
operator. Once a customer
actually reached a live
voice, it was not uncom-
mon to wait seven to 10
days for a name reserva-
tion approval and up to 21
days for corporate docu-
ments to arrive.

When | arrived at the
Capitol in January of
1996, performance indica-
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tors like these prompted me to work by feedback from you—Georgia’s
to improve customer service offer-  legal professionals—I would like to

ings in all five Secretary of State share a few of these improvements
operating divisions. In the two and a for the benefit of all State Bar of
half years since, we have made Georgia members and encourage
technological improvements and your continued input on how our

G E ORGI A B A R J OURNAL
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ments to our corporate products and

Today, the average telephone
hold-time has been reduced by 80
percent. On “high volume”
days such as Mondays and
the day after holidays,
average hold time is
sometimes close to two
minutes. Most other days
the average wait before
reaching a customer
service representative is
less than 30 seconds. And
once a representative is
reached, the long wait of
recent years has been
replaced by instantaneous
confirmations on name
reservation requests. This
is particularly impressive
when you consider that
approximately 1,500
telephone calls are re-
ceived by the Corporations
Division each day. This
“instant approval” alone
has speeded the incorpora-
tion process by at least
seven days and is saving
taxpayers more than $40,000 per
year in postage and other costs
associated with unnecessary mailing
of name confirmations.

The volume of business con-
ducted by the Corporations Division



is astounding and, | believe, indica-
tive of the Georgia Bar’s efforts to
make this state an attractive forum
for incorporation, and of Georgia
political leaders’ aggressive pro-

liability company. Having this
information at our fingertips enabled
us to immediately counsel the client
that the contemplated merger would
not work with an LLC, and that the
business stance. In addition to the transaction would have to be restruc-
1,500 phone calls received per day, tured.” Representing clients doing
an average of 1,200 corporate filings business in virtually all 50 states,
are received each week, more than Wagner considers the Georgia
6,000 corporate names are reserved Secretary of State’s office to be “on
and 7,000 certificates and copies are the leading edge of corporate infor-
mailed each month. mation and services.”

The Secretary of State home The Corporations Division
page located atww.sos.state.ga.us recently expanded its on-line service
has become an invaluable tool for  with the addition of a new feature
attorneys doing business with the  allowing Georgians to pay for
Corporations Division. The site certificates and copies using a credit
allows customers to search for basic card when purchased through the
corporate information—updated Secretary of State Web site.
daily—such as registered agent, This new service allows Georgia
entity status, officer name and law firms to specify shipping instruc-
address and date of formation online, tions and essentially write just one
free of charge, 24 hours a day. In check for all monthly corporate
addition, Internet requests for name purchases. As of Aug. 1, 1998,
reservations, certificates of existence customers may also establish ac-
(good standings) and certified copies counts with the GeorgiaNet Author-
are now also accepted and may be ity to be debited each time an order
made by clicking a link at the is placed. The new system is faster
Corporations Division Web site to than traditional document requests
reveal a convenient “form fill” order by mail and fax, and can be used for
blank. all Corporations Division activity,

On-line name requests received including payments associated with
during business hours will almost new filings. In many cases customers
always be confirmed by return e- receive same day service, or no later
mail within one hour of receipt; than next day service. For security
certificates of existence requested  purposes, all credit card processing
before 3 p.m. will be mailed the is handled by GeorgiaNet. Contact
same day as requested and certified Linda Driskill at (404) 656-6576 to
copies will be mailed no later than  establish an account.
one business day after the day of While we believe the Internet is
request. the most efficient tool for name

Jim Wagner also recalls a recent reservations and document requests,
example of how the Corporations Georgians without access to the
Division on-line services have Internet should notice considerably
enabled him to save his firm’s clients improved telephone service due to
and himself valuable time. “While on the development of an innovative
a phone conference with a client who customer assistance program. The
was contemplating a merger with an Customer Service Group is staffed
entity the client believed to be a by nine full-time employees and one
corporation, we accessed the SOS supervisor. As there has been no
Web site and determined that the employee turnover in that unit in
other entity was in fact a limited more than a year, these “seasoned
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professionals” are yielding real
dividends, the most obvious of
which is the absence of complaints
by callers into the division.

In addition to providing custom-
ers with instant name reservation
confirmation and reducing telephone
hold-time for basic corporate infor-
mation, experienced customer
service operators now provide callers
with timely answers to commonly
asked questions.

The Secretary of State Corpora-
tions Division is committed to
further enhancing customer access to
the division’s products and services.
Division staff are actively involved
in the Digital Signature Task Force
and the Georgia Electronic Com-
merce Association in the hopes of
increasing on-line service capabili-
ties of this office. We will continue
to work with the State Bar of Geor-
gia to meet the growing needs of its
members.

Comments and suggestions are
welcomed and should be directed to
Corporations Division Director
Warren Rary at (404) 657-8371 or
Assistant Secretary of State Cathy
Cox at (404) 656-288E

website
ad from
jennifer




Opening the Doors of Public Busines

By Hollie Manheimer

PUBLIC ACCESS TO GOVERN-
mentmeetings and records is vital to
guarantee a successful democratic
society. Open public meetings allow
citizens to voice opinions about
zoning, budgetary and school board
decisions. They allow us to be
present when a local housing author-
ity meets to authorize a $20,000 raise
for its chief.

Similarly, open records laws
allow us to obtain police and acci-
dent reports, learn the amount for
which a city settled a sex discrimina-
tion suit against a city employee,
discover where our tax monies go
and see incident reports documenting
a local shooting and riot. In short,
just about any action by a public
body or agency is public knowledge.

Fortunately, laws exist in Geor-
gia to mandate this concept of open
government. We know these laws as
the open meetings and open records
law, the sunshine laws, the access
laws, or in general, the principal of
freedom of information. Unfortu-
nately, however, these laws often are
not enforced.

In 1994, First Amendment
lawyers, public interest advocates,
press organizations, academics and
others around Georgia organized to
form the Georgia First Amendment
Foundation (GFAF). This 501(c)(3)
non-profit agency was incorporated
with the sole mission of educating
the State about the access laws and
their importance. GFAF hoped to
elevate interest in the laws, and to

educate all concerned — both the
public officials empowered to make
the decision to keep meetings open

the public, unless a narrowly tailored
exception applies.
The problem is the laws, as they

and records available, and the public now stand, really provide only one

and press who too often felt they
were shut out inappropriately.

option for anyone who may wish to
challenge a supposed improper

The open meetings act, codified closure. If you don’t get what you

at O.C.G.A. 8§ 50-14-&t seq

Add.
I

LLLLLLLLLLLL

GEORGIA FIRST
AMENDMENT
FOUNDATION

1 1
your rgn L IO Know

prescribes the general principal of

want, you can sue. The aggrieved
open door seeker may file a lawsuit
demanding access and alleging the
law was violated. But is the average
citizen really going to pursue any of
these options? Is it really worth
going to court to challenge the fact
that a city council authorized the
purchase of a new police car, without
even meeting, much less in public?
Or to find out which businesses in
town failed to comply with the city’s
sewer ordinance? These shortcom-
ings were the impetus behind the
formation of GFAF, and behind some
more recent changes in the law itself.
Since its inception, in an attempt
to serve as the watchdog of public
access to government, GFAF has
written numerous inquiry letters to
public agencies, inquiring about the
agency’s compliance with the open
government laws. If GFAF learns
that a public agency routinely meets,
but fails to comply with the notice
(of meetings) equirements set out by

openness: all public meetings are to statute, it writes the agency to inquire
be open and accessible to the public, as to why. Similarly, if GFAF learns
unless a narrowly tailored exception that a public agency is charging more

applies.

Analogously, the open records
act, codified at O.C.G.A. § 50-18-1
et seq prescribes a similar principal

than the $.25 per copy per page of

public records prescribed by law, it

writes the agency to inquire as to why.
GFAF also has conducted

of openness: all public records are to innumerable workshops around the

be open for personal inspection by
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State in an effort to teach awareness



of the laws. Recently, in Ellijay, a developments around Georgia.
member of the Gilmer County GFAF responds to inquiries from
Commission, the news editor for the public officials, the public and press,
(Ellijay) Times Courierand a First such as the following examples:
Amendment lawyer participated in a 1. From public officials: Reporters

dialogue about the practical implica-
tions of the sunshine laws. In the
afternoon, the audience members—a
composite of public officials, the
public, and the press—participated in
practical exercises attempting to
work through access disputes in a
safe setting to determine the

appropriate interpretation of ____________________________________________________|

IS it really worth going to court to
challenge the fact that a city council
authorized the purchase of a new
police car, without even meeting,
much less in public?

Similarly in Columbus
recently, the Mayor of
Columbus, the metro editor
of theColumbus Ledger
Enquirerand a First Amend-
ment lawyer again led a
panel discussion about the
access laws. The audience
members later that day tried

demand information that | don't
think is a public record. And they
want to see it immediately. In fact,

always charge more for a copy
than the $.25 cents a page allowed
by Georgia law. What should | do?
GFAF seeks to prevent problems
like these before it becomes neces-
sary to go to court to resolve them.
In terms of recent legislative
developments, Georgia's 1998

their requests seem so broad that | session left observers with some

would need to spend all of my
working hours to comply. How do
| handle this?

their hand at hypothetical exercises 2. From the public: My city council

designed to teach understanding of
the laws.

GFAF also has created a series
of literature in an effort to spread
such information as widely as
possible. GFAF’s newest publication,
due out by the end of 1998, is a joint
project with the office of the state
attorney general. The two offices
will publish “A Citizen’s Guide to
Open Government in Georgia.” The
seven page volume will arm both
public officials and citizens with the
rudimentary interpretations of the
open government statutes, provide
resource material for further inquiry
and include sample open records
request forms.

GFAF's quarterly newsletter
ledgers statewide open government
violations, and provides substantive
and insightful analysis concerning
current open government issues. The
newsletter also provides resource
material for further inquiry. The
newsletter is the vehicle which keeps
those interested abreast of access

3.

4.

5.

6.

closes public meetings at the drop
of a hat, invoking an exception to
the Open Meetings Act, only to
emerge announcing a decision on
some issue clearly not covered by
the exemption. What can | do
about this?

From the public: My county
commission whips through its
agenda so fast, it seems that
they’ve met beforehand to pri-
vately thrash out their differences.
Can | do anything about this?
From the press: My local school
board seems to spend more hours
in executive session than in public
session. Do | have a remedy to
challenge this?

From the press: Our local police
department conveniently mis-
places incident reports involving
prominent citizens. How do we
address this?

From the public and press: My
local agencies charge prohibitively
expensive fees for finding and
copying records. In fact, they
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optimism as to the future state of
open government in Georgia. The
General Assembly passed H.B. 1549
which empowers the state
attorney general to bring
civil and criminal actions to
enforce compliance with the
access laws. The new law,
effective just as of July 1,
1998, offers citizens another
potential avenue of relief.
GFAF welcomes
inquiries, and welcomes
requests to receive its
newsletter and other publi-
cations. Furthermore, GFAF wel-
comes the opportunity to conduct
workshops and to speak in communi-
ties around Georgia. For more
information, please contact GFAF at
990 Edgewood Avenud\l.E.,
Atlanta, GA 30307, (404) 525-3644.

Hollie Manheimer is the Executive Director of

the Georgia First Amendment Foundation. She
received her J.D. degree from Emory Univer-
sity and was admitted to practice in 1992.

Marvin
Brown -
new




Bar Foundation Awards $2.25 million

By Len Horton contribution, which enabled the grant Project, The Georgia Law Center on
awards of this Board.” Homelessness and Poverty and the

AT ITS ANNUAL GRANT Several grant awards, in accor- Pro Bono Project of the State Bar of
decision meeting on Aug. 14, 1998, dance with the stated purpose of the Georgia all received grant awards.
the Board of Trustees of the Georgia Foundation, were made to support Another area where the Founda-
Bar Foundation approved 26 grants, civil legal services for people who  tion has made a major commitment
totaling $2,250,000 — the largest cannot afford a lawyer. Together, over the years is education. The
total amount ever Youth Judicial

awarded in one year.
The 24 different
grant recipients were
selected from among
42 applicants re-
guesting more than
$3.5 million.

The $2.25
million total was in
addition to approxi-
mately $1.7 million
awarded to the The recipient of

Georgia Indigent $9,400 this year, it is
Defense Council and Len Horton (left), Executive Director of the Georgla Bar Foundation, a very popular and

more than $415,000 Wanda Torbert, Executive Director of The Children’s Tree House, Patty  highly praised
to the Georgia Civil Cardin, Chairperson of The Children’s Tree House board and Paul program that has
Justice Foundation asKilpatrick, former President of the State Bar of Georgia and board peen supported by the
stipulated by order of member of The Children’s Tree House, share a laugh during a visitto  Foundation annually
the Supreme Court the Center. The Georgia Bar Foundation awarded $24,000 to The since 1986.
of Georgia. Children’s Tree House during the coming year. The YLD High

“l am very proud School Mock Trial
of the support the Foundation was  Georgia Legal Services and Atlanta Committee has also received grant
able to provide at this meeting,” said Legal Aid received approximately awards every year since 1986. For
William D. Harvard, President of the $1.6 million, the largest amount ever fiscal year 1998-1999, it received

Program of the State
YMCA of Georgia
introduces 11th and
12th graders to our
judicial system, from
trial to appellate
courts, by having
them debate both
sides of an issue
before a panel of
lawyers and judges.

Georgia Bar Foundation. “Some awarded to them in one year. $58,000. Over the decade, it has
really important organizations in In addition to helping the two become an effective and popular part
every area of the state are committedmajor organizations named to of a comprehensive, law-related

to solving a number of law-related  receive Legal Services Corporation educational curriculum in many
problems of concern to us all. funding in Georgia, the Foundation  Georgia schools. By playing the
Georgia’s lawyers, working in awarded grants to several other roles of attorneys and witnesses in a
partnership with Georgia’s bankers organizations working to help fictitious case, students gain a basic
as part of the Interest On Lawyer provide legal assistance to the poor. understanding of how our judicial
Trust Accounts program, are helping The Atlanta Volunteer Lawyers system helps resolve disputes. (See
to solve these problems. All Georgia Foundation, Georgia Access To article on page 48.)

attorneys should be proud of their ~ Justice Project, Georgia Justice Another educational effort
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targeting Georgia’s school children is gia. Since 1986, the Foundation has Cannon’s Foundations of Freedom

the Georgia Law-Related Education
Consortium of the Carl Vinson
Institute of Government at the
University of Georgia. This year’s
grant award of $70,800 from the
Foundation ensures that the LRE
Consortium will help provide civics
education to children from kinder-
garten through the 12th grade.

The Center for Children and
Education received a grant for
$10,000 to assist parents and their
children in improving their local
school systems. Their reach extends
to rural Georgia as well as major
cities.

As it has for many years, the
Foundation continued to help
children in other ways as well. The
Athens Area Child Abuse Prevention
Council, the Barrow County
Children’s Advocacy program, the
Cherokee County Children’s Advo-
cacy program, the Children’s Tree
House, the Edmondson Telford
Center for Children, the Gateway
Center, and Kids in Need of Dreams
all received grant awards.

Since 1988, the Foundation has

consistently supported this popular,

program received $37,100 to estab-

much praised program, which boasts lish a speakers bureau to educate

a low recidivism rate.

Another criminal law related
grantee receiving funds was the
Georgia Justice Project. This pro-
gram, too, specializes in returning
supposedly “lost cause” people to
productive, law-abiding lives. By

business, community, civic and
school groups about the law and the
judicial system. With a better under-
standing of the judicial system will
come a better appreciation of law-
yers and the role they play in society.
Together, these 26 grants are a

making these people, in effect, a part significant contribution of the

of the family of staff members who
run the program, GJP creates an
artificial but realistic family environ-
ment where pleasing a new family
becomes more important than falling
back into a life of crime. This
program is managed by Doug
Ammar and received $36,000. An
article in the last issue of tldeurnal
focused on GJP.

Since 1989, the Lowndes County
Drug Action Council has become a
special project of the Foundation.
This program has taken the streets
away from drug dealers in two
housing projects in Valdosta.
LODAC has also become a model
for other areas needing a way to turn
youth living in public housing away

been a major supporter of CASA, the from drugs. Under the leadership of

Court Appointed Special Advocates
program in Georgia. The $35,000
awarded this year will be used to
help create several new programs
throughout the state. The premise of
CASA is that children need advo-
cates for them in court proceedings
regarding their abusive parents. The
program encourages volunteers to
assist in these cases and to continue
to look after the needs of these kids.
Helping soon-to-be-released
inmates was the major focus of the
grant to The BASICS World of
Work, which is led by Ed Menifee —
a motivational speaker and promi-
nent leader of efforts to help people
avoid returning to crime after being
released from prison. Mr. Menifee
gives his lectures in transition and
diversion centers throughout Geor-

attorney Steve Gupton, the Valdosta
Bar Association has made LODAC
its major project.

The Foundation also made a
grant to the Southern Center for
Human Rights. The goal of the
$27,500 award was to help solve the
legal problems of inmates in the
Georgia prison system.

The Diversity Program of the
State Bar of Georgia received a
$10,000 award to create two new

lawyers and bankers of Georgia,
working together for the good of all
Georgians. A complete listing of all
grants awarded is available upon
request.

In addition to these discretionary
grant awards, the Foundation, by
order of the Supreme Court of
Georgia, gives 40 percent of all net
Interest On Lawyer Trust Accounts
(IOLTA) revenues to the Georgia
Indigent Defense Council (GIDC).
The GIDC funnels money to
Georgia’s counties to help pay for
legal assistance to people charged
with crimes. Since IOLTA was
created, GIDC has received more
than $10 million.

The Supreme Court of Georgia
has also ordered that 10 percent of
net IOLTA revenues should go to the
Georgia Civil Justice Foundation,
which is the charitable arm of the
Georgia Trial Lawyers Association.
GCJF specializes in developing
programs to educate the public about
the civil justice system.

Through you, the lawyers of
Georgia, in your participation in
IOLTA and with the assistance of
Georgia bankers and under the
guidance of the Supreme Court of

programs suggested by Chief Justice Georgia, the Georgia Bar Foundation

Benham. The first will provide
advice to lawyers and law firms who
want to hire a minority associate for
the first time. The second seeks to
establish a lending program to help
any minority attorney starting a new
practice.

State Bar President Bill
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has become your charitable organiza-
tion devoted to helping solve some

of the most important and challeng-
ing legal problems of the sta&.

Len Horton is Executive Director of the Geor-
gia Bar Foundation.



High School Mock Trial Sets New Goa

By Carol Brantley

FOLLOWING A SUCCESSFUL
Tenth Anniversary campaign,
leaders of the YLD’s
high school mock trial
program are already at
work on its first-ever
fall funding campaign.
“On behalf of the 1500
students, 120 teachers,
and 800 attorneys
expected to take part in
the 1999 Georgia Mock
Trial Competition, |
welcome the support of
members of the State
Bar of Georgia,” stated
Rick Sager, Chair of the .
YLD High School
Mock Trial Committee.
The Committee’s
Subcommittee on

individuals who have been friends of results by 10 percent.

the program will be contacted this “We need to continue our efforts
fall for donations to the annual fund. to broaden the base of support for
The goal is to exceed last year’s the program,” said Roy Manaoll, Vice

Chair of the Committee.
The program has been
funded again for 1998-
1999 by the Georgia
Bar Foundation using
IOLTA funds. With
additional private
support, program
leaders hope to increase
by 5 percent the number
of schools and students
participating in the
program. According to
Manoll, “We see so
many positive benefits
for the students, their
schools, and their
communities, that we
would like to see the

Develop_ment Mmanages The 1998 Georgia Champion Mock Trial Team from Clarke Cen-  Program in many more
the funding effortand  tral High School in Athens (above) attended the national tour- G€orgia schools.”
the Awards Banquet.  nament in Albuquerque, New Mexico. The coaches are pic- Donors who contributed

Last year’s Awards_ tured, I-r: Solicitor Kenneth Mauldin, Phillip Griffeth, George $50 or more are listed
Banquet was the first  Harwood, Professor Tom Eaton, Elizabeth Grant, and Rick ©On page 50-
sponsored by the group, connelly. (Photos by Craig Harding) Growing from a

and it honored Justice
George H. Carley along
with attorneys Elizabeth
Bloom Hodges and
Warner S. Fox. The
second annual Awards
Banquet will take place
in April of 1999 and
honor the Georgia Bar
Foundation for its 10
years of support for the
program. Other honor-
ees will be announced
in January. Firms and

small effort by two
Clayton County teach-
ers, a local judge and
district attorney, the
competition has rapidly
become the largest
program—in numbers
of affected people—
supported by the State
Bar. The Georgia Bar
Foundation’s grants
from IOLTA funds have
also played a key role in
the growth of the
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program. Program co-sponsors from
the General Practice and Trial Law
Section and Criminal Law Section of
the State Bar have also made major
annual contributions. Increasing
demand to expand the

Center. “Seeing the change in the
students and their excitement in
exploring the case remind me why |
wanted to be a lawyer.”

The program conveys to young

volunteer-to-cash contributions; for
every $1 contributed last year, some
$64 in services was donated. A
modest budget of about $120,000
supports the teams, fourteen regional
competitions, the state

program to more Georgia

competition, and various

high schools has created K:g,. special contests.
the need for an even i henily ) f “Our goal is to
larger funding base. | f increase cash donations in
113 II
The response last f\ ‘F:-. i order to offer more
year was wonderful, and JI| b T J,l 1 support to local teams,
we are particularly | T f-“'*r ',f.k\,-'“ f— | include more Georgia
appreciative of the ﬂ-l -y ! Vel high schools, and diver-
donations which were ! i Lf T-.;_i.'_T‘ e *“j—'__-"_'?,_ T sify the funding base,”
sent in to honor the | -‘4?_1 \ Tl == said Charles T. Lester Jr.,
memories of several et Jel o "o of Sutherland, Asbill &
persons who had been 4 !'- o VK iy ! I Brennan, a team coach
active supporters of the R ety — who also serves as
program. Donations by AT — S T Honorary Chair of the
friends of the late Barry e Subcommittee on Devel-
Karp and Susan Devitt, - T— opment of the YLD High
for example, will be used School Mock Trial

for special projects. We
to explain the various

program while meeting
concerns about tax
implications,” stated
Philip Newton, State Mock Trial
Coordinator.

Over the program’s history,
students have explored many legal
subjects through mock trial cases,
including drug trafficking, DUI (host
liability), battered woman syndrome
defense to murder charge, freedom
of speech in a school setting, sexual
harassment in the work place, and
wrongful death. Each year a new
civil or criminal problem is explored,
often on the cutting edge of develop-
ments in the law. There are opportu-
nities for attorneys to work with
teams and to organize the competi-
tions. “It is absolutely the best thing
| do for myself, and | encourage all
my friends to get involved,” stated
Rhonda Klein, an attorney with the
EEOC and team coach at the
Lorenzo Benn Youth Development

Craig Harding, the founder of the Georgia Court Artist Con-
are preparing a brochure test, was killed in a tragic car accident on June 2, 1998.
This is a sample of Craig’s court artist sketching of the 1997
options for supporting the Georgia Champion Mock Trial Team from Ware Magnet
School in Manor while attending the national tournament
in Nashville, Tennessee.

minds the power and potential of the
law to change individual lives. Jeff

Bradley, now a student at the Univer-

sity of Georgia, was being held in a
youth development center when a
caring teacher persuaded him to join
a mock trial team. The same is true
for Edward Corbett, who just won a
$50,000 Guy Milner Scholarship to
support his college studies. Not all
students turn to the law as a career,
as did Kim V. Gross from the
Jonesboro High School team, or
Adam Webb from the Brookstone
School team, but all come away with
a new appreciation for the rule of
law, a better understanding of sound
argument, and greater self-confi-
dence in speaking.

The foundation of the program is
the attorneys who donate their time.
The program is unsual in its ratio of
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Committee.

A new contributor
joined the program this
year to underwrite its
media-related contests.
The Georgia Press
Educational Foundation
gave $1,000 to support the Court
Artist and Journalism Contests.
The Court Artist Contest went
state-wide in 1998 and is judged
by the Savannah College of Art
and Design. The Journalism
Contest is still being field-tested
and was judged in 1998 by the
Athens Daily NewsThe field-
testing of a Video Contest is
anticipated for the 1999 season.

Another new program currently
underway is the inaugural session
of a Law Academy. In association
with the Walter F. George School
of Law at Mercer University, the
Committee will hold mock trial
training sessions over a long
weekend, November 12-15, in
Macon. Applications for admission
and scholarships are available from
the mock trial office.



For more information on spon-
sorship opportunities or registration
for any of the Committee’s pro-
grams, or to be added to the banquet
invitation list, contact Philip Newton
at the mock trial office at the State
Bar headquarters: (404) 527-8779,
(800) 334-6865, mtrial@gabar.org.
Gifts may be made as memorials or
designated for special programs—
like the Law Academy, Summer Law
Camp, or fund for the expenses of
the state champion team at the
national tournament. Donations
should be made payable to the
“Fellows Foundation” and are fully
tax deductibleE

Carol Brantley is the Development Consultant
to the YLD High School Mock Trial Committee.
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With Data and Justice For All

By Amy E. Williams

IN THE PURSUIT OF JUSTICE,

ings if an official does not know an  circumstances of the crime and all
individual’s full name. those involved in the case. They can
Only a few months old, the take extenuating circumstances into

a powerful new tool has been issued database has already had a positive account, or take note of constant
to Georgia courts. This tool comes in impact on the courts in which it has litigators.

the form of a new information

management system developed by
senior research scientist Lisa Sills
and her team in the Information

Technology and Telecom-
munication Laboratory at
the Georgia Tech Research
Institute. They have been
working closely with
officials in Georgia’s state,
superior and juvenile courts
to develop a new database
that will span county lines,
putting important informa-
tion on criminal and civil
cases at every judge’s
fingertips.

Georgia Tech first
announced the creation of
this database in April of
1998 and predicted it’s

been used. When judges pull up a Juvenile courts have their own
person’s name, they can see a list of section of the new information
all charges against that individual,  system, which was introduced in
regardless of county, and instantly  June to DeKalb, Fulton, Clayton and
Gwinnett counties. Daily
updates of the information
makes multi-county juvenile
case records immediately
available. This easy and
timely accessibility supports
the decision to hold or
release a minor, aids in
sentencing and can play a
role in custody cases.
Having such information at
hand affords judges a
broader perspective and the
ability to seek methods of
rehabilitation, rather than
simply punishment.

Both of these sections

release in June of the same Judge Hilton Fuller and senior research scientist Lisa of the system are strictly

year. The release went as

was introduced into Georgia

courts, beginning with DeKalb,

heduled d the datab Sills discuss how a new electronic database will im-
scheduled, and the data aseprove access to important court information.

confidential and can be
accessed only by certain
judges and court officials.
know if they are dealing with a But there is a component of the

Chatham, White and Floyd counties. repeat offender. system open to the public. Certain

Now, superior and state court judges
have access to information about
individual criminal records and

“The more information we have, forms for probate court are available
the better decisions we can make,” via the Internet, and citizens can
said Judge Hilton Fuller, a DeKalb  download and fill them out before

criminal and civil case histories in all County Superior Court judge and visiting the courthouse, thus expedit-

participating counties, all of which  chairman of the Georgia Courts ing their process.
can be conveniently tracked either by Automation Commission, which is The new database also saves time
a case docket number or the names funding the project. for court officials and administrators.

of the individuals involved. The
user-friendly system will even run a
search on partial or phonetic spell-

When judges look into a criminal It performs case counting functions
or civil case, they see not only the
result, but also details of the trial, CONTINUED ON PAGE 88
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«<IXEII» YLD PRESIDENT

CONGRATULATIONS TO YLD

FOR NATIONAL

By Ross J. Adams

hile we are all taught to be
Whumble, sometimes we

have to toot our own
horns. The Young Lawyers Division
has long been known within the Stat
Bar of Georgia for its work, both
service to the public and service to
the profession However, it is very
nice to occasionally get confirmation
of this from outside sources. The
recently held meeting of the Young
Lawyers Division of the American
Bar Association in Toronto certainly
served this purpose.

The ABA YLD annually be-
stows Awards of Achievement to
recognize excellence in four specifig
subject areas, and then also presen
a Comprehensive Award for overall
excellence. The four topics are
Service to the Bar, Service to the
Public, Minority Project and News-
letter. For the first time in recent
memory, the State Bar of Georgia
placed in all of the categories.

For the fifth year in a row, the
State Bar of Georgia Young Lawyers
Division won first place in the
Newsletter competition, continuing a
tradition of dominance begun many
years ago. For those of you who ha
not read th&/LD Newsletterecently,
I commend it to your attention. In
addition to the news of the Division,
there are frequently practice tips and

e Politics: A Panel Discussion. The

AWARDS

ethical issues and answers publishe
In addition, this year | have extende
an open invitation to all State Bar
Section chairs to write an article
describing their sections in order to
demystify them for younger lawyers
It is hard to improve on a great
product, but | feel a lot of pressure
from my predecessors to keep up th
winning tradition.

The Minorities in the Profession
Committee took second place in the
Minority Project category for its
program, Minority Lawyers and

program featured a panel of distin-
guished minority lawyers in politics
including Justice Leah Sears and
Attorney General Thurbert Baker. In
addition, the Women in the Profes-
sion Committee received Special
Recognition in the Service to the
Profession category for its seminar,
Rainmaking Techniques for Younge
Women Lawyers.

While receiving the above

mentioned awards was very exciting,
tsthey were only the tip of the icebergi

The Celebration of Educational
Excellence program of the Juvenile
Law Committee of the State Bar of
Georgia YLD won first place as the
most outstanding law-related public
service project in the entire country
The Celebration is a graduation part
for children who grew up in foster
care and obtained their GED or
graduated from high school, techni-
cal school or college. (See article in
the February 1998 issue of the
eJournal) The Celebration recognize
children who, against all odds,
accomplished their educational
goals. This is an absolutely fantastig
project that exemplifies what a good

G E OR G I A B A R

53

J OURNA AL

r

d

e

y

committee with dedicated members
can accomplish. The committee
chairs—Judge Karen Galvin of the
Fulton County Juvenile Court and
Karen Worthington of the Juvenile
Advocacy Division of the Georgia
Indigent Defense Council— along
with committee member Michelle

d Barclay, Project Director of the

Georgia Supreme Court’s Child
Placement Program, are to be
congratulated for this incredibly
worthy endeavor, as is the entire
Juvenile Law Committee.

In addition to all of the special
topic awards, the Young Lawyers
Division of the State Bar of Georgia
won the Comprehensive Award as
the best overall bar of our size in the
country, reaffirming that the YLD
accomplishes great work that ben-
efits the public and the profession.
While the YLD members present in
Toronto received the actual acco-
lades, all of the awards, but particu-
larly the Comprehensive Award,
really belong to every State Bar of
Georgia member who participated in
a YLD project this past year. From
projects and committees as diverse
as High School Mock Trial and
Aspiring Youth to Appellate Admis-
sions and Corporate and Banking,
the entire State Bar won the Award
of Achievement, and should be very
proud of this accomplishmeifi

YLD Elections Notice

The Nominating Committee of
the Young Lawyers Division will
meet immediately following the
YLD Executive Council Meeting
at the Fall Board of Governors/
YLD Meeting at Sandestin Hilton
Resort on November 7, 1998.

Anyone interested in running
for YLD President-elect, Treasurer
or Secretary of should contact the
YLD office at (404) 527-8778 or
(800) 334-6865 ext. 778.



&— » Exploring the Social, Legal Issues

o Surrounding Same-Sex Marriage

Robert P. Cabaj, M.D. and David W. Purcell, J.D., review the profound importance of marriage as the most
Ph.D., eds.On The Road to Same-Sex Marriage: A fundamental social institution. The book points out that
Supportive Guide to Psychological, Political, and Legal depriving gay men and lesbians of participation in this
Issues Jossey-Bass, Inc. 256 pp. $23.00 institution hagdeleteriouseffects for them not only in
Reviewed by Chip Rowan financial matters such as the various tax advantages

inuring to married heterosexuals, but also has serious

The title of a recent book edited by Robert P. Cabajpsychological effects which contribute to the feelings of
M.D. and David W. Purcell, a psychologist and  ostracism which impair gay citizens’ abilities to partici-
former Atlanta attorneypn the Road to Same-Sex pate fully in our society.

Marriage, may seem like a
misnomer in view of recent
legislative efforts around the
country to outlaw marriages
for gay and lesbian couples,
including Congress’ enact-
ment of the so-called
Defense of Marriage Act
(“DOMA™. But, after
reading the book, one
realizes that the fact that
same-sex marriage is now
so hotly debated in courts
and Congress is an indica-
tion of how far the gay
rights agenda has pro-
gressed. No one could have
imagined that Congress and
state legislatures would eve
be debating such a topic
only 10 years ago.

On the Roads a
collection of essays from
legal, sociological, psycho-
logical, historical, and
religious perspectives
concerning the various
implications of same-sex

marriage. The essays survey 8

the broad societal ramifica-
tions of same-sex marriage
and, while generally sup-

As the writers point
out, opposition to same-
sex marriage is rooted in
homophobia and stereo-
typed notions about gay
L people and their relation-

~"  ships. Many people

continue to believe that

. men and women should

o conform to subscribed

- roles in society and are

opposed to any change in

their notions of pre-set

“masculine” and “femi-

ON THE ROAD TO nine” roles. Many hetero-

sexuals do not realize that
most gay relationships do
not consist of a “mascu-
line” and “feminine”
. partner, but instead are
* based on an egalitarian
model, with both partners
sharing similar responsi-
bilities in an equal rela-
tionship.

The book also ex-
4 . plores the objections of
Psychologic certain religious sects to
al issues oy same-sex marriages, but
Furcell, A £, S0, points out that there are
many churches that
perform same-sex mar-

portive of legal recognition of same-sex unions, point outriage ceremonies and otherwise support gay relationships.

that many of the ramifications of such a sea change in The continuing debate among Christian denominations

legal status for homosexuals is unknown. about the roles of gays in the church and the propriety of
The various contributors ©©n the Roaduccinctly gay marriages shows a definite trend toward fuller
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acceptance of gay men and lesbians in all aspects of  the couple are also being litigated.

religious life. Many people mistakenly feel that all gay men and
For attorneys, the most interesting essays in the bookvomen want to get married. While the book points out

will undoubtedly be those that explore the legal develop-that surveys show that 80 percent of gays and lesbians

ments in this area. While legal arguments challenging would marry if allowed, some gay men and lesbians are

bans on same-sex marriage failed in the past, the Hawaibopposed to marriage. Noting the plethora of problems

Supreme Court’s recent decisiorBaehr v. Lewin852 faced by heterosexual married couples, including high
P.2d 44 (Haw. 1993), may rates of divorce and spousal
signal growing judicial e 2DUSE, Many in the gay

acceptance of the argument community see no reason to

that gay people should be ~ T[1@ DOOK likens SeXual orientation to  mimic what they see as a

afforded the same right to failed heterosexual institu-

marry as heterosexuals. In I‘aﬂe EIIIII ﬂBIIllBI‘ III tllﬂ SEIISE “Ial tion.
Nor are the benefits of

Baehr,the Hawaii court T

became the first to apply “lese characterls“cs are same-sex marriage to gays
trict tiny to the state’s j d lesbi bvi .0
renioion onsamecx _IMMutable, and argues that the equal 072, v
marriage, and required the prutectmn g“arantee in the “.s- argued that marriage would

State to prove that it had a promote stability among

compelling interest in nunstlt“tmn requlres gavs tn he gay men and lesbians,

preventing such marriages facilitating their assimila-

Subsequently, on remand,. a"nl‘dﬂd Inﬂ sdme right I[] marl‘y dS tion into the larger straight

the trial court found that community. But this result
Hawaii had no such compel-hﬂterﬂsex“als. is not inevitable, and there

ling reason. In so doing, the is of course no data to

court rejected familiar anti-gay marriage arguments, suchsupport this supposition.

as the argument that the purpose of marriage is procre- Perhaps the most salient point mad®imthe Road
ation.After all, not all heterosexual couples do procre-about the present prohibitions on same-sex marriage is
ate, and some gay couples do. that government sanctioned discrimination against gays in

Recently, opponents of same-sex marriage have the most profound social institution legitimizes discrimi-
argued that homosexuals should not marry because, by nation against them in all walks of life, including employ-
definition, marriage is a union between a man and a ment, housing, and public accommodations. This dis-
woman. But as the book notes, this argument is mere  crimination prevents society from benefitting from the
tautology. Furthermore, the book likens sexual orientatioffull talents and contributions of a significant portion of its
to race and gender in the sense that these characteristicsitizens.
are immutable, and, drawing on the Supreme Court’s On the Roads an interesting, thoughtful, and multi-
decision inLoving v. Virginia,388 U.S. 1 (1967), which  faceted look at this timely and controversial issue. Itis a
struck down laws banning interracial marriage, argues must read for lawyers who will no doubt be faced with
that the equal protection guarantee in the U.S. Constitu- issues concerning the rights and responsibilities of same-
tion requires gays to be afforded the same right to marrysex partnersz
as heterosexuals.

The book pO!ntS Ou_t that even if same-sex marriage I%hip Rowan, of Rowan & Neis in Atlanta, concentrates in representa-
not legally sanctioned in the near future, there are grow-

. : .. . ' o tion of persons with disabilities in civil matters; a significant portion of
ing legal issues arising from the increasing visibility of the firm’s cases deal with issues involving HIV infection. Prior to enter-

gay unions in our SOCIety'_For mStance_’ mcrt_easmg num- ing private practice in 1995, Mr. Rowan was the Director of the AIDS
bers of gay me_n_ a_nd_ Iesblqns .are having Ch”dr_en thrOnghegal Project, a unit of the Atlanta Legal Aid Society for eight years. Mr.
Surmgat_es’ artificial ln_semlnatlon, a”O_' conven_tlonal Rowan has served on numerous boards of AIDS service providers, in-
conception. The legal issues concerning the rights of ga34:Iuding the AIDS Survival Project, the AIDS Research Consortium of

and Iesblan parents and the partners of these parents arﬁtlanta, the Ryan White Planning Council for Fulton County and the
already bemg heard in courts around the country. Other Haven Foundation. He received his law degree, with distinction, from

legal issues arise when gay couples break up and QUES- 61y University in 1986,
tions of which party gets the jointly-owned property of
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I]uly Noted Women, Gays and the Constitution: The Grounds for
Feminism and Gay Rights in Culture and Latwy David
In federal and state courts and legislatures a numberA. J. Richards (University of Chicago Press, $22.00)
of issues regarding the legal rights of gays and lesbians New York University Law Professdavid A.J.
are hotly contested, including: same-sex marriage, child Richards compellingly argues that the case for gay rights

custody, gays in the military, domestic partnership is “a wholly principled and just interpretation of the
benefits, sexual harassment, and laws prohibiting so- demands of American revolutionary constitutionalism
called “special rights.” As such, a number of books both in respect for basic human rights (conscience,
address legal concerns related to these issues. speech, intimate life, work) and in the suspectedness of
sexual preference on the basis of constitutional principles
Sexual Orientation and Legal Right£, vols. By Alba that condemn (in areas of religion, race, gender, and
Conte (John Wiley & Sons, Inc. $265.00) sexual preference) the expression through law of forms of

This two-volume set provides an excellent overview rights denying moral slavery.” Prof. Richards’ thorough
of the constitutional background of gay rights law, sexualand timely study, which extends the thinking of antebel-
orientation discrimination and sexual harassment. Topicdum feminist abolitionists, incorporates cultural history,
covered in this comprehensive look at gay rights include:political philosophy and legal analysis to present a
employment discrimination, specific employment issues thought-provoking case for justice.

(such as domestic partnership benefits), and family law

(marriage and dissolution, child custody and visitation, The Case for Same-Sex Marriage: From Sexual Liberty
alternative reproduction, and domestic partnerships). Anto Civilized Commitmenby William N. Eskridge Jr.
especially useful feature is a state-by-state survey of gay(The Free Press, $25.00)

related statutes and case law. William Eskridge’s readable study offers arguments
in favor of expanding the institution of marriage. His
rationale is, however, likely to be controversial with both
opponents and proponents of same-sex marriage. For
instance, Mr. Eskridge presents evidence that only the
“modern West has failed to provide some form of sanc-
tion for same-sex marriage,” then argues that legalizing
such marriage “would help civilize gays” and allow gays

Ke e n an L aW and lesbians to fully participate in “institutions of civic

. life.” The book also contains an appendix of letters from a
F wide-range of American clergy members in support of
I rm n eW legalization of same-sex marriage.
Legally Wed: Same-Sex Marriage and the Constitution
by Mark Strasser (Cornell University Press, $25.00)
Arguing that bans of same-sex marriage can be
challenged on Equal Protection and Substantive Due
Process Grounds, Mark Strasser presents a persuasive
constitutional case that the “Supreme Court must recog-
nize that the right of same-sex partners to marry is
fundamental, for the sake of those individuals whose

rights are being abridged, for the sake of those individu-
als’ children, and for the sake of society as a whék.”
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Access to Justice: A Fuller Sens
of Pro Bono Publico

By Michael L. Monahan

legal matters is the underpinning of
greater access to some part or all of

Editor’s Note: This is the second of a the judicial system. Knowing where

series of articles focusing on the
topic of access to justice for low-
income Georgians.

MANY LAWYERS SPEND

problems, minimize them or resolve
them simply and inexpensively with

to go, whom to see and what to ask
are all essential in starting the
process of dealing with a legal
problem or in preventing a problem

soon will be joined by the Hispanic
Bar Association and the Georgia
Chapter of the National Asian-
Pacific Bar Association, who have
had a proposal approved to translate
and print four State Bar pamphlets
into Korean, Spanish and Vietham-

from the outset. People need to knowese.
substantial time helping people avoid that they can settle certain disputes

without a lawyer in magistrate court
and they need to know when it is

concise, useful information delivered best to see a lawyer. And when they

in the proper context. This is true
whether clients are affluent or
impoverished. Access to information

do consult a lawyer, people should
have specific referral information
available so the search for an attor-

about legal rights and responsibilities ney qualified to handle their legal

is very important to the public,

need doesn’t consume them before

according to studies by the American they have a chance to resolve their

Bar Association and our own per-
sonal experience—experience that
tells us about 50 percent of the legal
needs of low-income Georgians can
be resolved through very low-cost
intervention such as consumer-
friendly legal information and self-
help materials.

Programs like Georgia Legal
Services and Atlanta Legal Aid
Society have been experimenting
with some low-cost methods like
these. The private bar could help us
evaluate them, improve upon them

problem.

A long-favored method for
meeting the legal needs of Georgia’s
citizens is client legal education in
the form of brochures covering a
wide range of topics such as land-
lord/tenant law, bankruptcy and
wills. Brochures are not only low-
cost and low-tech, but a larger
portion of the population can be
reached with brochures written in
plain English at a reading level
appropriate to the audience. These
are particularly effective when they

and share with us activities that have provide lawyer referral information.

worked successfully for them, as
well as their ideas for other low-cost
methods.

User-friendly information about
the legal system and about specific

Currently, many legal education
brochures are available both in
English and in Spanish. The State
Bar of Georgia already produces
some fine consumer pamphlets, and
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The paper format of the brochure
is easily converted to an Internet-
ready electronic file that someone in
rural Georgia could access from a
computer at a local library or school.
Equally effective as the brochure are
law-related education for adults and
local library shelf space dedicated to
popular legal topics, including
divorce, child support, name change,
landlord-tenant and bankruptcy
issues. While no form of client legal
education can take the place of legal
advice, all are useful in diagnosing
and evaluating the magnitude of a
legal problem, and in helping a person
sort out whether or not she should
talk to a lawyer. Occasionally,
brochures are sufficiently informa-
tive to empower a person to address
effectively their legal problem
without the direct assistance of a
lawyer.

Self-help materials remain an
important tool for legal services
attorneys in providing access to
justice. Materials designed to help
legal services seekers help them-
selves can be used to afford volun-
teer lawyers more time to devote to



the intensive advocacy work that
only they can do. Frequently, in legal
matters that fall under the jurisdiction
of a magistrate or probate court,
clients seeking legal assistance can
be given advice by a lawyer followed
by self-help materials. Some landlord/

volunteer lawyers to screen and
answer calls on topics such as
evictions, repairs and security
deposits. The Atlanta Legal Aid
Society manages the Seniors Legal
Hotline, which provides legal

advice and brief services through

tenant and probate issues (minor birthpaid staff and volunteers. Both

certificate corrections, guardianships,
even simple estate matters, for

hotlines use specialized technology
for gathering information, making

example) are suitable for self-help, asreferrals and producing client

are some administrative matters or
agency fair hearing requests. Self-
help packets covering specific legal
issues for magistrate courts and smal
claims would be useful to both the
client and the court. The packets
could contain both affirmative and
defensive materials that the litigants
could use in fashioning their plead-
ings. There is also a need for good
self-help information about non-
litigation matters, such as drafting
powers of attorney.

We already know that many
people are in court on@o se
basis (many by choice, many not by
choice). And we know that the
courts are struggling to meet the
challenges of legal consumers who
are entitled to their day in court.

In fact, the Judicial Council’s
Committee orPro SeLitigants,
which includes several State Bar
appointees, is expected to deliver
its report this fall.

Other kinds of information that
foster access to justice include
technology-based systems such as
legal hotlines and “warmlines”
(automated telephone information
systems that provide general legal
information about one or more
specific topics), and Internet-based
services—all designed and super-
vised by Georgia lawyers. There
are two hotlines currently providing
advice and brief legal services to
low-income Georgians. Georgia
Legal Services operates a state-
wide landlord/tenant hotline
supervised by a lawyer and using

correspondence. Hotlines have the

—
Participants did not

approach the justice
system because they
doubted that it would
help, were concerned
about the costs, felt
their problem was not
sufficiently serious, or
simply wished to handie
the matter without
legal assistance.

capacity to reach a large number
of people, enabling them to deal
with a legal need or avoid a legal
problem altogether. Feedback from
callers on these ready sources of
information has been overwhelm-
ingly positive.

Internet-based legal information
services offer a unique opportunity to
afford access to justice. Access to
the Internet is becoming widespread
and available in public locations such
as libraries, cybercafes, social
service agencies, government offices

through this medium are vast, and
lawyers need to be working to get
ahead of the curve. Our goal is to
nurture targeted information services
that are designed and supervised by
Georgia lawyers, and that have
clearly defined, measurable out-
comes. Examples of Internet legal
information services include a
domestic violence pilot project that

is already underway. In several
counties in Georgia, the local courts
are working in conjunction with
Georgia Legal Services, Atlanta
Legal Aid and local shelters for
battered women to provide informa-
tion on and assistance with petitions
for temporary protective orders
(TPOSs) online. The domestic vio-
lence website (currently fully avail-
able only in the test areas) provides
maps to courthouses and other legal
resources, and allows women to
answer questions online that result in
a printed petition for a temporary
protective order that complies with
Georgia statutory requirements.
Future plans include the addition of
referral lists for local family law
attorneys. Georgia lawyers helped
design the website and GLSP and
ALAS attorneys supervise the legal
activity related to the website.

We can further the job of
providing access to justice for
Georgians by using our legal and
communication skills to enhance the
availability of low-cost intervention
ideas such as these consumer-
friendly legal information and self-
help methods and materials. The
private bar can be a valuable re-
source to staffed legal service and
volunteer lawyer programs. It can
support them in their work to meet
real legal needs, and assist them with
technology design and implementation,
and with other efficient and cost-
effective legal information tool&l

and courthouses. The opportunities tOMichaeI L. Monahan is the Director of the Pro

make information widely available
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Practical Suggestions for Handling
Independent Adoptions

By David P. Darden

AS ANY ATTORNEY WILL

attest, we are often asked “What type
of law do you practice?” When |
respond that my areas of concentra-
tion, other than business and per-
sonal injury trials, include adoptions,
the response is almost always
positive. “You must find adoption
work very rewarding.”

While handling adoptions is
indeed very rewarding, it is a type of
practice which | believe requires
sensitivity, common sense, and
attention to detail. | offer several
reminders and suggestions based
upon my experience in handling
adoptions over the years:

1. Understand the Code.

There are four types of adop-
tions: agency, independent, steppar-
ent, and relative. A separate part of
the Code addresses each type of

institutions or agencies, depending
on the county in which the petition is
filed.

Some of the provisions of the
Adoption Code apply to all four
types of adoption. Others are specifi-
cally relevant to independent adop-
tions. In order to determine which
provisions are
applicable
to inde-
pendent
adop-
tions,
one
must
review
O.C.G.A. 819-8-5.

Although they are similar, there
are several important differences
between independent adoptions and
agency adoptions. Obviously, in an
agency adoption the biological

her child for adoption. This activity
constitutes “placement” under the
rules of the D.H.R. and is limited to
licensed child-placement agencies.
Perhaps the most significant
difference between agency adoptions
and independent adoption is the
nature of financial assistance that can
be provided to a birth mother. A
licensed child-placement agency
may providdinancial assistancan
addition to medical expenses,
provided the assistance relates to
expenses arising from the mother’s
pregnancy or the child’s birth. This
includes reasonable living expenses.
In an independent adoption, the
prospective adoptive parents are
specifically forbidden from provid-
ing payments the Code refers to as
“inducements.” O.C.G.A.
819-8-24(b). “Inducements” include
anyfinancial assistance, either direct

parents surrender their parental rightsor indirect, to a biological mother

in favor of a child-placement agency.

other than reimbursement for medi-

adoption. O.C.G.A. 819-8-5 contains The agency then takes responsibility cal expenses directly related to her

the requirements for an “independent
or private” adoption when a child is
adopted by a third party who is
neither a stepparent nor a relative of
the child, and the adoption is not
done through the offices of the
D.H.R. or a child-placement agency.
In short, the child is not placed by an
agency, but through independent or
private means. A home investigation

for “matching” the baby with the
prospective adoptive parents. In an
independent adoption, the biological
parents release their parental rights
in favor of the adoptive parents, with

pregnancy, the child’s birth, and
medical care for the child. Violation
of this provision is a felony.

The argument can be made that
this section is not violated if the

the Department of Human Resourcesprospective adoptive parents give

being given responsibility for the
child if the independent adoption is
somehow discontinued.

Attorneys handling independent

financial assistance to the birth
mother which does not “induce” her

to surrender her parental rights. In

other words, the argument is made

is nonetheless required for indepen- adoptions should take great care not that a charitable contribution to the
dent adoptions. The home investiga- to “match” adoptive parents with a

tion will be performed by various

biological mother wishing to place
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birth mother with “no strings at-

tached” does not serve asinduce-



mentand is therefore not prohibited.
| am not aware of any support for
this argument in reported Georgia
cases and this approach would
constitute a significant risk to the
validity of the adoption.

2. Follow the Forms.

The essential documents to be
utilized in an independent adoption
are set forth in the adoption code.
Georgia law provides that the
surrender documents must only

of the laws of the state in which both
the adoption and surrender will
occur. In such cases, the attorney
should make an attempt to comply in
every possible respect with the
adoption laws in both states, particu-
larly with regard to those laws
regarding the surrender of parental
rights and the revocation of surren-
der.

All adoption petitions are
required to contain certain informa-
tion (O.C.G.A. 819-8-13). Generally,

substantially conform to the provided the Code requires that the petition

forms, but it is better practice to
follow the exact wording of the
forms provided in the Code. The
attorney (or other representative of

include surrender and acknowledg-
ment documents and affidavits,
health background forms, verifica-
tion of I.C.P.C. compliance and

the adoptive parents) must meet with documents reflecting notification to

the natural parent as a part of the
process of surrendering parental
rights. This will remove any question
as to whether the party surrendering
his or her rights fully appreciated the
legal impact of the act of the surren-
der. If the surrender of parental right
is to take place in a hospital, it is
advisable to make prior arrange-
ments with the hospital for the

the biological father. With regard to
independent adoptions, further

father which may prove helpful if he
will be difficult to locate.

The primary rule for making an
adoption “solid” is to make every
effort to notify the biological father.
Many states, including Georgia, now
utilize a putative father registry.
While the use of such registries has
passed constitutional muster, every
effort should nonetheless be made to
provide actual notice to the biologi-
cal father. If the mother names as the
father someone other than her
husband, it will still be necessary to
terminate the husband’s rights or
obtain a surrender from him in light
of the presumption of the husband’s
paternity.

A representative of the adoptive
parents must also affirm to the court
that he has met with the biological

disclosures must be made accountingfather to explain the surrender

for all funds paid for the benefit of

documents. This forecloses the

the natural mother and with regard to practice of handling the father’s

attorneys fees.

One final note with regard to the
forms—careful consideration should
be given to the drafting of the final
order of adoption. Virtually every

presence of an independent witness/ court will look to the counsel for the

notary, as many hospitals will not
normally provide this service. It is
also good practice to have the
surrendering parents initial each
page of every surrender document.

adoptive parents to prepare this
order. The order should be drafted
with care to include the proper
findings of fact and conclusions of
law. If the adoptive parents will need

In addition, one should prepare a a copy of the final order of adoption
statement to the hospital to be signedin order to obtain the birth certificate challenging, it is just as important to
or for other purposes, care should be know thepractical steps for working

by the natural mother. In this state-
ment she will surrender custody of
the child to the attorney for the

adoptive parents and authorize the
adoptive parents to obtain medical

taken on a “closed” adoption to
shield the name of the biological
parents.

records and medical treatment for the3. Know the Parties.

child during that time prior to the
entry of the final adoption order.
Finally, “following the forms”
becomes much more difficult in an
interstate adoption. The intricacies
and difficulties of handling interstate

Make every effort to meet with
the biological mother prior to the
birth of the child. This will allow her
questions to be answered in an
atmosphere less emotional and
pressurized than in the hospital

adoptions is beyond the scope of this following birth. In addition, this will

article, but it is advisable for the
adoption practitioner to be familiar

provide an opportunity to obtain
information about the biological
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surrender of rights merely by mail. A
representative of the adoptive
parents must meet with each of the
parents who are surrenderipgrental
rights and take particular care to
ensure that they understand the
procedure of surrender.

Handling adoptions can be
extremely rewarding, but it is an area
in which the law is changing and
evolving. While mastering the
complexities of the adoption code is

with people in an emotional time
with regard to the significant issue of
parenthood. Nonetheless, few areas
of a law practice are as rewarding as
assisting clients in bringing a new
future to a child&

David P. Darden is a partner with Talley &
Darden PC in Marietta. He has a civil trial
practice with emphasis in complex business,
probate and inadequate security litigation. He
also concentrates on adoptions. He is a mem-
ber of the State Bar Board of Governors. This
article is reprinted with permission from the
Cobb Bar News
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Millennium Bug: Is Your Firm Infected?

By Terri Olson

MOST LAWYERS HAVE PROBABLY
already heard, perhaps many times,
about the “Year 2000 [Y2K] prob-
lem,” but may not know the details
or what they should be doing about
it. The so-called “millennium bug” is
not a bug or error per se, itis a
problem created by a combination of
misplaced efficiency and lack of
foresight among the designers of
computer hardware and software.
(We are defining “computer hard-
ware” very broadly to include any
equipment that contains computer-
ized instruction sets). When setting
up places to record and calculate
dates, most designers used a format
of MM/DD/YY instead of MM/DD/
YYYY (03/11/98 instead of 03/11/
1998, for example). There were
logical reasons to do so: storage
space was minimized and calcula-
tions simplified.

However, once the millennium

First in a two-part series

+ Billing data automatically purged

+ Calendaring software refusing to
allow entries (if the program
restricts, as many do, entries
before today’s date)

+ Files sorted beginning with 1999
and ending with the current entries

Generally, problems exist either

in software that was programmed, or

computers and other electronic

equipment that were designed and

P

changes, a big confusion may result: if built more than three years ago.

a date recorded as 03/11/03, is it
March 11, 1903 or March 11, 2003?
Human beings usually have little
difficulty interpreting two-digit year
dates by context: if 03/11/03 is a
birthdate, it's obviously 1903, which is
in the past; if it's a credit card expira-
tion date, it's probably 2003, a date in
the future. Some programs, however,

Three years is not hard and fast, of

hard to get a complete picture of
whether or not disaster is imminent.
For one thing, many companies are
now refusing to discuss their systems
with outsiders. Whether this is born
of a reluctance to strike panic in the
hearts of the public or a desire to
avoid potential litigation, it's hard to
say. For another, many computer
programs on mainframes are so large
and so poorly documented that it is
almost impossible to know what is in
there to deal with. Some rely on
programming languages that are
used rarely today. And the complex-
ity and interrelationships among
programs have grown to the extent
that it's very difficult to tell at what
point one system will cease to have
an impact on another.

It is not realistic to call this a
non-issue. There have already been
reports of systems that have had
trouble because of date problems. |
have had credit cards that contained
a year 2000 expiration date kicked
out by card verification services. (I
will say, however, that those prob-

course. There are programs designedems have already been corrected.)

for mainframes in 1960 that use four
year dates and some sold today still
have not corrected the defect. But
the older your equipment, the more
likely that it has a problem. For
example, Microsoft Access 2.0, a
popular database application re-

are set to interpret an 03 entry as 1903jeased in 1994, is listed by Microsoft

others will convert it to 2003.
Some everyday repercussions of
the situation could include:
+ “Old” data removed from credit
reports
+ Network logins expired

as non-compliant.

Will all of this be a major
problem? Opinions vary from “it’s
totally overblown as an issue” to
“the end of the world is upon us.”
There are several reasons why it's
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Some users of old databases are
already discovering that inputting a
statute of limitations in the year 2000
produces odd results. But these
problems are so far minor and fairly
easily resolved.

Those who worry that the end of
time is here are thinking more on a
national or global level: what if
banks lose track of accounts, invest-
ments with certain maturity dates go
awry, transportation systems shut
down, the social security databases
lose or corrupt information and the



like? And at least one worried writer
has sensibly pointed out that even if
the United States and other countries

read and calculate dates properly mega-firm counterparts. For one
+ Computer software that may not  thing, the systems are more likely to
read and calculate dates properly be manual and thus excluded from

that have programmers and resource® Other equipment within the law consideration. For another, the

to devote to the task succeed in
correcting most defects in time, what
if other countries have serious
problems that they fail to resolve?
What will be the effect on the global
economy and on political stability?
There are three different poten-
tial problem levels which might
effect you: those experienced within
the law firm, those experienced by
third parties that work closely with
the law firm, and problems experi-
enced by an entire city or nation.

Y2K Problems within
the law firm

+ Computer hardware that may not

firm that may use date calculations systems are more likely to be small
to perform properly (telephone,  and independent of each other.

copy, fax) Next issue, we will cover
+ Building systems (elevators, problems associated with services
climate control, security, building- outside the law firm that the firm
wide telephone systems) nonetheless is dependant on, as well
These issues are the easiestto  as national and global issues that
spot and to correct. If you have may arise come the turn of the
brand-new computers that said “Year millennium. In addition, we will be
2000 compliant” on the box, ihay  discussing practical solutions for

be as simple as checking with the  checking and fixing your system&l
vendors of all your software (case
management, time and billing, word
processing, etc.) to ensure that the
versions you use are Y2K compliant.
This is an area where small firm
practitioners in small towns have an
enormous advantage over their urban

Terri Olson is the Director of the State Bar’s
Law Practice Management Program.
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PROFESSIONALISM

Law School Orientations Expand

FOR THE SIXTH CONSECUTIVE YEAR, THE and February programs. The October program, planned
Committee on Professionalism of the State Bar and the for Friday, October 23 from 3-5 p.m., will consider

Chief Justice’s Commission on Professionalism con- hypothetical situations taken from both the law school
ducted Orientations on Professionalism at each of the experience and the everyday practice of law to enable
state’s law schools in August 1998. While speakers students to begin to see the connections, and differences,

differed from school to school, they delivered the consis-between their ethical and professionalism responsibilities
tent message that building a reputation for professional- as law students and as lawyers. The February session will

ism as a law student and as a consider hypotheticals taken
lawyer is the greatest asset to a from law practice.
career in the legal profession. In Following evaluations from

the breakout groups that fol-
lowed, group leaders and
students looked at hypotheticals
taken from the law school
experience and the daily practice
of law to explore what profes-
sionalism means.

Justice Harris Hines stated
plainly at Emory: “Your reputa-
tion starts today,” and advised
the first year class to “be con-
cerned about the negative guestions helped students relate
publicity about lawyers, but do . much better to the issues.
not lose heart; you have the ~ Georgia State law students. Judge G. Alan Blackburn of
opportunity to make a noble the Court of Appeals cautioned
profession nobler.” Emory faculty proposed two pilot first-year students at John Marshall School of Law that
innovations to the orientations to make professionalism they are entering a profession that requires the client’s
issues more pervasive in the curriculum. Faculty served interests take precedence over the lawyer’s self-interest.
with practicing lawyers and judges as co-leaders of the Chief Justice Robert Benham at Georgia State College of
breakout groups at the August orientation where all the Law welcomed students to “a profession with core values,
hypotheticals involved professionalism issues that arise where the truth is better than a lie, caring and sharing are
the law school experience. One law professor wrote on better than selfishness and greed, demeanor and reputa-
the evaluation: “Good to see interaction of academic (lawion should show integrity and good moral character, and
faculty) and practice (attorney)—important to our com- where chauvinism, cronyism, racism, and elitism have no
mongoal. A student commented: “Liked having profes- place.” He advised students to become involved in their
sor/current practitioner give ideal/real world sides of communities and stressed the importance of finding a
issues.” mentor to lead and guide, not by rhetoric but by example.

Second, Emory will hold follow-up Professionalism At the Mercer program, State Bar President Bill
Programs in October and February. These programs willCannon volunteered for double duty by giving opening
follow a format similar to the breakout session for the  remarks and leading a breakout group. He began his
August orientations. For continuity, the students and remarks with the question, “Why did you come to law
leaders will remain in the same groups for the October school?” The first student he called on answered, “Be-

leaders, faculty, and students,
Emory will determine whether
to continue this expanded format
for its first year Programs on
Professionalism. While some
lawyer leaders disagreed with
the omission of law practice
hypotheticals in August, many
expressed enthusiasm for the
follow-up opportunity. Some
found that the law school

Chief Justice Robert Benham addresses
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cause when | was 11 years old | rdadill a Mocking-
bird, and ever since | have wanted to be a lawyer like
Atticus Finch.” Another student responded, “My father is
a public defender, and | have always admired him and
what he does.” He urged the Mercer students to “have a
passion for the beauty of the law and the meaning of
justice” and explained that one can be a zealous advocate
while being professional.

Judge Dorothy Toth Beasley of the Georgia Court of

Appeals ended the August orientations on a high note at N 't I
the University of Georgia School of Law by asking the a I O n a

students to do their parts to “make the law more humane
and the practice of law more professional.” She chal- e g a_ e —
lenged the students to engage in the work of conflict

resolution. At the end of the program, Judge Beasley h
handed out to the students cards bearing the words: S e a rC
| as a lawyer am a professional, set apart in G ro u p -
CONDUCT

kup 8/
QUALITIES p I C u p
Judge Beasley believes that the task of civility is to 9 8 p 4 3

remind us even as we disagree to treat each other with the
respect that we as humankind dese@e.
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TRIAL TECHNIQUES PROGRAM NAMED FOR KATHLEEN KESSLER

Emory Endowment to Honor a Legal Pioneer

WHEN MIAMI LAWYER MIKE brought great sorrow to all who attorneys who looked up to her,”
Eidson received a phone call that his knew her,” says Howard O. Hunter, said Eidson. “Throughout her career,
friend and colleague Kathleen dean of Emory Law School. “We are she was a trial attorney that never
Kessler was killed in the 1996 grateful that something so positive  feared tackling unpopular issues that
ValuJet Airlines crash, he was she knew needed tackling. She had
devastated. Mike had known Kathy e~ SOUNd principles and routinely gave
and her husband, Richard Kessler, unselfishly of her time to those who

since the three were law students at “Kathy I]I'IWE[I that you needed it the most. Through the

Emory University in the ‘70s. years Kathy and | frequently ex-

After the facts unraveled asto G|l Ill'aﬂllﬂﬂ |3W at d changed ideas about the different
what caused the crash, Richard = cases we handled. She was a friend
Kessler called Mike and asked that I“gh Ieval, rﬂa"Y IIEII' to me, and a mentor to many young

his firm, Colson Hicks Eidson, file a H women. She will be greatly missed,”
wrongful death suit against ValuJet. “msa wnn naeu It mllSt, said Eidson.

Mike Eidson agreed to take the case i i Joining in Colson Hicks

on the premise that the firm would take tlma mr tha ““ngs Eidson’s support of the scholarship,

handle the case pro bono as a tribute i i Richard Kessler said he and his
to Kathleen Kessler’s pioneering that ara Impnrtant m daughter, Grace, see the scholarship

achievements as a female trial I"ﬂ and earn the as a fitting tribute to “one of the few
attorney. Richard Kessler knew the pioneers for women who pursue trial

case would be physically and admlratmn and respeﬂt law.”

emotionally exhausting and pressed “Before she was taken from us,

Colson Hicks Eidson to accept the llf Il“IBI'S" Kathy proved that you can practice

fee. H law at a high level, really help those
In an unprecedented move, Mike —Blﬂlal‘d Kessmr who need it most, take time for the

Eidson proposed that Colson Hicks things that are important in life and

Eidson waive any money which has come out of this tragedy and that earn the admiration and respect of

would have represented a fee in her legacy will continue at Emory others,” said Richard Kessler.

order to honor Kathy’s memory by  for future generations of students.” At the time of her death,

creating the Kessler-Eidson Endow- In addition, a reading room in Kathleen Kessler was chair of the

ment at Emory Law School. The the MacMillan Law Library will be State Bar’s General Practice & Trial

Kessler family accepted the idea and named for Kathleen Kessler. More- Law Section which is the largest

agreed to make a matching giftto ~ over, Emory’s Trial Techniques section with almost 3,000 members.

build the Endowment. Program—uwhich teaches many of In addition, the Georgia Associa-
“We are pleased that Dick the skills Kathleen Kessler refined in tion of Women Lawyers has estab-

Kessler and Mike Eidson have the courtroom—will be named the  lished a perpetual award in her name

worked to establish this unprec- Kessler-Eidson Trial Techniques to honor other women who make

edented endowment in memory of  Program. significant contributions to the

one of Emory’s finest graduates and “Kathy’s death was such a practice of law.E

a leading member of the Atlanta tragedy because she was so young

legal profession whose tragic death and yet inspired so many women
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Improved Client Relations Starts With
Looking Through the Client’'s Eyes

By Henry W. Ewalt

ALMOST ALWAYS, WHEN A

client complains about a lawyer, the
crux of the issue turns out to be not
how the case is being handled, but
how the client is handled. Here are
some simple steps to improving
client relations.

Health
Care
Audi-
tors
/|ck up
p/0

clients is that phone calls are not
returned. Do you recall how irritating
it was when, as a child, you had a
question that seemed urgent to you
but when you asked your parent, the
parent continued to read the newspa-
per or wash the dishes without
immediately responding? That

“That lawyer never tells me
anything. The only thing | get from
him are bills to pay.” A lawyer may
be handling a client's matter in an
efficient and effective manner.
However, if all the client knows
about it are the bills that are to be  childish level of frustration is
paid, who could blame the client for escalated in adults who do not hear
being angry? The client has a need tofrom their lawyers. No wonder
know. The need to know is not only people like the commercial that
about the end result, but also about asserts, “If | don’t return your phone
the process and progress. Think call you can rest assured I’'m prob-
about it. If all you saw your lawyer  ably dead.”
doing was to spend a half day While most lawyers regard the
preparing witnesses and one day in atelephone as the bane of their
trial, wouldn't you be distressed if existence, most clients regard it as
the verdict were adverse and the bill the prime source of information and
high? We need to be more alert to therelief from stress. From the client’s
fact that clients want to know when point of view, a delayed response to
you are researching the law or the client’s phone call convinces the
talking to the lawyer on the other client that the lawyer is avoiding the
side of the case. This need to know isclient for a catastrophic reason (a
not satisfied by a computer printout bad result or not doing the client’s
at the time a bill is sent or presented work frequently pop into clients’
to the client. minds) or does not regard the client

Lawyers may be handling 40 or or the client’s legal matter as being
50 matters at one time. When you  important.
review your time records, you will Many lawyers do not respond
notice that often there is no action  promptly to clients’ phone calls
taken on the case of which the client because nothing of significance has
would be cognizant other than by the occurred in the case and they are
rendering of a bill. Be alert to these dealing with immediate matters for
needs of the client and supply the  other clients. We must divorce
necessary information without the  ourselves from this reality. Instead,
client’'s having to ask for it or being  substitute the realization that the
shocked by the bill. most important thing to each client is

Another frequent complaint of not the legal matter being handled by
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the lawyer. Rather, it is the recogni- nuamy of Service

tion of the client as a person. The
substance of the telephone call is not
nearly as critical as the responsive-
ness to the client as a person.

If you, as a lawyer, saw your
client on the street and said, “Hello,
Mr. Client,” what would be your
emotional state if the client looked
you directly in the eye, turned his or “IE l:lient’
her head away while slightly inclin-
ing the direction of the nose, and
made no verbal response as he or sh
continued to walk down the street? |
suggest to you that the client has the
same reaction when we, as lawyers,
fail to promptly return telephone
calls.

Another area in which we must
be careful not to be unresponsive is

does not regard the
to the substance of the client’s i i ’
guestions. When a client asks a l:“ent ur “Ie l:“ent s
question of a lawyer, the client Iegal ma“er 1S hemg
ing-

expects an understandable, meaning-_

ful answer. Those answers cannot belmm]ﬂant_

couched in terms of “on one hand it

could be this and on the other hand it service received. In this discussion, |

could be that.” A client could geta  am not referring to lawyers who have

more definitive answer from a Ouija failed to meet minimum responsive

board. legal standards for services, such as
Obviously, not all questions can missing a filing deadlinelhose

be given an absolute “yes” or “no.” lawyers deserve to be disciplined

However, it is much more satisfying appropriately either by the signifi-

to the client if the lawyer answers as cant increase in their malpractice

though speaking to a reasonably insurance, by the local disciplinary

intelligent adult and discusses the  and/or ethics board, through

alternatives and competing influ- appropriate litigation, or all of the

ences and describes percentages of preceding.

opportunities or risks. Then, when When clients “fight” about the

the client has been educated, suggestuality of service, they are almost

a direction and ask for the client’s never complaining about the sub-

blessing or alternative direction. stantive legal decisions the lawyer
One effective technique is for the has made. Almost always the root of

lawyer to follow the answer with a  the problem can be traced to a failure

guestion to the client. Merely ask, “Is of the lawyer to properly communi-

that responsive to your question?” If cate with a client. That failure to

it is not responsive, ask the clientto communicate could involve the

rephrase the question or state what istheory of the case, the timetable

of concern. Do not leave the subject upon which actions would be taken,

until the client confirms that you the lack of responsiveness by the

have been responsive. lawyer, or the amount of fees being

charged.

Some clients will fight with
lawyers or switch to other service
providers based on the quality of

A delayed response to
s phone call
convinces the client
that the lawyer is
avoiding the client for a
catastrophic reason or
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The legal intricacies of a matter
rarely enter into a client’'s evaluation
of quality. If the client understood
the technical legal aspects of a case,
the client would never retain a
lawyer because the client could
handle the matter alone. The simple
conclusion is that to avoid the fight-
or-switch syndrome with clients,
lawyers need to communicate
promptly and responsivelig

Reprinted by Permission of the ABA from
Through the Client’s Eyeby Henry W. Ewalt,
published by the ABA Law Practice Manage-
ment Section. © 1994 American Bar Associa-
tion. All rights reserved.
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Preserving Georglas Rich History

By Willie Jordan

This column highlights the commu-
nity service and volunteer efforts of
attorneys throughout Georgia. Willie
Jordan is the Attorney for Commu-
nity Affairs for the Chief Justice’s
Commission on Professionalism.
Please submit the names of lawyer
community servants to: Community
Service, Chief Justice’s Commission
on Professionalism, 800 The Hurt
Building, 50 Hurt Plaza, Atlanta,

Whlte says
“When |
moved to
Savannah, |
wanted to
look for a
way | could
do commu-
nity service
and tie it in
Lisa L. White with my
interest in history.” During the last

which is connecting all of the local
historical societies and related
organizations in Georgia under one
umbrella. Through this program, the
Society helps local and county
historical organizations preserve the
history of their communities and the
state.

Under the guidance of Ms.
White, the GHS has carried out
several strategic projects. It priva-
tized its library and archives which
were formerly run by the Georgia

Georgia 30303, Fax (404) 527-8711. 13 years, she has served the GHS in Department of Archives and History

LISA L. WHITE DESCRIBES
herself as “a lawyer who is a frus-
trated historian.” Ms. White is the
first woman and youngest person to

be elected President of the 160-year- as chair of the Board of Curators and

old Georgia Historical Society.

various capacities, including First

in 1997. Ms. White explains, “We've

Vice President, member of the Board found that it's a much more efficient

of Curators, and Editor of its news-
letter, GHS Footnotes
As President, Ms. White serves

spends a large amount of time

Chartered by the Georgia legislature “working day-to-day with the

in 1839, GHS is a private, non-profit
organization that serves as the

historical society for the entire state. bers and committees that we have in

For the last two years, she has
guided the organization in its mis-
sion to collect, preserve, and share
Georgia history.

In addition, Ms. White is an
attorney-advisor for the U.S. Army
Corps of Engineers, Savannah
District, where she handles real
estate matters for the Army and Air
Force in Georgia, South Carolina,
and North Carolina. This includes
buying and selling property and
overseeing local government land

acquisitions for federal projects that state on topics such as the Civil War,

involve the Corps. She also assists
the Corps in its civil works mission
along the Savannah River which

encompasses flood control and beach

re-nourishment.

Executive Director [Dr. W. Todd
Groce] and the various board mem-

place to tend to the business of the
Society.”

The GHS accomplishes its
mission in several ways. It has a
library and archives that contain the
largest collection in the country of
materials related to Georgia history.
It continues to collect material on
Georgia and publishes tki&eorgia
Historical Quarterlywith the
University of Georgia. The Society
produces a variety of educational
programs and lectures around the

caring for historical records and
artifacts, and the history of places
like Thomasville and Rome.
Recently, the GHS has under-
taken the Affiliate Chapter Program
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organization this way, and it's
providing a better service to the
people of Georgia.”

The GHS has also adopted the
Georgia Historical Marker Program
from the Georgia Department of
Natural Resources which ended the
program after redirecting its budget
last fiscal year. “We’re really going
to change the direction of that
program by trying to mark things
that didn’t qualify for the state
program,” she says. The state
program required that markers
designate locations of statewide
interest. Ms. White states, “We hope
to document local sites and more
sites that pertain to twentieth-century
events, women, minorities, and that
kind of thing that maybe has gone
undocumented in the past.”

In 1997, the Society initiated its
first fundraising event (Antique
Show & Sale) to support educational
outreach programs and to enhance
the services and collections of its
library and archives.

Ms. White is proud of the fact



that lawyers serve in key positions in Savannah, serves on the Board of
the Society, and she readily points Endowment Trustees.
out that we should recognize them as Besides her work for GHS, Ms.
community servants alongside her.  White works with many other non-
“They deserve a lot of credit. We
have a lot of other lawyers who take Miller’s appointee to the Joint
a lot of time in working with the Legislative Study Committee on
organization,” she explains. Historic Preservation which is
Dolly Chisholm, partner with developing better ways to oversee
Inglesby, Falligant, Horne,
Courington & Nash in Savannah,
serves as the GHS Secretary. The
following lawyers serve as regional
Vice Presidents: Wade Coleman

Committee on Historic Preservation

Board for the Institute of Southern
Legal History which works with the
Walter F. George School of Law at
Mercer University to publish the

profit organizations. She is Governor Georgia Journal of Southern Legal

History. In addition, she serves as
chair of the Savannah-Chatham
Historic Site Monument Commission
which reviews applications for

historic preservation in the state. The historic monuments.

Ms. White says, “Lawyers

has proposed a constitutional amend-probably have the unique skills and
ment for the November 1998 general capabilities to give back to the
election ballot that aims to create the community, and | think it's nice

(South Georgia), partner at Coleman, Heritage Fund for the preservation of when you can read about the good

Talley, Newbern, Kurrie, Preston &  historic sites, water resources, and
Holland in Valdosta; Peter M. Wright wildlife habitats. If the voters
(Atlanta Area), partner with approve this amendment, it will
Atlanta’s Alston & Bird; and John increase the real estate transfer tax
M. Sheftall (At-Large), partner at from $1 to $2 per $1,000, and the
Hatcher, Stubbs, Land, Hollis & extra dollar will go to the Heritage
Rothschild in Columbus. The Board Fund.

of Curators includes Laurie K. Ms. White is a board member for
Abbott, partner with Savannah’s the Ossabaw Island Foundation
Abbott & Abbott; Hon. Robert which is dedicated to preserving the
Benham, Chief Justice of the Su- island’s unique resources, develop-
preme Court of Georgia; Hon. ing environmental programs, and
Thomas C. Bordeaux, partner at providing an endowment for founda-
Savannah’'s Bordeaux & Abbott PC tion programs. As a trustee of the
and state representative since 1991; Georgia Legal History Foundation,
Bradley Hale (Ex-Officio), a retired  she helps to promote the study and
partner with King & Spalding in
Atlanta; Frank W. Seiler, partner at
Bouhan, Williams & Levy LLP in
Savannah; and Michael Thurmond,
former Director of the Georgia

Ms. White is also on the Advisory

preservation of Georgia legal history.

things that lawyers are doing in their
communities as opposed to some of
the negative [things].” Fortunately
for the citizens of Georgia, the GHS
has allowed Ms. White and other
lawyers to combine volunteerism
with their desire to learn about the
past. If you would like more infor-
mation on the Society and its pro-
grams, please contact: Georgia
Historical Society, 501 Whitaker
Street, Savannah, GA 31499, (912)
651-2125E

Willie Jordan is the Community Affairs Attor-
ney for the Chief Justice’s Commission on Pro-
fessionalism.

Division of Family and Children
Services and a distinguished lecturer
for the Carl Vinson Institute of
Government in Athens. The follow-
ing attorneys are chairpersons on the
Advisory Board: Griffin B. Bell
(Honorary Chair), partner with King
& Spalding in Atlanta; Bradley Hale;
Tom Watson Brown, sole practitioner
in Atlanta; Wade Coleman; Roy
Lambert, partner at Madison’s
Lambert & Roffman; and Barry
Phillips, partner with Kilpatrick

Arthur

pickup 8/98 p76
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Stockton LLP in Atlanta. M. Lane
Morrison, partner at Hunter,
Maclean, Exley & Dunn PC in
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In Atlanta

Womble Carlyle Sandridge &
Rice PLLC announces thataroline
Kizer Bell, Ronald A. Rice, Craig
Robert SennandPatricia G.
Woodsjoin the firm’'s Atlanta offices
as associates. Their three locations
are 1275 Peachtree St. NE, Suite
700, Atlanta, GA 30309; 2296
Henderson Mill Rd. NE, Suite 404,
Atlanta, GA 30345; and One Atlan-
tic Place, 1201 Peachtree St., At-
lanta, GA 30309.

Bennett & Associatesan-
nounces thatlichael T. Bennetthas

Katz, Smith & Cohen, one of
the nation’s largest music entertain-

Jonathan Wilson, formerly of
Paul, Hastings, Janofsky and

ment law firms, announces that it hasWalker LLP , has joineKing &

joined forces with the international
law firm of Greenburg Traurig.

The Atlanta office is located at Ivy
Place, 3423 Piedmont Rd. NE, 2nd
Floor, Atlanta, GA 30305; (404)
237-7700.

Russell S. Kenthas joined the
firm of Hunton & Williams as an
associate. The office is located at
600 Peachtree St., Suite 4100,
Atlanta, GA 30308; (404) 888-4000.

McGuire, Woods, Battle &

joined the firm as an associate. The Boothe LLP, a Richmond, Virginia
office is located at 3223 Paces Ferry firm, will be opening a new office in

Place, NW, Atlanta, GA 30305404)
816-6500; www.bennettlaw.net.

Laura Jones French, J.
Michael Parsons and Lloyd N. Bell
have joinedSwift, Currie, McGhee
& Hiers LLP as associates. The
office is located at 1355 Peachtree
St. NE, Suite 300, Atlanta, GA
30309; (404) 874-8800.

Brynda Rodriguez Insleyand
Kevin Race,formerly of Sullivan,
Hall, Booth & Smith, announce the
formation ofinsley & Race LLC, a
civil litigation firm specializing in
the areas of medical malpractice,
premises liability and general
insurance defens8yhbil C. Hadley,
formerly of Swift, Currie, McGhee
& Hiers, has joined the firm as a
partner. The office is located at Two
Midtown Plaza, 1349 W. Peachtree
St., NW, Suite 1450, Atlanta, GA
30309; (404) 876-98109.

Atlanta.Gardner G. Courson, of
McCullough Sherrill LLP , will join
the firm as partner-in-charge of the
new office. Several other attorneys
from McCullough Sherrill will
accompany Courson to McGuire
Woods, includind-aura H. Walter ,
who will join as a partner. The office
location is to be announced.

Jeffrey D. Paquin, Michelle J.
WeckslerandJennifer L. Boyens
have joined the Litigation & Dispute
Resolution Services Group Bfnst
& Young LLP . Their office is
located at 600 Peachtree St., Suite
2800, Atlanta, GA 30308; (404) 874-
8300.

Arnall Golden & Gregory LLP
announces tha&aul F. “Pete”
Wellborn, formerly ofHunton &
Williams, has joined the firm as a
partner. The office is located at 2800
One Atlantic Center, 1201 West
Peachtree St., Atlanta, GA 30309-
3450; (404) 873-8500.
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Spalding as counsel with the intel-
lectual property and technology
practice. The office is located at 191
Peachtree St., Atlanta, GA 30303-
1763; (404) 572-4600.

J. Randal Hall andRobert A.
Mullins, a former partner dfiull,
Towill, Norman & Barrett PC ,
announce the formation éfall &
Mullins PC. The office is located at
1202 First Union Bank Building, 699
Broad St., Augusta, GA 30901; (706)
722-7062.

William P. Millisor announces
the opening of his firmyVilliam P.
Millisor PC. The office is located at
425 Tribble Gap Rd., Suite 204,
Cumming, GA 30040; (678) 947-
8490.

George W. Brown Il has
joinedLambert and Roffman LLC
as an associate. The office is located
at 126 East Washington St., Madi-
son, GA 30650; (706) 342-3566.

In Milledgevilie

Florence West Mixonan-
nounces the opening of thaw
Office of Florence West Mixon
The office is located at P.O. Box
1299, 1099 Milledgeville Highway,
Milledgeville, GA 31061; (706) 484-
8030.



In Norcross

Steven A. Blaske, E. Kenneth
JonesandMary Barr Palma, of the
Unisys Corporation Office of the
General Counsel, have relocated
with the Southern Group offices of
Unisys. The office is now located at
5550-A Peachtree Parkway, Suite
400, Norcross, GA 30092; (770)
368-6000.

In Gonnecticut

Quorum/Lanier has named
Peter D. Smith formerly a Sales
Manager with theXerox Corpora-
tion, Vice President, Eastern Region
Sales. Mr. Smith will be located at
Lanier Professional Services in
Norwalk, CT.

In Missouri

Mark A. Gonnerman has
become a partner in the firm of
Helfrey, Simon & Jones PC.The
office is located at 212 S Central
Ave., Suite 300, St. Louis, MO
63105; (314) 725-9100.

In Texas

Norbert Walker announces that

the office ofNorbert Walker,

Attorney at Law has relocated. The

new location is 105 South St.

Mary’s, Suite 950, San Antonio, TX

78205; (210) 227-4212.

In Washington, D.G.

Butler Derrick , formerly of
Williams & Jensen, is joining the
Washington office oPowell,
Goldstein, Frazer & Murphy LLP .
The firm also announces that
Lawrence R. Fullerton, Deputy
Assistant Attorney General in the
Antitrust Division of the U.S.
Department of Justice has rejoined
their Washington office. The office is
located at 1001 Pennsylvania Ave.
NW, Suite 600 S, Washington, DC
20004-2505; (202) 347-0066.

John A. Thorner has been
selected as Executive Director of the
Optical Society of America The
address is 2010 Massachusetts Ave.
NW, Washington, DC 20036-1023;
(202) 223-8130; fax (404) 223-1096.

Mainstreet pick up 8/98 p.75
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VOLUNTARY /

In the Spotlight: Cobb Bar Associatior

Hotel located at 2450 Galleria
news about your voluntary bar Parkway, NW. The all-day course
association. Please share your begins at 8:45 a.m., concludes at
programs with us by sending articles 5:00 p.m. and offers 10 hours of
and photos to: Amy Williams,
Communications Coordinator, State The course is entitled The Cobb
Bar of Georgia, 800 The Hurt

THE JOURNAL WELCOMES

this issue we are spotlighting pro-
grams of the Cobb Bar Association
which is led by President Robert D.
Ingram.

scholarship Fund

The Alexis Grubbs Memorial
Scholarship Fund has been estab-
lished in memory of Alexis Grubbs,
the 16-year-old daughter of Hon.
Adele Grubbs, who was killed in an
automobile accident on July 28,
1998. Hon. Grubbs is a Juvenile
Court Judge in Cobb County. The
scholarship will be awarded annually

attorneys practicing in the Cobb

each of the judges and how their

DERFORMER(S)

continuing legal education credits.
Judicial Circuit: What To Know To
Building, 50 Hurt Plaza, Atlanta, GA Be Effective In The Courtroom, and
30303; e-mail: journal@gabar.org. In will feature panel presentations by
Cobb County Judges from all Courts.
It will be an excellent opportunity for
Judicial Circuit to learn more about

individual courtrooms are managed.

WanTeD. Perrorens. Musicians. CoMey WRimes. Erc

[0 Youn FRienos Il Tunw YourseLr I
B A Paa or The freanra Bano Hssocimion's Awuat Comeny Sow on Fesmunmy 26, 1999

Golf Tournament

The Cobb County Bar Assaocia-
tion is planning the First Annual
Cobb County Bar Assaciation
Charity Golf Tournament to benefit
the Children’s Center Inc. The
tournament is tentatively scheduled
for April 22, 1999 and the entry fee
is $75 per person. Entries may be
made as an individual or as a team.
Contact Alec Galloway at Moore,
Ingram, Johnson & Steele LLP, 192
Anderson St., Marietta, GA 30060,
to enter

on Law Day to a graduating Marietta | ...

High School student who is pursuing
a career in the legal field. Donations,

Warreals).
made payable to the Alexis Grubbs
Memorial Scholarship Fund, should PRopucrio

be sent to Marietta High School, in (TR [|]H SPONSORSHID HE.]:

care of Ms. Lynn Plunkett, Assistant
Principal, 121 Winn St., Marietta,
GA 30064.

Meet the Judges GLE I

between the Cobb County Bar LINIT ONE B

Association and the Northwest
Georgia Bar Association, there will
be a continuing legal education
course offered on Friday, Oct. 30,
1998, at the Renaissance Waverly

ENARD PER BOUNTY HUNTER

[
Aranen Geomo J0303. Fax (4041 322-0260

HewaRD Oreeaepl
BOuvTy.  NEFREE RIS TICKET F YU TURN I SOMEDNE WHOE REAEES 10 SERV

FREE TCKET T0 THE SHOW F YOUR VOLINTEEREITHER
As a joint cooperative effort 1) DERFORN IN THE SHON OR 4] WAITS A SKI USED N THE SO
i

EA o MaiL 10 Lovie Mawtey. Toe AT Bam Associmion. 200 The Eaurrasee Bunome. 100 PeachTaEe Staeer

SpONSoReD By THE Aruawta Bano Associarion. A CoMMITTEE 0F THE rianTa Ban Hssociarion
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Satellite Sighting

Our southern counterpart has
always been out of sight, but never
out of mind. Until now. On Aug. 18,
South Georgia Office Administrator
Bonne Cella and Judge Gordon
Zeese, in Albany, and Executive
Director Cliff Brashier, Chief
Operating Officer Sharon Bryant,
Director of Communications Jennifer
Davis, GSAMS Director Bob Reese
and GSAMS Assistant Telecommu-
nications Manager Terrie Newsom,
in Atlanta, took part in the State

Bar’s first ever video-conference ngnar learnmg speakers and engagements is essen-
meeting (photo 1). Facilities and tial to ensure that business, commu-
equipment were provided by Michael Shapiro (left, photo 2), nity and school groups find a speaker
GSAMS—Georgia Statewide Executive Director of the Georgia ~ and speakers find an audience.
Academic and Medical Systems. Indigent Defense Council, instructed Bonne Cella recently visited the
two CLE programs at the Florida Bar, where their Public
Dougherty County Judicial Information Assistant Beverly Lewis
Building. More than 24 (photo 4), demonstrated how their
attorneys were given basic very successful Speakers Bureau
Internet training, or learned operates#
about the GACDL Bulletin
Board.

Twenty-five Superior
Court clerks gathered in Tifton
(photo 3), at the satellite office
of the State Bar for a course on
how to collect intangible taxes,
given by representatives of the
IRS.

Mission Accomplished

One of the projects of the
State Bar Communications
Committee is to build a
Speakers Bureau, so that
lawyers throughout the state
can volunteer to be speakers at
meetings and events in their
own communities. A database
containing information about

G EORGIA B A R JOURNAL
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SECTION

Spotlight on the Aviation Law Section

THE AVIATION LAW SECTION seized his opportunity and persuadedmained to sign copies of his books.
is chaired by E. Alan Armstrong of  General Claire Chenault, the com-  All proceeds from the sale of his
Atlanta, and has 170 members mander of the American Volunteer  books were donated to the Georgia
statewide. While it is one of the State Group, to let him fly as a “guest” on Aviation Museum in Warner Robins.
Bar’s smaller sections, members missions of the Flying Tigers.

have an ambitious agenda for the The Flying Tigers were Ameri- — [Jther Seetion |||g||||g||ts

year. On April 29, 1998 an annual  can military pilots who resigned their
planning session was held. - s
They appointed as editor
Richard Spivey of Macon. A
newsletter and questionnaire |
have been circulated, and a
section member directory is
planned. On June 19, 1998,
they held a breakfast in
conjunction with the State
Bar’s Annual Meeting.

On July 22, 1998, the
Section met at the 57th
Fighter Group Restaurant in
Atlanta. Their speaker was
Brigadier General Robert L.
Scott, the author dbod is My

Thelnternational Law
Section chaired by Joycelyn
L. Fleming, hosted a break-
fast in Atlanta on Sept. 3.
Chandra Kanagasafai,
Advocate and Solicitor of the
High Court of Malaysia,
spoke to attendees. The topic
was, “Malaysia: Foreign
Investment and Its Effect on
Human Rights and Equality.”
Ms. Kanagasafai is a spon-
sored guest of the United
States Information Agency'’s
International Visitor Program.
She is an advocate for the

Co-Pilot (book and later (I-r) Chair Alan Armstrong, his daughter Sarah and protection of individual rights
movie). Seventy-five people General Robert Scott in multi-cultural societies and
attended this luncheon. Many

Section members brought their commissions to fly as “civilians” on CONTINUED ON PAGE 77
families to hear the 90-year-old behalf of the Chinese Air Force.

General Scott speak about his flying They were a controversial group,

experiences. During World War 1l,  decried by Tokyo Rose as “war

the General, then a Colonel, was criminals.” General Scott stayed on
dispatched to China in a B-17 to with General Chenault after the
potentially participate in an air raid  Flying Tigerswere officially dis-
against Japan. The raid did not banded in July of 1942. General Scott
materialize, but the young Colonel  went on to become an Ace pilot, flying
P-40 Warhawks in the China skies for
the remainder of World War II.

To complement General Scott’s
stories, renowned aviation artist Sam
Lyons Jr. exhibited artwork depicting
aircrafts flown by the Flying Tigers.  Chandra Kanagasbai and Jim Rayjis,
After General Scott spoke he re- International Law Section

If you would like to join a section
of the State Bar, please contact
the Membership Department at
Bar headquarters (800) 334-6865
or in Atlanta (404) 527-8777.
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IIXEII» ATTORNEY GENERAL

Official Dpinions

Counties;
intergovernmen-
tal contracts with
school districts.
Counties and
school districts
have authority to
enter into intergov- [
ernmental con- Attorney General
tracts in which the Thurbert Baker
county leases real property
to the school board for use as a site
for a public school or other educa-
tional purpose. (7/28/98 No. 98-13)

Motor vehicles; salvage titles.

A licensed used motor vehicle parts
dealer can transfer salvage titles
without being licensed as a used
motor vehicle dealer provided that
the used motor vehicle parts dealer
complies with Chapter 3 of Title 40,

-

the “Motor Vehicle Certificate of

Title Act” and the rules and regula-
tions of the State Revenue Commis-
sioner relating to salvage vehicles,
including the requirement that a
motor vehicle with a title marked
“salvage” be titled in the name of the
business prior to the sale of the

records should be coordinated with
the prosecuting attorney who should
be the primary source for determin-
ing the responsé8/11/98 No. 98-15)

Unofficial Opinions

Officers and employees,

salvage motor vehicle unless the salePublic; holding dual offices.Dual
is made to a licensed dealer. (8/11/98service as a volunteer firefighter and

No. 98-14)
Georgia Bureau of Investiga-
tion; records. The criminal investi-

a member of a city council or county
commission does not appear to
violate the prohibitions of either

gation records of the Georgia Bureau O.C.G.A. § 36-30-4 or § 45-2-2.

of Investigation are also part of the
prosecutorial file and, therefore, any
discovery requests involving those

The full text of the opinions
of the Attorney General can be
seen at: http://www.georgianet.
org/ago/gaagopinions.html

Gontinued from page 76

a member of the Human Rights
Committee of the Malaysian Bar
Council.

At a September 11 meeting, the
Health Law Sectionhonored outgo-
ing Chair and Section Newsletter
Editor, Charity Scott, for
her many years of service to
the Section.

Thelntellectual
Property Law Section
continues their very
successful “Patent
Roundtable Discus-
sions.” This luncheon
series is designed to be
inexpensive, interactive

tentative date is Nov. 10, 1998.

The Administrative Law
Sectionmet Sept. 4 to revitalize the
Section. A newsletter, directory,
social events and continuing legal
education programs are planned.

— Section Liaison Lesley T. Smith

and interesting. The next Administrative Law Section organizers
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However, cities and counties con-
fronted with this situation must
determine for themselves, based on
the unique circumstances presented
by dual service in their particular
jurisdiction, whether a common law
conflict of interest exists. (7/9/98

No. U98-8)

Superior courts; criminal
jurisdiction over juveniles. In the
light of the 1997 amendments to the
School Safety and Juvenile Justice
Reform Act limiting the exclusive
jurisdiction of the superior courts to
the trials of juveniles charged with
offenses enumerated in O.C.G.A.

§ 15-11-5(b)(2)(A), judges of the
magistrate court may issue arrest
warrants for juveniles charged with
such offenses. (7/14/98 No. U98-9)

Local governments; Consolida-
tion. Cities that are located in more
than one county may be consolidated
with a county government. However,
in the absence of a change in county
lines or some additional general
legislation to provide for consolidat-
ing governments of a city and more
than one county, the city would have
to give up some of its territory.

(8/11/98 No. U98-10#



Macon attorneyanley F.
Brown is Georgia’s 1998 Trial
Lawyer of The Year. He was honored chosen to receive the Commitment toworld’s largest voluntary profes-

in June at a reception given by the
Georgia chapter of the American
Board of Trial Advocates during the
Annual Meeting of the State Bar of
Georgia.

Stephen Brightand the Southern
Center for Human Rights were

Excellence Award for their excep-
tional work in ensuring that
Georgia’s poorest citizens are
provided with effective representa-
tion. Corinne Mull of the DeKalb

On August 14, 1998, the Georgia County Public Defender’s Office

Indigent Defense Council honored
three outstanding individuals for
their service and contributions to
indigent defense in Georgia.

Georgia Gourts
Directory
Now on Sale

Copies of the 1998-99 Geor-
gia Courts Directory are now
available for $15 each. The
new directory contains listings
of all the judicial and related
personnel in Georgia. The
information is current as of
August 1. If you would like to
purchase one or more copies,
send a check or money order
(no cash please) to:

Administrative Office
of the Courts
244 Washington Street, SW,
Suite 550
Atlanta, GA 30334-5900

Be sure to indicate the num-
ber of copies requested and
where the directories should
be mailed.

was chosen to receive the Gideon’s
Trumpet Award for her dedication to
improving indigent defense in
Georgia. AndH.B. Nicholsonwas
chosen to receive the Harold G.
Clarke Equal Justice Award in
recognition of a long-term dedication
to the cause of indegent defense.

Cheryl Fisher Custer, of
Conyers, has been elected to a two-
year term as Vice-chairperson of the
Board of Counselors for Oxford
College of Emory University. She
will lead the 53-member board
beginning in the fall of 2000 in an
advisory role to the dean of Oxford
College.

Janet E. Hill, partner in the firm
of Nelson, Hill, Lord & Beasley
LLP, has been elected to the position
of Vice President of the National
Employment Lawyers’ Association.
This organization of over 3,500
plaintiff’s attorneys is dedicated to
advancing the rights of employees
and assisting those who represent
them.

Earle F. Lasseter a partner in
the Columbus office of Pope,
McGlamry, Kilpatrick and Morrison
LLP, is the Treasurer-elect of the
American Bar Association. He will
serve one year as Treasurer-elect
before taking office as Treasurer in
August 1999, where he will be
responsible for maintaining the
financial records of the Association,
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and serve as a member of the ABA
Board of Governors. The ABA is the

sional association.

Charles T. Lester Jr, of
Sutherland, Asbill & Brennan, was
elected as the 1998-99 Chairperson
of the Georgia Law-Related Educa-
tion Consortium. He succeeded out-
going Chair, Juge Edward H. Johnson,
and assumed office on July 1.

The Association of Trial Law-
yers of America (ATLA) announces
thatRichard H. Middleton Jr ., of
Savannabh, is their new President-
elect. Mr. Middleton is a partner with
the law firm of Middleton, Mixson,
Adams & Tate PC. The ATLA works
to safeguard victims’ rights, promote
injury prevention and foster the
disclosure of information critical to
public health and safety.

Joan B. Sasingan environmen-
tal partner with Powell, Goldstein,
Frazer & Murphy LLP, has been
elected Vice-chairperson of the
Southern Section of the Air & Waste
Management Association
(A&WMA). The A&AWMA is an
international professional association
with over 2,000 members and
associates.

Diane O’Steen,who has been
Executive Director of the Atlanta
Bar Association for 32 years, was
named the recipient of the presti-
gious Bolton Award for Professional
Excellence by the National
Assocation of Bar Executives during
the ABA Annual Meeting in August.
While Ms. O’Steen may not be a
lawyer, her mentors have been some
of Georgia’s brightest legal minds.
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Let us help you settle your case
The Georgia Trial Reporter is the litigator's best source for impartial verdict
and settlement information from State, Superior and U.S. District courts. -
For 10 years GTR case evaluations have assisted the Georgia legal -
community in evaluating and settling difficult cases. Our services
include customized research with same-day delivery, a fully searchabliﬂ1
CD-ROM with 10 years of data and a monthly periodical of recent case™,,

summaries. Call 1-888-843-8334.

e

Wade Copeland, of Webb, Carlock, Copeland, Semler & Stair of Atlanta, says,

Plaintiff Physician Recovers $3,425,000 for
Wrongful Commitment to Psychiatric
Facility
Plaintiff pediatrician had an argument with
the staff of a psychiatric facility concerning
their treatment of her aunt. Defendant
internist had plaintiff involuntarily admitted
for observation. (Kennedy v. Sams; Fulton
County U.S. District Court)

* * *
Multiple Falls on Freshly Waxed Depart-
ment Store Floor Results in $1,150,000
Verdict
Plaintiff suffered rotator cuff and disc injuries
after falling multiple times on defendant’s
freshly waxed floor. Plaintiff fell twice on
the way to the service desk to report the first
fall. (Jenkins v. Kmart; Chatham County
Superior Court)

* * *
Plaintiff Bicyclist Settles for $850,000 After
Being Pulled Under the Wheels of a
Passing Truck
While riding her bike to Georgia State
University plaintiff was stopped at an
intersection when defendant’'s dump truck
rolled over the rear of her bike. Plaintiff was
pulled under the wheels and suffered
degloving injury from hip to foot. (Wamberg
v. Wiggins; Jasper County Superior Court)

* * *
Removal of Decedents Organs Without
Consent Results in $718,000 Verdict
Decedent died at defendant hospital and
decedent’s wife denied a request to donate
organs as she did not want the body subjected
to further invasive procedures. Decedent’s
eyes were later removed and plaintiff spouse
received a thank you note for same.
(McCown v. Peachtree Hospice; DeKalb
County Superior Court)

* * *
Defendant Employer Found Liable in the
Amount of $90,000 For Creating a Hostile
Work Environment
Plaintiff secretary brought this action against
her employer alleging that he frequently used
profane language in her presence and
engaged in sexual harassment. Plaintiff

“Our firm uses The Georgia Trial Reporter's verdict research on a regular basis to assist uC'aimed that these actions resulted in

in evaluating personal injury cases. We have been extremely pleased with both the results

and service and would recommend them to both the plaintiff's and defense bar.”
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emotional distress and digestive problems.
(Sims v. Anderson; Fulton County U.S.
District Court)



the public, law students and lawyers. Memorial contributions may be sent to the Georgia Bar Foundation Inc.,
800 The Hurt Building, 50 Hurt Plaza, Atlanta, Georgia 30303, stating in whose memory they are made. The
Foundation will notify the family of the deceased of the gift and the name of the donor. Contributions are tax deductible.

The Georgia Bar Foundation Inc. sponsors activities to promote charitable, scientific and educational purposes f

Addison, Joel Nicholas
Atlanta

Blalock Ill, Daniel B.
Atlanta

Branch Jr., Eugene Thomas
Stone Mountain

Caraway, George D.
Atlanta

Champion, Joe S.
Albany

Cook, Murline Ann
Rancho Palos Verde, CA
Crawford, Linton K.
Cornelia

Culver, Charles McAlister
Macon

Dryden, Robert C.
Snellville

Evans, Glen C.
Rockaway, NJ

Evans, Robert J.
Rome

Foley, Richard William
Bowman

Glover, Kenneth P.
Mount Pleasant, SC

Harris Jr., John B.
Macon

Hendricks Jr., Napoleon
Lithonia

Hoyt Jr., Wade Cothran
Rome

Hutto, Herbert J.
Athens

Jacobs, Joseph
Atlanta

Janney, Larry K.
Littleton, CO

Admitted 195
Died August 1998

Admitted 1975
Died January 199

Admitted 19
Died August 199

Admitted 195
Died April 1998

Admitted 195
Died May 1997

Admitted 1980
Died June 19

Admitted 1948
Died November 199

Admitted 195
Died July 1998

Admitted 195
Died September 199

Admitted 195
Died October 199

Admitted 196
Died June 199

Admitted 1958
Died Spring 1998
Admitted 196
Died April 199

Admitted 194
Died April 1998

Admitted 199
Died July 1998

Admitted 193
Died 1998

Admitted 196
Died August 1998

Lawson Jr., Hugh
Perry
Major, William H.
Atlanta
gMaIIard Jr., William D.
Atlanta
McKenna, Terry P.
Social Circle
McBrayer Jr., Henry G.
Decatur
Moses Jr., William Graham
gAtlanta
Pender, William E.
Atlanta
Smith. Ellen Virginia Hines
Spartanburg, SC
Smith, Peter Rex
Marietta
Smith, Walter A.
Atlanta
Taylor, Guy Raymond
Atlanta
Willingham Jr., John Davis
College Park
Willis Jr., Joel A.
Warner Robins

Work, Richard Henry
McDonough

Undercofler, Judge Hiram K.

Atlanta

Yarbrough Gee, Sonya D.
Atlanta

Young, Cam U.
Valdosta

Admitted 1929 Zimmerman, Dana Jean
Died July 1998 Dallas, TX

Admitted 197
Died January 199
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Admitted 1964
Died February 1998

Admitted 1954
Died August 1998
Admitted 1972
Died August 1998

Admitted 1954
Died July 1998

Admitted 1950
Died June 1998

Admitted 1960
Died July 1998

Admitted 1946
Died April 1998

Admitted 1965
Died 1997

Admitted 1977
Died June 1998

Admitted 1945
Died August 1998

Admitted 1982
Died September 1998

Admitted 1982
Died June 1997

Admitted 1951
Died August 1998

Admitted 1961
Died January 1998

Admitted 1946
Died July 1998

Admitted 1992
Died September 1998

Admitted 1935
Died May 1998

Admitted 1993
Died April 1998



LAWYER [ 28-J90 20§, §5

Name Gity Discipline Date of Supreme Gourt Order
Allen, Richard D. ................. Atlanta ..........ccooeeeen. FERINSTAEA . .ov e e eee e July 8, 1998
Bryson, Mary Lee Scott....... Atlanta ........cccvveeeeeen. dISDAITEA ... July 6, 1998
Denley, Anita Marie ............ Warner Robins .......... FEINSTALEd ....veeeviee e July 30, 1998
Friedman, Hirsch ................. Atlanta ..........ccoeeeean. diSharred ......cooveeeeee e Sept. 14, 1998
Gavel, Alan Austin .............. Macon ......coceeeveveeenn... SUSPENAED ...oevvieeiieeieeeeeeeeeeeeeeeeeeee e e Sept. 14, 1998
Glean, Michael Anthony ..... SMyra.....cccceevveeeeeen. dISDAITEA ... e Sept. 14, 1998
Haywood, William Thomas. Macon ....................... disbarred .........covvvieiiii e, Sept. 14, 1998
McLarty, L. Scott................. Athens.......ccceeveenn. AiSBAIred ... Sept. 14, 1998
Morse, Jack O. .................... Atlanta ..................... review panel reprimand..........ccccccveevveeii e Sept. 11, 1998
Perry, Diana L. .....c.ccccceevne Tifton ..o, SUSPENAED ... Sept. 14, 1998
Stewart, Terry L. .....oooeveeenee Atlanta ...........ccoeeeeee. disbarred .......ccoooioiiiii e . SEPL. 14, 1998
Thompson, Lloyd E. ............ Brunswick................. public reprimand ...........cccevviviiiiiiiiii e Sept..11, 1998
Voss, Richard W................... Loganville................. FERINSTALEA ... oo meeemm e July 8, 1998
White, JimM ..o, Clarkston ........c......... (6 |1 o =14 (=1 [N Sept. 14, 1998
Woodall, Hugh Robert ......... Atlanta ........cccvveeeeen. 18-month SUSPENSION ........evvviieeiiiiiiiiiieeeeeeane Sept..14, 1998

GAUTION! Over 30,000 attorneys are eligible to practice law in Georgia. Many attorneys share the same name.
You may call the State Bar at (404) 327-8700 or (800) 334-6863 to verify a disciplined lawyer’s identity.
Also note the city listed is the last known address of the disciplined attorney.

website ad pickup
12/97 p85

G E OR G I A B A R J OURNA AL
81




Notice of Proposed Formal Advisory Opinion

NOTICE
First Publication of Proposed
Formal Advisory Opinion No. 94-R6

Pursuant to Rule 4-403 (c) of the
Rules and Regulations of the State
Bar of Georgia, the Formal Advisory
Opinion Board has made a prelimi-
nary determination that the following
proposed opinion should be issued.
State Bar members are invited to file
comments to this proposed opinion
with the Office of General Counsel
of the State Bar of Georgia at the
following address:

Office of General Counsel
State Bar of Georgia

800 The Hurt Building

50 Hurt Plaza

Atlanta, Georgia 30303
Attention: John J. Shiptenko

Fifteen copies of any comment

Proposed Formal Advisory
Opinion No. 94-R6

QUESTION PRESENTED:

What are the ethical consider-
ations of an attorney defending an
insured client under an insurance
policy while simultaneously repre-
senting, on unrelated matters, a
separate insurance company that
claims a subrogation right in any
recovery against the insured client?

SUMMARY ANSWER:

If, however, as is far more
typically the case, it is not the
insurance company that is the true
client in the unrelated matter, but an
insured of the insurance company,
then there is no simultaneous repre-
sentation of directly adverse interests
in litigation and these Standards do
not apply. Instead, the attorney may
have a personal interest conflict
under Standard 30 in that the attor-
ney has a financial interest in main-
taining a good business relationship
with the insurance company. This
personal interest conflict may be

Under Standard 35 and Standard consented to by the insured client

36, an attorney may not simulta-
neously represent clients that have
directly adverse interests in litigation
that is the subject matter of either
one of the representations. Whether

after full disclosure of the potential
conflict and careful consultation. The
Standard 37 limitation on consent to
conflicts does not apply to Standard
30 conflicts. Such consent, however,

or not this is the case in the Question should not be sought by an attorney

Presented here, depends upon the
nature of the representation of the

to the proposed opinion must be filed insurance company.

with the Office of General Counsel

If it is, in fact, the insurance

when the attorney believes that the
representation of the insured will be
adversely affected by his or her
personal interest in maintaining a

by December 1, 1998 in order for the company that is the true client in the good business relationship with the
unrelated matter, then the interests ofinsurance company for to do so

comment to be considered by the
Formal Advisory Opinion Board.
Any comment to a proposed opinion

the simultaneously represented
clients in the litigation against the

should make reference to the requestinsured client are directly adverse

number of the proposed opinion.
After consideration of comments, the
Formal Advisory Opinion Board will
make a final determination of
whether the opinion should be
issued. If the Formal Advisory
Opinion Board determines that an
opinion should be issued, final drafts
of the opinion will be published, and
the opinion will be filed with the
Supreme Court of Georgia for formal
approval.

even though the insurance company

would be to violate the attorney’s
general obligation of zealous repre-
sentation to the insured client.

is not a party to the litigation and the OPINION:

representations are unrelated. The

Correspondent asks whether an

consent by the clients provided for in attorney may defend an insured
Standard 37 is not available in these client when the attorney also repre-

circumstances because it is not
obvious that thattorney can ad-

sents, in unrelated litigation, an
insurance company that claims a

equately represent the interests of eactsubrogation right in any recover

client. This is true because adequate

against the insured client. If the

representation includes a requirement representation of the insurance

of an appearance of trustworthiness
that is inconsistent with the conflict of

company is, in fact, representation of
the insurance company and not

interests between these simultaneouslyrepresentation of an insured of the

representedlients.
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company, then the analysis of this



situation is governed by Standards of in immediate geographical area,

Conduct 35 and 36 which prohibit
accepting or continuing representa-
tion if the exercise of the lawyer’s
independent professional judgment
on behalf of a client will be or is
likely to be adversely affected by his
representation of another client. In
interpreting these Standards, we are
guided by Ethical Consideration 5-
14:

Maintaining the independent
professional judgment required
of a lawyer precludes his accep-
tance or continuation of em-
ployment that will adversely
affect his judgment on behalf of
or dilute his loyalty to a client.
This problem arises whenever
a lawyer is asked to represent
two or more clients who may
have differing interests, whether
such interests be conflicting,
inconsistent, diverse, or other-
wise discordant.

Unlike the more familiar stan-

thereby making it difficult for
adversary to retain equivalent
counsel). See, also, ABA Model
Rules of Professional Conduct,
Comments, Rule 1.7 (“Thus, a
lawyer ordinarily may not act as an

trustworthy to act professionally in
these circumstances by providing
independent professional judgment
for each client unfettered by the
interests of the other client. It is,
instead, a reflection of the reality that
reasonable client concerns with the

advocate against a person the lawyerappearance created by such directly

represents on some other matter,
even if it is wholly unrelated.?)

Of course, some simultaneous
representation conflicts can be
consented to by the simultaneously
represented clients. Consent, under
the Standards of Conduct is limited
by two requirements. The first is that
consent can only be obtained in
those circumstances in which the full
disclosure necessary to adequately
inform the clients’ consents can be
provided without breach of confiden-
tiality. The second is that consent is
limited, by Standard of Conduct 37,
to those circumstances in which it is
“obvious that [the lawyer] can
adequately represent the interests of
each [client]. . . .” In interpreting the
“obvious and adequate” test for

dard applied in subsequent represen-consent, we are guided by the

tation conflicts, the prohibition in

provisions of Ethical Consideration

simultaneous representation conflicts 5-15. Ethical Consideration 5-15
is not dependent upon a showing thatadvises that all doubts about divided
the matters involved are substantially loyalties should be resolved against

related. This is so because the
prohibition against simultaneous

the propriety of the representation
and that, generally, consent should

representation of adverse interests is not be obtained when clients have

based, primarily, on concerns with
loyalty to clients, the appearance of

differing interests in litigation and
rarely obtained when they have only

trustworthiness, and the preservation potentially differing interests in

of a lawyer’s independent profes-
sional judgment for each clier§ee,
generally ABA/BNA L AwYERS
MANUAL oN ProrEssioNALCoNDuCT
51:104-105 and cases and advisory
opinions cited thereirSee, alsp

ABA Comm. on Ethics and Profes-
sional Responsibility, Informal Op.
1495 (1982) (lawyer may not accept
employment adverse to existing
client even in unrelated matter;
prohibition applies even when
present client employs most lawyers

litigation.

In the circumstances presented
here, it would be reasonable for an
attorney to be concerned that the
adverse interests of the simulta-
neously represented clients could
adversely affect the quality of the
representation by jeopardizing the
quality of the relationship with the
client. It is, therefore, not obvious
that adequate representation will be
provided. This is not because Geor-
gia lawyers are not sufficiently
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adverse interests could, by them-
selves, adversely affect the quality of
the representation.

If however, as is more typically
the case, what is referred to in the
Question Presented as representation
of the insurance company is, in fact,
representation of an insured of that
company, then the above analysis
does not apply. In such a situation,
the attorney’s primary ethical
obligation is to the insured and not to
the company, thus the fact that the
company may have interests directly
adverse to the other insured client is
not the issue. Instead, the attorney
may have a personal interest conflict
under Standard 30 which provides:
“Except with the written consent or
written notice to hisdic] client after
full disclosure a lawyer shall not
accept or continue employment if the
exercise of his professional judgment
on behalf of the client will be or
reasonably may be affected by his
own financial, business, property or
other personal interests.” Such a
conflict arises because of the
attorney’s need to maintain, for
financial reasons, a good business
relationship with the insurance
company.

Personal interests conflicts are
not subject to the limitation on
consent found in Standard 37. Here,
the insured client may consent, in
writing, to the conflict after full
disclosure of the potential adverse
effect of the personal interest conflict
and careful consultation with the
attorney. No attorney, however,
should seek such consent if he or she

CONTINUED ON PAGE 88



Supreme Court Issues Formal Advisory Opinion

Editor's Note: Formal Advisory Opinion No. 98-2 (published below)

recipient in order to ensure delivery.
When a lawyer holding funds

was one of four opinions issued by the Supreme Court of Georgia in June-attempts to deliver those funds in
We regret that it was not published along with the others in the last issue Oéompliance with Standard 61 but is

the Journal. Also please note that in the August Journal on page 92, the
bold heading Formal Advisory Opinion No. 98-1 should have read 98-3.
Formal Advisory Opinion No. 98-3 presented the question: May a staff
lawyer for a non-profit legal servives group contact State officials to
express concerns about the legality of treatment of non-clients?

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME
COURT OF GEORGIA ON
JUNE 1, 1998

FORMAL ADVISORY OPINION
No. 98-2 (Proposed Formal Advi-
sory Opinion No. 96-R2)

OPINION:

Many members of the Bar have
contacted the State Bar of Georgia
for guidance on how to manage
client funds and/or other funds held
in a fiduciary capacity in the
lawyer’s escrow trust account when
the lawyer is unable to locate the
rightful recipient of the funds and the
rightful recipient fails to claim the
funds. More specifically, the lawyers
have asked whether they could
ethically remove the unclaimed

QUESTION PRESENTED:

When a lawyer holding client
funds and/or other funds in a fidu-
ciary capacity is unable to locate the
rightful recipient of such funds after
exhausting all reasonable efforts,
may that lawyer remove the un-
claimed funds from the lawyer’s
escrow trust account and deliver the
funds to the custody of the State of
Georgia in accordance with the
Disposition of Unclaimed Property
Act?

account and disburse the funds in
accordance with O.C.G.A. 88 44-12-
190et seq.the Disposition of
Unclaimed Property Act.

In those cases where a lawyer is

in a fiduciary capacity, the lawyer
must do so in compliance with
SUMMARY ANSWER:

A lawyer holding client funds
and/or other funds in a fiduciary
capacity may remove unclaimed
funds from the lawyer’s escrow trust
account and deliver the funds to the
custody of the State of Georgia in
accordance with the Disposition of
Unclaimed Property Act only if the
lawyer, prior to delivery, has ex-
hausted all reasonable efforts to
locate the rightful recipient.

Standard 61 speaks to the lawyer’s
duty to deliver funds: “A lawyer shall
promptly notify a client of the receipt
of his funds, securities or other
properties and shall promptly deliver
such funds, securities or other proper-
ties to the client.” Implicit both in this

the lawyer’s duty to exhaust all

Standard, and the lawyer’s responsibil-
ity to zealously represent the client, is QUESTION PRESENTED:

unable to locate the rightful recipient,
the lawyer has a duty to exhaust all
reasonable efforts to locate the rightful
recipient. After exhausting all reason-
able efforts and the expiration of the
five year period discussed in the Act,
if the lawyer is still unable to locate
the rightful recipient and the rightful
recipient fails to claim the funds, the
funds are no longer considered client
funds or funds held in a fiduciary
capacity, but rather, the funds are
presumed to be abandoned as a matter
of law, except as otherwise provided
by the Act, and the lawyer may then
deliver the unclaimed funds to the
State of Georgia in accordance with
O.C.G.A. 88 44-12-196t seq.the
Disposition of Unclaimed Property

funds from the lawyer’s escrow trust Act. Alawyer who disburses the

unclaimed funds as discussed above shall
not be in violation of the Standards.
oL
During the month of September
1998, the Supreme Court of Georgia

holding client funds and/or other funds issued a formal advisory opinion that
was proposed by the Formal Advisory

Opinion Board. Following is the full

Standards 61, 62, 63 and 65. When thetext of the opinion issued by the Court.
funds become payable or distributable,

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME
COURT OF GEORGIA ON
SEPTEMBER 4, 1998

FORMAL ADVISORY OPINION
No. 97-3 (Proposed Formal Advi-

sory Opinion No. 91-R11)

Whether it is ethically permis-

reasonable efforts to locate the rightful sible for a departing attorney to send
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a communication to clients of the
former law firm?

OPINION:

No Standard prohibits a depart-
ing attorney from contacting those
clients with whom the attorney
personally worked while at the law
firm. A client is not the property of a
certain attorney. The main consider-
ation underlying our Canons of

either written or oral form, to advise
the client of the attorney’s departure
from the firm. An appropriate com-
munication may advise the client of
the fact of the attorney’s departure,
the attorney’s new location, the
attorney’s willingness to provide legal
services to the client, and the client’s

right to select who handles the client’s

future legal representation.
Assuming the departing attorney

ate timing of a notification to the
client is determined on a case by
case basis. Depending on the nature
of the departing attorney’s work for
the client, the client may need
advance notification of the departure
to make a determination as to future
representation.

The departing attorney may also
owe certain duties to the firm which
may require that the departing

Ethics is the best interest and protec- either had significant contact with or attorney should advise the firm of the

tion of the client.

An attorney has a duty to keep a
client informed. This duty flows in
part from Standard 22 which pro-
vides that a lawyer shall not with-
draw from employment until that

actively represented the client, the
written communication to the client
does not need to comply with the
provisions governing advertisements
contained in Standard 6, because it
would not constitute “a written

attorney’s intention to leave the firm
and the attorney’s intention to notify
clients of his or her impending
departure, prior to informing the
clients of the situation. Specifically,
the departing attorney should not

lawyer has taken reasonable steps tocommunication to a prospective clientengage in professional conduct

avoid foreseeable prejudice to the
client including giving due notice to
the client of the lawyer’s withdrawal,
allowing time for employment of

for the purposes of obtaining profes-
sional employment” as contemplated
by Standard 6 (i.e. the written com-
munication is not required to be

other counsel, delivering to the client labeled an “advertisement”). Of

all papers and property to which the
client is entitled, and complying with
applicable laws and rules. Further-
more, Standard 44 prohibits an
attorney’s willful abandonment or
disregard of a legal matter to the
client’s detriment. Therefore, to the
extent that a lawyer’s departure from
the firm affects the client’s legal
matters, this client should be in-
formed of the attorney’s departure.
The fact or circumstances of an
attorney’s departure from a law firm
should not be misrepresented to the
firm’s clients.SeeStandard 4 (which
prohibits an attorney from engaging
in professional conduct involving
dishonesty, fraud, deceit, or willful
misrepresentation); and Standard
45(b) (which prohibits an attorney
from knowingly making a false
statement of law or fact in his
representation of a client).

If the departing attorney either
had significant contact with or
actively represented a client on the
client’s legal matters, the attorney
may communicate with the client, in

course, any written communication
regarding a lawyer’s services must
also comply with Standard 5, which
prohibits any false, fraudulent,
deceptive or misleading communica-
tions; and with any other applicable
standards of conduct.

A similar analysis should also
apply to an oral communication by
the departing attorney to a client with
whom the attorney had significant
contact or active representation on
legal matters while at the firm. If the
departing attorney contacts such a
client orally, that attorney should only
provide information that is deemed
appropriate in a written communica-
tion as set forth above.

With respect to the timing of the
disclosure of the attorney’s departure
to the client, the ultimate consider-
ation is the client’s best interest. To
the extent practical, a joint notifica-
tion by the law firm and the departing
attorney to the affected clients of the
change is the preferred course of
action for safeguarding the client’s
best interests. However, the appropri-
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which involves “dishonesty, fraud,
deceit, or willful misrepresentation”
with respect to the attorney’s deal-
ings with the firm as set forth in
Standard 4.

In conclusion, as long as the
departing attorney complies with the
Standards governing advertisements,
solicitation, and general professional
conduct, the attorney may ethically
contact those clients with whom the
attorney had significant contact or
active representation at the former
law firm, so as to advise the clients
of the attorney’s departure as well as
the client’s right to select his or her
legal counsel. Legal issues which
may arise from a particular set of
facts involving a departing attorney
including, but not limited to, contract
or tortious interference with contract,
are beyond the scope of this formal
advisory opinionE
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8 Day Basic Trial Skills
Minneapolis, MN
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D.C. BAR - FORUM BAR
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Mandatory D.C. Course
on the D.C. Rules
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Washington, DC
5.0/3.5/0.0/0.0

12
ICLE
Punitive Damages
Statewide, GA
6.0/0.0/0.0/0.0

ICLE
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Development Authority
Atlanta, GA
6.0/0.0/0.0/0.0
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ICLE
Zoning Law
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Trial Advocacy
Statewide, GA
6.0/0.0/0.0/0.0

ICLE

Troubled and Troubling Client

Atlanta, GA
6.0/0.0/0.0/0.0

NATIONAL INSTITUTE OF
TRIAL ADVOCACY
Trial - The Ultimate Theater
Chicago, IL
6.6/0.0/0.0/6.6
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ICLE
Intellectual Property Law
Institute
Young Harris, GA
8.0/0.0/0.0/0.0
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ICLE
Advanced Legal Writing
Atlanta, GA
6.0/0.0/0.0/0.0
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Secured Lending
Atlanta, GA
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Statewide, GA
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Statewide, GA
4.0/0.0/0.0/0.0
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Lawyers
Atlanta, GA
3.0/0.0/0.0/0.0
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Atlanta, GA
6.0/0.0/0.0/0.0
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Atlanta, GA
6.0/0.0/0.0/0.0
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ICLE
Recent Development in
Georgia Law
Statewide, GA
6.0/0.0/0.0/0.0

8
D.C. BAR - FORUM BAR
ASSOCIATION
Mandatory D . C. Course on
the D. C. Rules of
Professional Conduct
Washington, DC
5.0/3.5/0.0/0.0

9
ICLE
Litigation Under 42
U. S. C. 1983
Atlanta, GA
7.0/0.0/0.0/0.0

10
ICLE
Winning Depositions
Atlanta, GA
6.0/0.0/0.0/0.0

ICLE
Recent Developments In
Georgia Law
Statewide, GA
6.0/0.0/0.0/0.0

PROSECUTING ATTORNEYS'
COUNCIL OF GEORGIA
Forensic Evidence
Decatur, GA
6.3/0.0/0.0/5.3

10-11
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Defense of DUI Institute
Atlanta, GA
12.0/0.0/0.0/0.0



Gontinued from Page 83 ance company, then an
unconsentable conflict of interests

believes that his or her business , T
exists and that entering into or

interest will, in fact, adversely affect o . . .
the quality of the representation with continuing with such simultaneous 1. The Supreme Court of Georgia has
the insured client. To seek consent in "EPTesentations would be in violation 1ot of course, adopted the ABA

. In of the Standards of Conduct. If Model Rules. This citation is as per-

such circumstances would be in suasive authority only. The adoption

vioation of an attomey's general 1 BaEEL, e Crons 4 ot chanos e analy
obligation of zealous representation company, but a representation of an sis of simultaneous representation

of all clients.

We conclude, therefore, that if
the representation in the situation
described in the Question Presented
is a true representation of an insur-

. conflicts applied in this Opinion as an
insured of that company, then a interpretation of Georgia Standards of

personal interest conflict exists Conduct. The point is that this analy-
which ordinarily may be consented sis is well established.

to by the insured clieni

Gontinued from page 1 in the transfer of information. included the better. And most

It is this same standardized counties are clamoring to be added
that were formerly done by hand, and format that makes the creation of the to the database. But it is a slow and
information will soon be electronically database such a time-consuming andinvolved process to take data from

reported to the Georgia Crime Infor-  arduous process. Sills says that all the existing information systems
mation Center as well as passed feedback from judges and court and integrate them into one. Ms.
between courts. The standardized officials who have used the new Sills expects to have full data loads

format used by this database reduces system has all been positive. Their  for those counties already in the
reporting time and increases accuracy only suggestion is that the more data system by the end of October.

She hopes to add 20 more
counties between now and June of
1999. The ultimate goal is to have all

N atl O n aI Lawye rS of Georgia’s courts on one standard-
ized system so that information from
- - anywhere in the state is always
R IS k p I C ku p 6/9 8 accessible, easily shared and effi-
ciently documented. According to
63 Ms. Sills, more information means
p better-informed decisions, and “the
net result is that justice is better
dispensed.E
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CLASSIFIEDS

EMPLOYMENT: ATTORNEYS

WANTED. Associate for small Macon
law firm. Experienced in litigation. Send
resume to: Confidential Reply Box 890,
Georgia Bar Journal800 The Hurt Building,
50 Hurt Plaza, Atlanta, GA 30303.

ATTORNEY WANTED. Three
attorney, Av-rated law firm in east central
Georgia concentrating in Commercial
Litigation, Business Bankruptcy and
Agricultural Law seeking Associate with up
to three years of experience; call (912) 237-
7020; send resumes to P.O. Box 129,
Swainsboro, GA 30401.

ATLANTA, GA. MID-SIZE AV-

RATED. Bovis, Kyle & Burch LLC is
seeking an associate with two to five years
experience in corporate, transactional and
general business. Must possess superior
academic qualifications, be able to assume
immediate file handling responsibility and
work directly with clients with minimal
supervision. Mail resume to Frank Klein, 53
Perimeter Center East, Third Floor, Atlanta,
GA 30346 or fax (770) 668-0878.

ATTORNEY WANTED. Mid-sized
law firm in Columbus, GA seeks attorney
with 5+ years of commercial real estate
experience. Respond in writing to Page,

Scrantom, Sprouse, Tucker & Ford PC , P.O.

Box 1199, Columbus, GA 31902, ATTN:
William L. Tucker.

ATTORNEY JOBS. Harvard Law
School calls our publication: “Probably the
most comprehensive source of nationwide
and international job openings received by
our office and should be the starting point of
any job search by lawyers looking to change
jobs.” Each monthly issue contains 500-600
current (public/private sector) jobs. $45-3
months. Contact: Legal Employment Report,
1010 Vermont Avenue NW, Suite. 408-GBJ,
Washington, DC 20005. (800/296-9611)
Visa/MC/AMEX. www.attorneyjobs.com.

CULP ELLIOTT & CARPENTER
PLLC, a Charlotte, NC tax firm providing
sophisticated personal, corporate, interna-
tional and estate tax services to high net
worth clients and their companies is seeking
tax and estate planning associates to join its
progressive practice. Immediate client
contact and responsibility. Qualified
candidates will possess an LLM and 2 years
experience in corporate tax and/or estate

planning matters. Extensive international tax

experience a plus for corporate tax position
Reply in confidence with resume, cover lett

and transcripts to Recruiter, 227 W. Trade S

Suite 1500, Charlotte, NC 28202.
EMPLOYMENT OPPORTUNITY.
Multi-state consumer financial services

company is seeking associate general couns

with 3-5 years commercial and litigation

experience, securities and tax a plus. Excelle

academic credentials and/or experience
required. Must relocate to Chattanooga,
Tennessee area. Competitive salary and
benefits Pleas fax cover letter and resume to:
General Counsel (423) 476-9200.
ASSOCIATE POSITION. Growing
AV-rated Macon law firm seeks attorney wit|
two to four years experience in civil
litigation. Compensation and benefits are

competitive based upon level of experience.

OFFICE BUILDING FOR SALE/
S. RENT. 1901 square foot brick building in
er Decatur. 15 minutes to Atlanta, 2 to Decatur
t.,court. Furnished. Library/conference room,
closets, phone system, basement, corner lot,
free parking, MARTA line. Occupy all or
lease out. 2 tenants leased. Well maintained.
el Excellent investment. 103 N. McDonough
Street. Jim Hollingsworth, (770) 493-9586.
DECATUR-DEKALB AREA.
Attorney and secretarial offices and suites
available now at the Trinity Building, 118
East Trinity Place, Decatur. Full service for
attorney tenants and their personnel avail-
able. Close to courthouse, MARTA and
center of Decatur. Contact one of the
following: Charles Bass, Bill Witcher or Bob
Wilson at (404) 479-4400.
FOR LEASE. Fully furnished law office
in Toccoa across street from courthouse will be

nt

h

Send resume and compensation requirementsavailable January 1, 1999. Includes law library,

to: Mark E. Toth, Hall, Bloch, Garland &
Meyer, P.O. Box 5088, Macon, GA 31208.
BOOKS/OFFICE FURNITURE &
EQUIPMENT

conference room, and space for at least two
attorneys and support staff of three. Contact:
Jim Cornwell (706) 886-9451.

VACATION RENTALS

LAW LIBRARY FOR SALE. Allin
excellent condition, “Like New.” GA. APP.
Reports - 227 Volumes; GA. Reports - 267
Volumes; GA. Digest - 59 Volumes; and
Digestive Index - 5 Volumes. (770) 448-0515

WILLIAM S. HEIN COMPANY.

More than 70 years later, still your #1 sourc
for buying/selling law books. 50%-70%
savings on single volumes, major sets,
Federal & State, Foreign/International law,
Rare/Antiquarian law. Appraisal services
available. Call (800) 496-4346. FAX (716)
883-5595. Web site: lawlib.wuacc.edu/hein
heinused.htm

THE LAWBOOK EXCHANGE LTD.
buys, sells and appraises all major law boo
sets—state and federal. For the best prices
top quality and guaranteed satisfaction, call
toll free (800) 422-6686 for free information
Mastercard, Visa and American Express
accepted. http://www.lawbooks.exc.com

OFFICE SPACE

FOR SALE. Estate planning and probat
law practice in Greenville County, South
Carolina. Owner retiring. For more informa-
tion, write: Confidential Reply Box 891,
Georgia Bar Journal800 The Hurt Building,
50 Hurt Plaza, Atlanta, GA 30303.
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WANTED. Seeking 3-4 partners to
share in ownership of ocean-front condo—
Litchfield Beach, SC. Wide panoramic view
of Atlantic Ocean and strand at 4th floor
level. Beautifully refurnished 3BR condo,
private pool, tennis courts. Call (843) 527-
1066 or (843) 237-4948.

FRANCE - Burgundy - grand 17th
Century Chateau- (about 4500 square feet),
beautifully restored and furnished, 6
bedrooms (sleeps 13), 5 baths; weekly $1000
to $1800Classic 18th CenturyFrench
farmhouse - just restored, three bedrooms
(sleeps 6), two baths; weekly $700 to $900.
Both about 1.5 hours from Paris, near
medieval art center of Vezeld¥ALY -
Tuscany - 14th C. Villa(about 5000 square
feet, former monastery), end of private road
on organic wine, olive estate, 17 miles south
of Florence, rent as one to three living units,
3 to 10 bedrooms (sleeps 7-27), 3 to 8 baths,
pool, gardens; weekly $1300-$500@th C.
farmhouse end of private road on wine, olive
estate, views of San Gimignano'’s medieval
towers, 30 miles southwest of Florence, 4
apartments, (sleeps 2-7, or combine for up to
21); weekly $800-$1000. Law Office of Ken
Lawson (Seattle}206) 632-1085, fax (206)
632-1086, e-mail: kelaw@u.washington.edu.
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