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NO MORE STTING ON
THE SDELINES

By William E. Cannon Jr.

e have all been there. It's
Wholiday party at a friend’s
house. The atmosphere is
festive, the food and drink are
plentiful and we are enjoying being
away from the care and concerns of
practicing law.

Then it happens. A well-meanin
friend feels compelled to share the
latest lawyer joke. Frantically
looking around the room, we try to
find a quick way out. We feel our
face beginning to burn as we sense
every eye in the room on us. Prayin
that this will be that rare animal — g
truly funny lawyer joke — we fix an
awkward grin on our faces and stee
ourselves for the punch line.

The disgusting joke is finally
over and everyone laughs, waiting
for our reaction. Too embarrassed t
express our true feelings, we
mumble something unintelligible anc
either leave the room or change the
subject. For the rest of the evening
we feel like a social outcast.

For years | endured that scenari
at a variety of social gatherings. It
bothered me so much that | eventu-
ally began avoiding social occasions
as one means of coping with the
problem. However, there was no
escape. The jokes didn't go away.
They simply became more offensive
and began to include all aspects of

the legal system as a subject of
ridicule.

When it reached the point that
politicians — who historically were
held in such low regard that they
could not throw stones at lawyers —
began to use lawyers and the legal
system to advance their own politica
agenda, | decided | would no longer
ignore what was going on.

Do you want to go to
holiday parties and other
_ euents with your head
held high? Then quit
standing around waiting
for some other lawyer or
’ Some organization to
. defend you.

As the attacks on lawyers and
our system of justice increased in
intensity, | began to respond more

D aggressively. My early responses
largely took place in airports and on
d airplanes. When polite chatter abou
jobs resulted in the inevitable lawye
joke or derogatory comment, | no
longer attempted to win approval by
o laughing politely or nodding in
approval. | told the person that | wa
offended by the comment and, if it
was based on misinformation, why |
viewed the attack as unfair. The firs
step in fighting back was taken and
had survived!
The next significant step in the
process took place when | was

D
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backstage during a production of my
community theater. One member of
the cast felt compelled to entertain
me with a lawyer joke, and | re-
sponded by telling him that he
should go ahead and tell some cruel
ethnic jokes or jokes to embarrass
people who are physically chal-
lenged. After all, | told him, if you
want to be a bigot, why stop with
lawyers?

Other members of the cast who
had been listening drifted away in
the awkward silence. However,
al during the next few performances
several cast members told me
privately that they were glad that |
stood up for my profession.

As President of the State Bar, |
now have a “bully pulpit” from
which | can defend lawyers and our
system of justice. Speaking to civic
clubs, | receive positive and thought-
ful responses from most of the
members. When forced to think
about the role that lawyers and our
system of justice play in our county’s
freedom, most fair-minded people
realize we have been attacked
unfairly.

A strong response to lawyer
bashing is not required because we
are overly sensitive or lack a sense of
humor. We must speak out because
the attacks on our profession threaten
the very foundation of our legal
system — our independence. If
lawyers can be intimidated from
representing unpopular causes and
people, how will their voices be
heard? Many of our majority view-
points today were in yesterday'’s
minority. In order for the system to
work lawyers on both sides of an
issue must have the freedom to be
effective advocates and judges must
have the independence to reach fair
decisions.

The best way to attack intoler-
ance and ignorance is with facts and

t
r

D
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FEEDBACK SAYS WE'RE
DOING SOMETHING RIGHT

By Cliff Brashier

A letter | received from Kenneth G.
Menendez of Atlanta is reprinted

below with his permission along with
my public reply to him.

Dear Mr. Brashier:

This letter is something you may
not receive too frequently. It is a fan
letter.

Last week | had the opportunity
to serve as a member of an arbitra-
tion panel in the State Bar’s Fee
Arbitration program. My experience
was tremendously enlightening and
gratifying, due in large part to the
organization and professionalism
exhibited by Ms. Rita Payne.

The proceedings ran like clock-
work from start to finish (except for

the instances when we arbitrators rannever been so impressed by the Stz

behind schedule). Ms. Payne pro-
vided us with extremely helpful
counsel regarding the applicable
procedures and was available to
assist us whenever questions arose.
Due to certain last minute
changes on the part of some of the
parties, Ms. Payne was required to
substitute a number of cases during
the day, which she accomplished
without missing a beat. One of the
parties had a number of procedural
objections and Ms. Payne provided
the arbitrators with exceptional
guidance regarding that matter. In

«<IXXEII» DIRECTOR

short, Ms. Payne performed in
exemplary fashion from start to
finish.

| have practiced law in Georgia
for over 18 years. During the course
of that time, | have been involved
with the State Bar frequently,
including five years as a member of
the Formal Advisory Opinion Board
and three years as a member of the

We have initiated a new
total quality management
approach to examine
many of our procedures
and systems with the goal
to make them more
responsive to your needs.

Bar’s Special Committee to Redraft
the Model Rules of Professional
Conduct. In all of that time, | have

Bar as | was last week when | saw
Ms. Payne in action. Ms. Payne ang

report on your experience as an
arbitrator in the State Bar’s Fee
Arbitration service. You are right —

it is nice to get a fan letter. I'm
pleased that we get them frequently.
We do get more letters with sugges-
tions for improvements or new
programs, but nearly all are written to
be helpful and are not critical. All
letters are given to the relevant
committee for consideration and many
do lead to improvements in services to
our members and the public.

Rita Payne and Melissa Allen
exemplify the level of professional-
ism, courtesy, and dedication that we
expect from all members of our staff.
Because of feedback that | have
received from other lawyers about
other staff members, | believe that
Rita and Melissa are very representa-
tive of our staff as a whole.

We constantly strive to be
helpful and responsive. Toward that
goal we have just initiated a new
total quality management approach
called Service First. An enthusiastic
group of front line, non-management
employees will examine many of our
procedures and systems with the
only goal being to make them more
responsive to your needs. Our staff
will probably find this to be a
refreshing change from having to
listen to me preach about quality
service. | will be excited to see their

aterecommendations implemented.

| also want to thank you for
volunteering to serve as an arbitrator.

her able assistant, Melissa Allen, are With skilled help from you and about

the sort of people any organization
would be lucky to have as members
of their team. Wherever you found

a thousand other experienced law-
yers and public members, very
contested fee disputes are resolved in

these superb professionals, | respect-a fair and respectful manner. | know

fully suggest that you should return
to that locale on your future recruit-
ing ventures.
Yours very truly,
Kenneth G. Menendez

Dear Mr. Menendez:
Thank you for taking the time to

G E OR G I A B A R

7

J OURNA AL

of no other profession that makes
such an effort at responsible self
governance. The only reason it has
worked so well for the past two
decades is because of caring volun-
teers like yourself.

CONTINUED ON PAGE 8



President, continued from Page 6 and willing to respond to unfair on our system of justice pose a real
the truth. Your State Bar is working ~ attacks on our profession. danger to the entire political process.
diligently on a program to restore You can start right now. When Are you tired of the jokes? Do
public confidence in lawyers and the YOu see an unfair attack in a publica- you want to go to holiday parties and
legal system by doing just that. You tion, respond in writing, sign your other events with your head held

will be hearing more about this name and send me a copy. Don’t be high? Then quit standing around
Foundations of Freedom program in 100 embarrassed to let your friends  waiting for some other lawyer or
another issue of thear Journal and clients know you respect your ~ some organization to defend you.
However, the Foundations of Free- Profession and find coarse lawyer We all worked hard to become

dom program will not work unless ~ Jokes insulting. Tell your friends in  lawyers. Let's show a little pride in
our entire membership is motivated Public office that unfounded attacks what we have accomplishes.

Director, continued from Page 7 to the thousands of volunteer attor- suggestions or information to share,
neys, to every staff member — are  please call me. Also, the State Bar of
Thanks again for your letter and dedicated to providing the very best Georgia serves you and the public.
please continue to help us better service we can offer. | hope you will Your ideas about how we can
serve our wonderful profession. join Kenneth Menendez and many of enhance that service are always
Sincerely yours,  your peers by working on commit-  appreciated. My telephone numbers
Cliff Brashier  tees and by letting me know when- are (800) 334-6865 or (404) 527-

LA SR 4 ever you see ways for us to offer 8755 (direct dial); (404) 527-8717
The entire State Bar of Georgia even better service. (fax); and (770) 988-8080 (hom&].
— from your elected Officers and Your comments regarding my

Board of Governors representatives, column are welcome. If you have
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C O V E R S T OR Y

“Lawyer Barnes™
[akes Gharge

By Michael Jablonski

pledge that as long as | have breath to breathe amsttong belief that lawyers are important to a civilized
the people of the State of Georgia choose to honorsociety, as well as a conviction that no matter what job he
me as their Governor, | will defend this profes- holds, Roy Barnes will always be a lawyer.
sion.” Roy Barnes bid farewell — temporarily — Roy Barnes cultivated a fascination with politics by
to the practice of law with this promise in a speechobserving political discussions in the family general store.
before the Cobb County Bar Association on November The store, which is still operated by the family in
19, 1998. On January 11 he will be sworn as Georgia’s Mableton, was more than a place to buy goods but served

80" governor, the first lawyer to lead the state since as a center to exchange information and air opinions. It
George Busbee was elected in 1974. was natural for him to join the debate team at the Univer-
“It is an honor and a privilege to practice law. The  sity of Georgia while majoring in history. At UGA Law

profession we follow is a noble profession.” Barnes School he was elected president of the Student Bar
explained that lawyers are the keepers of order in moderAssociation. He was named the law school’s outstanding
society. “We allow people to settle disputes without senior in 1972.

resorting to violence. It is about fairness to those accused Returning home to Cobb County, Barnes learned to
of crime. We do not allow mobs to go door-to-door in thetry cases as a prosecutor in the District Attorney’s office.
dead of night and pull people out of their houses to punidHe started a private practice two years later with Tom
them for crimes. That is what the practice of law is all  Browning. The two lawyer practice, which eventually
about.” The Barnes administration will be shaped by a developed into the Marietta law firm of Barnes, Brown-

G E ORGI A B A R J OURNAL
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ing, Tanksley & Casurella, operated without a formal gubernatorial campaign. The case required creative legal
partnership agreement. When Barnes began packing histhinking to resolve issues that just did not seem to be fair.
office to move to the Capitol after the election, he still The willingness to commit to a difficult case won
had his portion of the first fee the two partners ever took Barnes praise in many quarters. “Roy is a working man’s
in — half of a twenty dollar bill with a handwritten note  lawyer,” explained Martin Luther King Ill. “He stepped
from Browning transmitting an equal share of the fee.  forward and went into the black community addressing

In the second year of practice at Barnes & Browning,these issues not just for financial reasons but to do

Roy Barnes justice.” King
succeeded in a bid became a major

for election to the | promise that whenever anyone disparages the supeorterin the

state Senate. He 1998 campaign.

stayed there for  PPOf@SSION — N0 matter their position or their Some mem-

eight terms. bers of the

puring his third  JOItICAI party — I will speak up first to defend  vusiness comme-
term he chaired - - ’” nity grumbled
the Judiciary “IIS Ill'llfBSSIIIII - Bllv BaI‘IIES about Barnes’
Committee. involvement in
Governor Joe ' the loan cases.
Frank Harris The representa-
asked him to tion did not
serve as Adminis- appear to be
tration Floor consistent with
Leader in the his business
Senate from 1982 interests or with
through 1989. the reputation for

During this time promoting
Barnes worked on | economic devel-
the Governor’s opment he

Growth Strategies |
Commission and

developed as a
legislator. The

was Senate confusion,
Chairman of the according to
Constitutional Barnes, was
Revision Com- based on a

mittee. After an  Celebrating with the governor-elect are (I-r) Alison Barnes, a second-year Mmisunderstanding
unsuccessful run  University of Georgia law student, Marie Barnes, Roy Barnes, U.S. Sen. Max Oof what lawyers

for governor in Cleland, Michael Coles. do. “Lawyers are
1990, Barnes easy targets for
returned to the legislature in 1993, this time in the Houseanyone who is unhappy with society. We are on the

of Representative representing the 33rd House District. cutting edge. Businesses are uncomfortable with us

He was secretary of the House Judiciary Committee andbecause we call them to account for their actions when
member of the Governmental Affairs and Banks and we seek damages. People are uncomfortable with us
Banking Committees at the time he decided to run for because we take on those accused of despicable crimes in
governor in 1998. the name of justice and fairness.”

Lawyering remained important to Barnes while he The essence of being lawyer, according to Barnes, is
was in the legislature. In effect, the House and the Senatategrity and a sense of service. He insists that lawyers in his
were just different venues for him to use the skills of a  firm take pro bono cases as well as indigent criminal cases.
lawyer. The law practice, which focuses on individual ~ Our justice system works only because lawyers make it
problems, and politics, which deals with the same issueswork, Barnes believes. When lawyers become too con-
on a broader scale, both provide Barnes with challengescerned with labels and unconcerned with justice then real
Barnes undertook a major class action case involving logsroblems develop. The current trend to blame lawyers for all
practices in poor communities after the unsuccessful 19%wcietal ills is based on an incorrect perception of the

G EORGI A B A R JOURNATL
11




function of lawyers in a society based everyone lived by the standards that  would be to do without them. “I have

upon adherence to laws. “Lawyers are lawyers set for themselves. The often thought that all the lawyers
under attack because they defend essence of being lawyer to Barnes is a should go on strike for about one
liberty. That is considered radical by  sense of integrity and a sense of month,” he suggested. “The resolution
some people.” Barnes continues, service. He always insisted that of disputes and the adjudication of

“When we take on unpopular causes, lawyers in his firm take pro bono cases justice would stop. There would be
we are labeled as being ‘too liberal andas well as indigent criminal cases, but chaos. Then our importance to society
soft on crime.’ We need to teach those he instilled in all of his lawyers a sense would be obvious.”

Lawyers work as advocates.
Barnes believes that lawyers should
use these skills to educate the
general public about the profession.
The responsibility to educate does
not rest on any bar association or the
courts, it is the duty of everyone
who practices the profession. “Each
person who is a lawyer has a respon-
sibility to let the public know what
our role is. Each person who is a
lawyer has a responsibility to speak
up in defense of the profession.”
Barnes pledges to do his part. “I
promise that whenever anyone
disparages the profession — no
matter their position or their political
party — | will speak up first to defend
this profession.”

Roy Barnes will always be a
who attack us to understand what we that every case incorporated responsi- lawyer. He looks forward to being

“The one regret | have
in winning is that I am
no longer in practice.
| will miss the practice
of law which | have
been doing for 25
years. This is but a
temporary respite.”
— Roy Barnes

really stand for.” bility to society. governor, but he also looks beyond
The new governor promises to use  In his speech before the Cobb Bar his term of office to a return to

the attention now given to him to group, Barnes tried to imagine a active participation in the profession

promote the profession. At every society without lawyers. He suggested, he loves. On the day after the

opportunity Barnes discusses the role comically, that the best way to con- election he told a partner in his law

of lawyers. He preaches that all vince people that lawyers were not firm that he loved campaigning, but

Georgians would be better off if only important, but were beneficial, that it taught him that he was a

lawyer at heart. “The one regret |
have in winning is that | am no
longer in practice.”

J e n n Ife r ad _“I will miss the pra_ctice of law
which | have been doing for 25
years. This is but a temporary
respite.” With a twinkle in his eye
Barnes pleads, “Don't let the

profession be destroyed in my
absence.®

Michael Jablonski is a partner at Barnes,
Browning, Tanksley & Casurella. He served
as strategist for the Barnes campaign. He is
also a member of th@eorgia Bar Journadi-
torial board.
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SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

ADR In the
kieorgia Gourts

By Ansley Boyd Barton

he use of alternative dispute resolution connected ADR. That leadership position is due in great
(ADR) in the Georgia courts has grown part to the Supreme Court of Georgia and the State Bar of
dramatically during this decade. In 1990, Georgia, which combined their vision and expertise to
three counties — Fulton, DeKalb, and create the court ADR system we enjoy today.

Chatham — offered ADR in their courts.

Today, 81 Georgia counties throughout the state are  TH@ Gonstitutional Mandate

served by 31 court-connected ADR programs, making the
processes of mediation, non-binding arbitration, and early The Georgia Constitution of 1983 requires that the

neutral evaluation available to more than 5.5 million judicial branch of government provide “speedy, efficient,
residents. ADR is offered not only in superior and state and inexpensive resolution of disputes and prosecutions.”
courts, but also in magistrate, juvenile, and probate Pursuant to this constitutional mandate, in September

courts. Those services are provided by more than 1,000 1990, the Supreme Court of Georgia created the Joint
neutrals registered with the Georgia Office of Dispute  Commission on Alternative Dispute Resolution under the
Resolution. joint leadership of the Chief Justice of the Supreme Court
Driving the popularity of ADR are the benefits it can of Georgia and the President of the State Bar of Georgia.
offer to the courts and the parties. ADR use can shrink The members of the Joint Commission were appointed by
dockets and reduce case-processing times, thus offeringthen-Chief Justice Harold Clarke and then-State Bar
relief to overburdened court resources. Cases that wouldPresident Evans Plowden.
take years to resolve in court may be settled in months. The Supreme Court directed the Joint Commission to
Moreover, a process such as mediation, with its emphasisxplore the feasibility of using court-referred ADR
on communication and conciliation, helps parties to craftprocesses, particularly mediation and non-binding arbitra-
for themselves satisfactory and durable settlements. tion, to complement existing dispute resolution methods.
Georgia is among the leaders in the adoption of courfFhe mission was to gather information, implement

G EORGIA B A R JOURNAL
14




experimental pilot programs, and draw up recommenda-apply to court-ordered or court-referred ADR. On the one
tions for a statewide, comprehensive ADR system. hand, the Supreme Court rules make it possible for every
(Funding for the early work of the Joint Commission wastrial court in Georgia to employ ADR processes if it
provided by the State Bar of Georgia, the Georgia Civil wishes to do so. On the other hand, no court is required to
Justice Foundation, the National Institute for Dispute ~ employ ADR processes; while the Supreme Court is
Resolution and the Georgia Bar Foundation. The Georgigonvinced that the use of ADR processes will enhance the
Bar Foundation provided grants to the Joint Commissionquality of justice in the state, it is also committed to the
and its successor, the Georgia Commission on Dispute voluntaryuse of such programs. (The impetus to set up a
Resolution, from 1991 to 1994.) committee or task force to study the establishment of a

The Joint Commission studied the impact of ADR  statewide ADR plan has typically come from state
nationwide and analyzed information gathered within thesupreme courts. States vary as to the authority used to
state from the bench, the bar, directors of existing pro- implement ADR programs. In some states, a comprehen-
grams, private providers of ADR, and others. In Septem-sive system is established by legislative authority. Else-
ber 1992, it recommended to the Supreme Court that  where, the authority comes from the rule-making power
ADR processes be available to courts and litigants of the courts. In Georgia, the Supreme Court implemented
throughout the state. comprehensive statewide ADR through use of its rule-

_ making powers under the 1983 Georgia Constitution.)
The Supreme Gourt of Georgia ADR Rules The Georgia rules are accompanied by Appendix A,
which sets forth specific rules for court programs using

A draft of these recommendations was widely circu- ADR processes. Appendix A was adopted as part of the
lated for comment by the bench, bar, private providers ofuniform rules of the superior, state, magistrate, juvenile,
ADR, and others. In October 1992, the Supreme Court and probate courts upon the advice and consent of their
adopted the recommendations in the form of rules that various judicial councils.
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The responsibility for establishing qualifications for
neutrals — mediators, arbitrators, and early neutral H[BlSI[H[" "[“mﬂl |HH]HMH"[|"

evaluators — serving Georgia court programs was
delegated to the Georgia Commission on Dispute Resoll
tion by the Georgia Supreme Court. These qualifications
are found in Appendix B to the rules.

- Quet Nuberd Regseed Nauss
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or 198

3@@

Appendix C, adopted by the Georgia Commission onNI el B N L e s o

Dispute Resolution in 1995, contains the ethics code
which governs the professional conduct of registered
mediators. In 1996, the Georgia Commission on Dispute
Resolution developed written procedures for hearings
before the Commission and before the Commission’s
Committee on Ethics. The Commission has recently

asked the Court to increase the confidentiality of ethics Eilcin - Hjet Degee Atenedt
hearings before the Committee and the Commission, an(i

to extend subpoena power and immunity to the Commit-
tee and to the Commission.

Funding of Gourt-Gonnected ADR
in Georgia
Court-annexed and court-referred ADR programs arg

funded in a variety of ways across the United States. Us
fees are charged in some jurisdictions. Court budgets

Gaed MM 27}
Dovet RHos MecHn 413
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By Nad Bddn 5 7
Ml Gegs 0
Hh Sdod 26
SomeCdege 2 4
AsaEEs 10
Badds 181
Vesas ji59]
Law 53
Dotoee 4 5
by Unknoan 6
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provide funding in some states, while others depend up

legislative appropriations or local government funding.

Still other states use a filing fee surcharge to fund ADR Mee I8 55%

programs, and some of those states apply the surcharge Faee 43 45%

statewide. The fee is then administered through a centr
office that provides funds to local programs through

grants. Araen ol Adden NHe 7 1%

The work of the Georgia Commission on Dispute AaPat  HEfEnATERD 7 1%
Resolution and the Georgia Office of Dispute Resolution| B¥iEATaENHET 110 11%
is funded through a state appropriation and fees paid by| H®E . 10 1%
neutrals registered with the office. The Georgia Court- WheCalceseNnHyere a0 78%
Connected Alternative Dispute Resolution Act of 1993, Unknoan & 9%
0O.C.G.A. 8§ 15-23-1et seq, provides for a filing fee
surcharge on civil cases. The funding mechanism set fo
in the statute is available to any court that has developed a Ul 0 3 4%
program meeting the standards of the Georgia Supreme 3D 16 16%
Court’s Uniform Rules for Alternative Dispute Resolution DD 3D 33%
Programs. D 36 30%

A surcharge of up to $7.50, in addition to all other O& & 18 17%
legal costs, may be charged and collected in each civil Unknoan 6 1%
action in the superior, state, magistrate and probate cou
of counties choosing to implement ADR programs. The
funding scheme has no impact upon litigants in counties| 1 4 4% 7 s 1%
that do not implement ADR programs. Funds are col- 2 3 3% 8 D 2%
lected and administered locally by a board of trustees, 3 & 8% 9 7 12%
allowing for more local autonomy. Courts in a judicial 4 B 1% Y 2 3%
administrative district are free to pool their resources to | ° B 20% Qid Sl 2 1%
administer joint programs by circuit, by district, or in any | © &8 8% Ukown 2 3%
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combination that would foster an efficient use of re- In 1996, the Office launched a statewide statistical
sources. project to evaluate the quality of the state’s ADR pro-
Under guidelines promulgated by the Georgia Com- grams, providing software and technical assistance so that
mission on Dispute Resolution, a court may set an hourlstatistics are gathered in a uniform manner. The project is
rate for compensation of non-volunteer neutrals by the on-going. In 1998, the Commission received a grant from
parties. Such costs are based upon the complexity of thethe State Justice Institute to undertake an in-depth survey
litigation, the skill level required of the neutral, and the of participant satisfaction with the mediation process. The

litigants’ ability to pay. A court may also set a user’s fee Office will analyze the quantitative and qualitative data

for ADR services.

gathered from these projects with the goal of producing a

sophisticated evaluation of court-connected ADR in

The Georgia Gommission on Dispute
Resolution and the Georgia Office of
Dispute Resolution

Georgia.

keorgia ADR Programs

The Commission and the Office have worked closely

The Georgia Commission on Dispute Resolution, thewith court programs, providing partial funding and, in
successor to the Joint Commission on Alternative Disputsany cases, technical assistance and training. The design
Resolution, is the ADR policymaking body appointed by of these programs shows the variety in Georgia's ADR

the Supreme Court. The Commission, consisting of

programs. Because no court is required to use ADR and

judges, lawyers, and non-lawyer members, meets regu- because the Supreme Court rules encourage experimenta-
larly to consider issues important to the development of tion and variety, each court is free to use ADR in a

court-connected ADR in Georgia. These meetings are
open to the public.

The Commission’s responsibilities include: a) over-
seeing the statewide comprehensive ADR program; b)
overseeing and ensuring the quality of court-connected
ADR programs; c) developing guidelines for court- .
connected programs; d) developing criteria for training
and qualification of neutrals; e) establishing standards of
conduct for neutrals.

The Commission’s early work primarily concerned
the qualifications of neutrals and training programs for
those neutrals. The Commission then turned its attention
to writing a code of ethics for neutrals working in Georgia
court programs, and developing guidelines for screening
for domestic violence. The code of ethics adopted in 199%
applies to all mediators working in Georgia court pro-
grams. Also in 1995, the Commission approved Guide-
lines for Mediation in Cases Involving Issues of Domestic
Violence and sponsored the special training of a group of
Georgia mediators to handle cases involving issues of
domestic violence.

The Georgia Office of Dispute Resolution was
created by the Supreme Court to staff the Commission
and implement its policies. The Office provides technical
assistance to courts, provides training for neutrals who
serve in court programs, and registers neutrals who work
in Georgia court programs. Registration, an important
component of the Commission’s work in ensuring the
quality of court programs, is predicated upon completion
of approved training, observations, and recommendations
by neutrals.
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manner best suited to the needs of litigants in its jurisdic-
tion. The Commission’s funding to courts developing
ADR programs was made possible by grants from the
Georgia Bar Foundation from 1991 to 1994. Here's a look
at court programs around the state.

The LaGrange/Troup County mediation program,
begun in November of 1991, received initial referrals
primarily from the Municipal Court of LaGrange, the
State Court of Troup County, and the Magistrate Court
of Troup County. The program now receives referrals
from the Superior Court of Troup County as well and
has expanded to serve the entire Coweta Judicial
Circuit. Carroll County has a separate magistrate court
program.

DeKalb County has established a multi-door approach
to dispute resolution. Parties in all eligible cases are
screened for appropriateness by the Dispute Resolution
Center and then scheduled for a mandatory intake
conference. During this conference, an intake specialist
explores with parties and attorneys the processes
available at the multi-door (mediation, case evaluation,
early neutral evaluation, and arbitration), as well as the
options of private ADR and litigation. While the intake
conference is mandatory, the choice of process is left to
the parties. The ADR program for the Griffin and Flint
circuits has recently embraced a multi-door approach,
offering several different processes to litigants.

The Ninth Judicial Administrative District program
currently offers mediation in 14 counties in northeast
Georgia. These counties pool their filing fees to
support a district-wide mediation program adminis-
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tered out of Gainesville. Many counties in this district
are sparsely populated and would have neither the
financial resources nor the caseload to warrant a
separate program. The collaboration makes mediation
services available to litigants in participating counties.
Most of the mediators in this project are willing to
serve in several counties. Gwinnett County, which is
within the Ninth Judicial Administrative District, has a
separate mediation program.

The Third Judicial Administrative District has under-
taken a mediation program covering 16 counties from ¢
Macon to Columbus. Like the program in place in the
Ninth Judicial Administrative District, the Third

District program operates with resources pooled by the
counties it serves.

Cobb County has established an extensive civil media-
tion program. During its first year of operation, 1066
domestic and 502 general civil cases were referred to

Georgia. This program provides non-binding arbitra-
tion and mediation for superior and state court civil
cases. Fulton County’s landlord/tenant mediation
program trains and uses as mediators primarily law
students from Georgia State University and Emory
University (see article on page 44). A separate Fulton
County program offers mediation for domestic-rela-
tions cases. In addition, cases from magistrate, probate,
and juvenile courts are mediated at the Justice Center
of Atlanta.

The Western and Northern circuits have a combined
mediation program. Mediation programs are also found
in Clayton County and in the Conasauga, Dublin,
Southern, Cordele, Alapaha, and Eastern circuits. In
Douglas County, cases are referred individually by the
court to mediation. There is no separate ADR program.
In Dougherty County, a non-binding arbitration pro-
gram handles superior and state court cases.

mediation. The Cobb County Magistrate Court has a Several programs handling superior and state court cases

separate mediation program.
Fulton County’s Civil Arbitration and Mediation
program is the oldest court-annexed ADR program in
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have expanded to offer arbitration and case evaluation as
well.

Discreet ADR programs have been established in the
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juvenile courts of Bartow, Clayton, Cobb, DeKalb, lnng-nange Plannmg

Houston, and Whitfield counties. Several other court

programs, including the Ninth Judicial Administrative In 1997, the Commission appointed a Long Range
District and Third Administrative District, take mediation Planning Committee, chaired by former Chief Justice
referrals for cases involving juvenile issues. A new Harold Clarke, to study the scope of the Commission’s
program serving Floyd County magistrate, probate, and work as Georgia enters the next century. The report of the
juvenile courts has just Long Range Planning

begun operation, making IS COmMittee was adopted by

court-connected ADR == TP TR the Commission on March
services availa_ble in a total A 'amlllar StatIStlﬁ Is that 9“'95 5, 1998. Three Io_ng-range
of81 of Georgias 159 percent of all civil cases settle pripp 02 were descrived: 1) To

encourage the expanded

| | inni availability and diversity of
ADR’s Benefits in to trial. The important question in y y

court-connected ADR

Court terms of resources is when. karly options through education,

technical assistance, and

Atamiiar statisticis  SB{tlement through ADR processes  trining; 2) to look beyond

that 90-95 percent of all the Commission’s immedi-

civil cases settle prior to I:all Sa\m III‘BI}IIIIIS ]“dil:ial I‘ESIIIII‘[:BS ate mandate in order to
trial. The important question support and encourage

in terms of resources is allll I‘EdIII}E BIIStS tll |It|!|ﬂ||l$ Even in effective dispute resolution
when Early settlement T H systems in other govern-
through ADR processes canl::asas that “Itlmataly gn tn t"als Ann mental entities, the schools,
save precious judicial prncessas I}all Stl‘EaII“IIIE naSBS, and the private sector

resources and reduce costs through education, techni-

to litigants. Even in cases makmg “‘lgm |ESS cns“y tn tlly cal assistance, and training;

that ultimately go to trial, 3) to remain open to
ADR processes can streamline cases, making them lesscontinuous review of Commission policies, procedures,

costly to try. and rules.
Savings of time and money for courts and for litigants ~ As we approach the new millennium, Georgians can
is crucially important, but such information, while expect that the use of ADR in the courts will continue to

encouraging, does not tell the whole story. Much of the expand as more judges and attorneys become more
evidence of the value of ADR processes is anecdotal. familiar with the processes and parties demand swifter
Much of the value is manifested in ways that are not and better options for resolving their disputes. The
easily measured. For example, in LaGrange, the media- Georgia Commission on Dispute Resolution and the
tion program is providing an unexpected benefit to the Georgia Office of Dispute Resolution will continue to
indigent defense program. Administrators of that programmurture the use of ADR in courts, as well as ways that
estimate that the mediation program is responsible for a will prevent disputes from ever reaching the cougts.
25-30 percent decrease in the requests for appointed
counsel because of the use of mediation in criminal

misdemeanor cases. An important goal of the Commis- ﬁ Ansley Boyd Barton is the Director of the Georgia Of-
e

Slon_’ t_he Oﬁlce’_ and the court programs Is to capt_ure fice of Dispute Resolution. She teaches mediation at
statlst_lcs that W!|| r_eflect some of these more elusive Emory University School of Law as an Adjunct Profes-
benefits of mediation programs. sor
Georgia has been selected to participate in a five-st
mediation program model study along with Ohio, Maine,
Hawaii and Colorado. Papers describing mediation
program models in the five states will be published in the
Ohio State Journal of Dispute Resolutionl999.
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SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

Limitations on the

Meaning and Impact of
feGarmo v. Debarmo

By Clifford F. Altekruse

n May of 1998, the Supreme Court of Georgia
rendered a 4 to 3 decisionreGarmo v.
DeGarma! On a superficial review of the opinion,
DeGarmocould be misinterpreted in a way that
would greatly limit the perceived utility of media-
tion. When properly interpreted, however, the decision

reiterates well-established principles of Georgia law that

provide guidance for the drafting of settlement agree-
ments.

Background Facts

Mr. DeGarmo filed a complaint for divoréevis.
DeGarmo sought to joimter alia, a corporation as a party

The focus of the Supreme Court’s opinion was a
handwritten “draft” settlement signed by the husband and
wife, as well as their attorneys, following their mediation
session. The wife renounced the handwritten settlement
shortly after mediation. In response, the husband moved
the trial court to enforce the settlemént.

The trial court initially denied the husband’s motion
to enforce the mediated settlement. The husband applied
for interlocutory appeal to the Supreme Court, but that
application was denied. The wife subsequently renewed
her motion to join additional parties, and moved to set
aside as fraudulent the issuance of stock in the corpora-
tion. The trial court did not rule on the wife’s renewed
motion to join additional parties, or on her motion to set

in the case, alleging that stock in the corporation had been aside conveyance of the corporation’s stock. Instead, the
issued so as to deprive her of her interest in a business to trial court reconsidered and granted the husband’s motion

which she had contributed significantly. The trial court
deniedthe wife’s motion, and the parties went to medigtion.

to enforce the settlemehtSignificantly, however, the
version of the settlement agreement adopted by the trial
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court included several provisions either not included in settlement containing more substantive terms than the
the handwritten draft agreement or different from those parties’ settlement itself contained, and that the divorce

originally agreed upon by the partfeteading the wife decree should accurately reflect the settlement reached by
successfully to seek discretionary review by the Suprem¢he parties? Those statements appear to rest, ultimately,
Court’ upon a public policy in favor of enforcing contracts as

On appeal, with Justices Fletcher, Hines and Sears written and agreed upon by the partfefn divorce cases
dissenting, the Court held that the trial court erred in particularly, the Supreme Court has stated that a strong

enforcing the revised settlement agreenierihe Court public policy encourages negotiations and settlement by
found further error in the trial court’s refusal to grant the the parties, and that policy would be greatly eroded if we
wife’s motion to have the corporation joined as a party inallow trial courts to add substantive terms to agreements
the case. The Court held that the disputed facts concernread and recorded in open court. Additionally, it would
ing the necessity for joinder of parties entitled Ms. create an anomaly if we allow trial courts to make sub-
DeGarmo to have the parties addgdhe Court held that stantive additions in voluntary agreements made before
a third issue, the wife’s contention that the trial court the court while forbidding substantive changes in jury
erred in failing to set aside the issuance of the corporatioverdicts?®

stock, was to be resolved by the trial court on remitti- This public policy rests in part on the backlog in
tur.l®) Each error identified by the CourteGarmo domestic relations case loads in Georgia’s Superior
appears to give independent grounds for reversal. Courts?’
Discussion The Adequacy of the Settlement

Chief Justice Benham'’s opinion for the Court in AgI‘EEmBIIt
DeGarmoheld that the trial court erred in enforcing the DeGarmds holding that the trial court erred in

revised settlement agreement on two separate grounds. enforcing the revised settlement, because that revision
First, the trial court erroneously adopted the revised contained matter not included in the original handwritten
settlement, which differed in several provisions from the settlement, appears to be a simple application of settled
parties’ handwritten, original settleméhtSecondly, the  law. The trial court should not add to the parties’ settle-

trial court erred in enforcing the parties’ settlement ment, as public policy favors the parties’ right to reach
because that settlement was inadequate (unenforceable}heir own settlemenDeGarmaq however, having so held,
as it left issues to be resolved in the futire. went on to state “that the original agreement was inad-

The trial court erred in enforcing the revised settle- equate because it left matters for later resolutibm\”
ment because that revised settlement differed from the contradiction exists between those two bases. The trial
settlement agreed to by the parties. Citilmss v. Mos$®  court committed error by incorporating revisions that
DeGarmoheld that a trial court is not authorized to adoptchanged what the parties had agreed to, yet the Court also
as its judgment of divorce a memorialization of the held that the parties had reached no settlement agreement
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at all?® In short, the first basis on which the Court relied tion” must be gleaned from the majority opinion. On the
in reversing the trial court’s adoption of the settlement one hand, the majority opinion notes that the wife argued
appears to be undermined by the second basis. “the agreement was unenforceable becausgeitified

That inconsistency may suggest tBaGarmorests certain issues for resolution in the futufe If the issues
primarily on the first stated basis of errioe,, that a trial were “specified” by the settlement, then it appears that

court may not adopt as its the parties themselves
judgment in a divorce case a positively identified certain
memorialization of the N ssues for resolution in the

parties’ s_ettlement that adds'"le set“ement agreament was future. 'I_'he.opposite

substantive matters to the conclusion is suggested by

settlement. The dlssentlng "nenmrceama hena“sg “‘lat the Court's observation that

Justices apparently agree the parties’ subsequent
with the majority that the saulﬂment Iﬂﬂ ISSURS fm' mtul‘e revisions to the original
trial court’s judgment did handwritten settlement

not correctly reflect the resnlutmn “Ie ﬂm'ﬂ prinﬂmle ﬂ' show that “issues were,

parties’ original settle- = = = - indeed, left for future
ment? In other words, the ”Ell'ﬂl'ﬂm IS SIIIIIIW d l‘EIlEI‘atIIIII Ilf resolution and the resolu-
dissenting Justices appear t tions were added, to the
join in the substance of the ("m rule “Iat an aﬂreemem tn aﬂree agreement?® even though
first basis for the Court’'s is IIIIEIIfIII‘I}EHMB the majority opinion

determination that the trial describes at least one of

court erred in enforcing the those “revised” issues as
(revised) settlement. Thus, the first basis of error relied “entirely absent from the original agreemefitAn issue
upon by the Court iDeGarmois clear, concise, and specified by the agreement for later resolution would
settled. The second basis is less clear, as discussed presumably not be “entirely absent” from that agreement.
below? If the handwritten settlement was inadequate because

The dissenting Justices eGarmocontended that it put off until the future resolution of affirmatively
the trial court’'s departure from the parties’ handwritten identified issues, thBeGarmoCourt would appear to
settlement should be remedied by remanding the case tdold simply that the parties never actually reached an
the trial court for entry of judgment in conformity with  agreement on all issues identified by the settlement.
the parties’ settlement. The majority simply reversed Alternatively, if the Court was concerned that the parties
the trial court. Therefor&deGarmomay be viewed as a  left issues out of their handwritten settlement altogether,
case in which the Justices agreed that the trial court errethenDeGarmowould be more far reaching, suggesting
in adopting as its judgment a revised settlement that that the adequacy of the parties’ settlement depends not
differed from the parties settlement, but split over the  on what is stated within the four corners of the document,

guestion of the appropriate remedy for that error. but on a court’s view of the relevant issues that the parties
The split inDeGarmoconcerning the correct remedy should include in the settlement. Indeed, the dissenting
rests on differing views of the original handwritten Justices ilDeGarmoappeared to perceive a broad
settlement’s completeness. Although the point was implication in the majority’s opinion, observing that:
arguably secondary to tizeGarmds holding, and “This agreement was reached after a long process aided

therefore perhaps of arguable precedential value, the by a skilled mediator, attended by both parties and
majority’s opinion held that the mediation settlement counsel. If this agreement is not enforceable, then almost
agreement originally drafted by the parties was “inad- no agreement will be?®

equate” because “it is plain that some issues were, indeed, DeGarmogives no hint of a judicial intention to alter

left for future resolution and the resolutions were added testablished law. Yet, the principle of freedom to contract
the agreement€?® The dissenting opinion iDeGarmois would be altered substantially if a settlement agreed to by
founded, in contrast, on the fundamental position “that althe parties could be invalidated because a court concluded

essential terms are incorporated. Contrary to the that additional, relevant terms should have been included
majority’s view, the only item left for future resolution is in the settlement. Under Georgia law, parties are free to
the exact language of the decrée.” contract about any matters and on any terms they choose,

To understand the holding DeGarmgq the precise absent some purpose prohibited by statute or public
meaning of the phrase “issues were left for later resolu- policy?® Further, contracts are to be construed and
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enforced as written and agreed upon, so as to give effecthe settlement specified that some issues would not be

to the intention of the parties by accomplishing the resolved until later, the parties would appear to have
contract’s purpose and creating the relationship contem-reached at mediation no more than an agreement to agree
plated®*® Contracts must include certain fundamental on those issues. Such agreements have repeatedly served
terms, such as “subject matter, a consideration, and as the basis for invalidating divorce settleméhts.

mutual assent by all parties to all terms” as a matter of The DeGarmoCourt citedMoss v. Mos% as author-

law.3! A valid contract also requires an agreement “ex- ity for the statement “that the original agreement was
pressed plainly and explicitly enough to show what the inadequate because it left matters for later resolutfon.”
parties agreed upori?’Nevertheless, although the parties In Moss the Supreme Court held that a mediated settle-

must state what they mean in their settlement, that ment was unenforceable because the settlement provided
requirement is very different from requiring that the that the method of making a critical appraisal would be
parties consider and provide for all issues a court might agreed to by the parties’ attorneys in the futtiréhe

deem relevant to such an agreement. citation toMosssuggests that tHeeGarmosettlement

A party’s unilateral, mistaken expectation concerningsuffers the same defect as the agreemeiiss i.e., a
a contract may not vary the unambiguous terms of that failure to resolve an issue that the settlement itself
contract, absent exceptional or equitable reasons for  identifies as essential to a final agreement. Under this

doing so® Further, equity will not relieve a party’s reading ofDeGarmgq the inadequacy of the settlement
unilateral ignorance resulting from the lack of reasonablewas not its failure to address every relevant issue, but
diligence on the part of that paftyThat rule would be rather the failure to resolve a particular issue that the

substantially eroded if a party could challenge the en-  settlement itself stated the parties would settle in the
forceability of an executed settlement on the grounds thduture.
the party failed to consider some issues that it later DeGarmocauses concern in part because the parties
alleged to be relevant. in that case appeared to believe that they had settled their
As a practical matter, the Supreme Court is unlikely dispute at mediation, implying that the settlement was
to have intended for trial courts to review all settlement invalid as a result of issues so minor that the parties
agreements for completeness. On the contrary, the Courthemselves were unaware of them. Nevertheless, the
has emphasized that the public policy encouraging partigsarties may identify as essential what appear to be minor
to reach settlements is based in part on over loaded issues. Divorce cases, and mediations in general, often
Superior Court domestic dockets, and that policy prohib-involve small but contentious issues. In the give and take
its a trial court’s adding substantive terms to the settle- of negotiations, attorneys and parties often expect, and
ment reached by the part&@DeGarmowould be may even promise, that they will resolve such issues in
markedly inconsistent with those purposes, if it intended due time. Frequently, draft settlements expressly state as
to require trial courts to invalidate settlements that do noimuch. No matter how minor the issue or certain the
include all terms a court might consider relevant. The  expectation that it will be resolved, however, an agree-
Court’s opinion inDeGarmodoes not give any indication ment exists on that issue only when the resolution is
that such a departure from prior case law and policy wasactually reached in a manner that binds the pé#tias.
intended. case in which the parties fail to fulfill their intention to
DeGarmomay be understood as simply reiterating agree on terms in the future is entirely different from “a
the settled rule of contract law that parties are not con- case where an agreement to terms was clearly made and
tractually bound by an agreement to resolve their issuestihen someone changed his midtiBy expressly reserv-
the future. Georgia case law is quite clear that no contradhg such issues for future resolution, the settlement may
arises where the parties leave for later resolution issues be interpreted as stating that the parties do not have an
that must be resolved in order for their agreement to be agreement until they resolve the issues.
complete: The original, handwritten settlementireGarmo
Unless all the terms and conditions are agreed on, amkbes contain language supporting the view that the parties
nothing is left to future negotiations, a contract to enter reached only an agreement to agree in the future. For
into a contract in the future is of no effect. An agreementexample, the detailed visitation terms of the agreement
to reach an agreement is a contradiction in terms and  conclude by stating merely that “other notice provisions

imposes no obligation on the parties thereto. shall be included in the agreemefft.The quoted visita-
As previously notedpeGarmocharacterized the tion term appears to mandate future agreement on notice
appellant as contending that the original settlement provisions concerning visitation, but no key is provided in

“specified certain issues for resolution in the futufelf’ the settlement concerning the substance of the required
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additional provisions. 16.
In the end, the Supreme Court heldieGarmothat

the settlement agreement was unenforceable because tHat
settlement left issues for future resolutibeGarmomay  18.
be taken as a warning about the importance of the draft-19.
ing of settlement agreements, but should not be under- 20.
stood as fundamentally altering Georgia law with respect

to either settlement agreements or mediation. The core 21.
principle ofDeGarmgq as to the adequacy of the settle- 22.
ment, is simply a reiteration of the rule that an agreement

to agree is unenforceable. 23.
24.
Gonelusion ;Z

Careful analysis of the majority’s opinion indicates ~ 27.
thatDeGarmoholds only secondarily that the settlement 28.
was inadequate. That holding, further, was based on the
familiar principle that an agreement to agree on the
resolution of issues in the future is not an enforceable
contract. FinallyDeGarmomust be read in the context of
divorce considerations that limit its general applicati®n.

Clifford F. Altekruse is an attorney with Killorin &
Killorin in Atlanta, where his practice includes con-
struction and general litigation matters. He represents
clients in mediations, is a mediator registered with the 30,
State Office of Dispute Resolution, and is chair of the
State Bar of Georgia's ADR Section.
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Eninotes

31.

1. 269 Ga. 480, 499 S.E.2d 317 (1998).
2. It must be emphasized tHa¢Garmoinvolved a complaint
for divorce, and the holding in that case is subject to the rules32.
and law specifically applicable in divorce cases. Thas,
Garmois not necessarily applicable to all mediation cases, 33.
and may be inapplicable in significant ways for non-divorce
cases.
3. Id.at480, 499 S.E.2d at 317. 34.
4. 1d., 499 S.E.2d at 317. 35.
5. 1d., 499 S.E.2d at 317. 36.
6. Id. at 480-81, 499 S.E.2d at 318.
7. 1d.at 480, 499 S.E.2d at 317-18.
8. Id.at 481, 499 S.E.2d at 318. g;
9. Id.at 481, 499 S.E.2d at 318.
10. Id. at 481-82, 499 S.E.2d at 318. 39.
11. Id. at 480-81, 499 S.E.2d at 318. 40.
12. 1d. at 481, 499 S.E.2d at 318, phy
13. 265 Ga. 802, 463 S.E.2d 9 (1995).
14. SeeDeGarmg 269 Ga. at 480, 499 S.E.2d at 318. 43.
15. SeeDaniel v. Daniel, 250 Ga. 849, 852, 301 S.E.2d 643, 645 44.

(1983).
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SeeRobinson v. Robinson, 261 Ga. 330, 331, 404 S.E.2d
435, 436 (1991).

Id., 404 S.E.2d at 436.

SeeDeGarmq 269 Ga. at 481, 499 S.E.2d at 318.

Id., 499 S.E.2d at 318.

DeGarmq 269 Ga. at 482, 499 S.E.2d at 319 (Fletcher, P.J.,
dissenting).

Seeinfra note 25 and accompanying text.

DeGarmgq 269 Ga. at 482, 499 S.E.2d at 319 (Fletcher, P.J.,
dissenting).

Seeid., 499 S.E.2d at 318.

Id., 499 S.E.2d at 319 (Fletcher, P.J., dissenting).
Id. at 481, 499 S.E.2d at 318 (emphasis supplied).
Id., 499 S.E.2d at 318.

Id., 499 S.E.2d at 318.

Id. at 482, 499 S.E.2d at 319 (Fletcher, P.J., dissenting). Jus-
tice Fletcher might be suggesting by these observations that
the settlement was sufficiently thorough that any unresolved
details should be viewed as matters of minor significance to
the parties, rather than as details that could void an otherwise
valid agreement. Particular details may be left for subsequent
agreement where the parties have expressed a sufficiently
certain agreement to create a mutually enforceable obligation.
See, e.gHennessey v. Froehlich, 219 Ga. App. 98, 99-100,
464 S.E.2d. 246, 248 (1995).

29. SeeTahoe-Vinings v. Vinings Partners, 205 Ga. App. 829,

830, 424 S.E.2d 30, 31 (1992).

Seee.g, O.C.GA. § 13-2-3see alsdaniel v. Daniel, 250
Ga. 849, 852, 301 S.E.2d 643, 645 (1983); West End Cab Co.
v. Stovall, 98 Ga. App. 724, 728-29, 106 S.E.2d 810, 813
(1959).

SeeDibrell Bros. v. Banca Nazionale Del Lavoro, 38 F.3d
1571, 1582 (11th Cir. 1994) (internal quotations omitted
alsoLaverson v. Macon Bibb County Hospital Auth., 226 Ga.
App. 761, 762, 487 S.E.2d 621, 623 (1997) (requirement of
certainty extends also to parties, and even time and place of
performance where essential).

SeeDibrell Bros, 38 F.3d at 1582 (internal quotations omit-
ted); see supranote 28.

See e.g0.C.G.A. 88 23-2-31 & 23-2-32 (1994%ke also
Georgia Glass & Metal v. Arco Chem., 201 Ga. App. 15, 17,
410 S.E.2d 142, 143-44 (1991).

See, €.g.0.C.G.A. § 23-2-29 (1994).

SeeRobinson v. Robinson, 261 Ga. 330, 331, 404 S.E.2d
435, 436 (1991).

SeeAutrey v. UAP/GA AG Chem., Inc., 230 Ga. App. 767,
769, 497 S.E.2d 402, 405 (1997) (internal quotations omit-
ted).

SeeDeGarmg 269 Ga. at 481, 499 S.E.2d at 318.

See, e.g.Moss v. Moss, 265 Ga. 802, 463 S.E.2d 9 (1995);
Bridges v. Bridges, 256 Ga. 348, 349 S.E.2d 172 (1986).
265 Ga. 802, 463 S.E.2d 9 (1995).

SeeDeGarmg 269 Ga. at 481, 499 S.E.2d at 318.

SeeMoss 265 Ga. at 803, 463 S.E.2d at 10.

See, e.gBridges 256 Ga. at 348-49, 350 S.E.2d at 173-74;
compare supraote 28.

Seeid. at 350, 349 S.E.2d at 174.

The text of the settlement agreemerD@Garmoappears at
page 90 of the record of the case at the Supreme Court.
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SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

SOME IMPORTANT QUESTIONS ABOUT ADR

tthics and Professional
Responsinility

By R. Wayne Thorpe and Ansley Boyd Barton

s mediation, arbitration and other alterna- Georgia and other states and various model ethical rules
tive dispute resolution processes become do not yet provide full guidance. ADR processes are
more a way of life in litigation throughout rapidly evolving, and the analysis and development of
Georgia, it becomes increasingly importantissues related to ethics and professional responsibility —
that everyone involved — parties, lawyers, and their answers — are in their early stages.

neutrals and judges — be knowledgeable about ethical _

and professional responsibility issues that relate to 1. Which Rules Am]ly',

various ADR processes, both in the private and court-

annexed contexts. As a starting point, informed counsel and neutrals

The various should know

sets of rules which rules of

discussed below ethics and profes-

do not provide sional responsi-

definitive bility apply to a

answers to many particular ADR
difficult ethical process. There are
and professional many possibili-
responsibility ties.

questions. There can be
Likewise, the no doubt that the
case law and Georgia Code of
regulatory Professional
opinions from Responsibility
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(“Georgia CPR”), which governs lawyer professional 2 nﬂﬂs d lawym' “ﬂ“ﬂ d |lllty m
conduct generally, applies to the conduct of lawyer- Adv'se ahn"t A“H'}

advocates in ADR processes in Georgia regardless of

whether the ADR process is private or court-connected. Under EC 7-5, lawyers in Georgia, and in some other

The Georgia CPR, however, was written with little states’ have an explicit duty to advise clients about

attention to possible participation by lawyers as neutrals alternative dispute resolution processes: “A lawyer as

in ADR processes. advisor has the duty to advise the client as to various
The Georgia Supreme Court Alternative Dispute forms of dispute resolution. When a matter is likely to

Resolution Rules (hereinafter “Supreme Court ADR involve litigation, a lawyer has a duty to inform the client

Rules”), including Appendix A, the Uniform Rules for  of forms of dispute resolution which might constitute
Dispute Resolution Programs (“Uniform ADR Rules”), reasonable alternatives to litigation.”

deal with certain issues of ethics and professional respon- Lawyers in Georgia, at present, likely provide much
sibility in court-annexed and court-referred ADR. The  of the ADR advice they give to clients close on the heels
Georgia Ethical Standards for Neutrals (“Ethical Stan-  of receiving a notice from a court advising of a court-
dards”) (Appendix C to the Supreme Court ADR Rules), mandated ADR process for a particular lawsuit. They
established by the Georgia Commission on Dispute may give relatively less advice with a view towards using
Resolution (“Georgia Commission,”) also apply to either a private or court ADR process when not provoked
neutrals serving in court programs. The Ethical Standardby the court. And, they likely give less still in the transac-
explicitly apply only to mediators; at present there are notional and counseling setting — unless we count the
analogous standards for other court-annexed ADR routine, but not always thoughtful, inclusion of form
processes. The Commission has observed that it also haarbitration clauses in contract documents.

some limited “disciplinary jurisdiction” for other neutrals, To amplify on EC 7-5, it would be hard to dispute
based on a “good moral character” standdrdaddition,  these two basic propositions:

it is arguable that the Commission has “jurisdiction”to ¢ Counsel to a party who is either in, or potentially
sanction a registered neutral for conduct occurring in an  headed for, a legal dispute should thoughtfully and

ADR proceeding that is not court-annexed or court- continually assess the viability of all forms of dispute
referred. resolution, including mediation, arbitration, other ADR
The Georgia Commission also has promulgated processes, and traditional litigation and negotiation.
Model Court Mediation Rules for consideration by the ¢ Transactional counsel should understand the various
various ADR programs in Georgia’s state courts, and types of ADR processes and thoughtfully evaluate

most court programs have localized program rules. Many them for possible inclusion in contract documents.

U.S. District Courts including the Northern (Local Rule

290) and Middle (Local Rule 11) Districts of Georgia alsaln the litigation context, counsel should advise on a

have local rules on ADR. Most of these various sets of variety of specific issues, including:

court rules contain specific rules that pertain to ethics and What are the client’s goals in the dispute.{winning,

professional responsibility. saving money, preserving relationships, etc.), and what
Private ADR processes are often conducted pursuant is the most appropriate form of dispute resolution —

to provider rules that may cover certain issues of ethics  litigation, mediation, arbitration, case evaluation, etc.?

and professional responsibilitgnd the parties may also ¢ Is the client better served with court-annexed or private

agree to establish certaad hocrules of conduct. Also, ADR — and in either case, with which neutral?

several sets of uniform model rules of conduct provide ¢ How should the party and counsel prepare for an ADR
some guidance on various questions of ADR ethidse process, and what role should each play in the proceed-
ABA Section on Dispute Resolution and the CPR Insti- ing?

tute for Dispute Resolution are engaged, both jointly and  Counsel and parties do not always prepare for media-
separately, in a variety of projects examining standards dfon or other non-adjudicative procedures as thoroughly
conduct in ADR for neutrals, advocates, provider organi-and thoughtfully as they might. They should recognize
zations and judges. such a proceeding as one with a high likelihood of

Finally, the Georgia Code of Judicial Conduct and theconcluding the case, and they should prepare for it
Code of Conduct for United States Judges explicitly accordingly, in order best to achieve their goals.
apply to “mediating or settling matters,” even though itis  Transactional counsel often utilize a form arbitration
unlikely that judges and lawyers think of traditional clause, sometimes without much effort to choose the most
judicial settlement conferences as ADR processes. appropriate dispute resolution approach for the particular
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contract involved. Counsel should consider not just least in the context where a neutral in an ADR process

arbitration, but also mandatory mediation or negotiation later wants to represent or be adverse to a party to the

as possible methods to resolve future disputes. Counsel prior ADR proceeding.

should also consider whether to “tweak” a form arbitra- As to current conflicts for neutrals, Georgia’s Ethical

tion clause on such issues as selection of arbitrators,  Standard IlIA (again, for mediators only) provides that,

identity of administrator organization, arbitrator qualifica-“Mediators should avoid any dual relationship with a

tions, evidentiary rules, discovery rules, attorney fees, party which would cause any question about the

finality of award, and other issues. mediator’s impatrtiality.” The standards may prohibit a
neutral from mediating with a present client or adversary.

3. Does Anynng [“eutral or Aﬂvncate] Standard I1IB, in a general way, addresses “downstream”
“ave P ﬂllnﬂll:l llf Interest, conflicts where the lawyer/mediator later Wan'gs t_o
- represent or be adverse to a party to the mediation — by
Among the most difficult ethical issues in ADR — at noting that, “future business dealings with parties may
least for neutrals who practice law — are those relating tgive the appearance of impropriety.”
conflicts of interest. These issues can most obviously lead The “downstream” conflict issue has been addressed
to an impediment in the selection of a neutral because oty the Ethics Committee of the Georgia Commission on
conflict of interest that a particular neutral has in a Dispute Resolution, in an opinion arising from a com-
particular case. plaint against a lawyer/mediator. This group has opined
In addition, conflicts of interest can prevent a neutral that a lawyer/mediator who served as a mediator in a
from later representing, or becoming adverse to, parties ttivorce case should not, several months later, act as estate
the proceeding in which he previously served as a neutradlanning counsel to one of the parties to the divorce,
This is a potentially troubling issue for the legal profes- where the legal work “could have consequences adverse
sion. To the extent that these conflict of interest issues ate some interests of the [other party].”
resolved in favor of finding conflicts, as several courts The Committee went on to state, however, that the
have ruled, the ability of practicing lawyers to serve as law firm of the lawyer/mediator should not be disquali-
mediators or arbitrators becomes limited. fied by imputation, largely because of the peculiarly
Lawyers in law firms, with hundreds, thousands, and confidential nature of the mediation that would preclude
maybe tens of thousands of present and past client disclosure of confidences by the lawyer/mediator to other
relationships and adversarial relationships imputed to  members of this firm. The Committee’s ruling and
them, can find daunting even the “routine” conflict of rationale on this latter point have been rejected in at least
interest questions that arise from traditional lawyer one other staté.
relationships with clients and adversaries. Those prob- The “jurisdiction” of the Georgia Commission is
lems become nightmarish when complicated further by aconfined, in general, to “court-annexed” and “court-re-
ADR neutral’s relationships with all the parties to an ferred” ADR processes. The State Bar could be called upon
ADR process. to evaluate the same conflict of interest problem in the
When a lawyer serves as mediator or arbitrator, do alkontext of lawyer discipline, and courts in Georgia could be
the parties to the process become clients — or adversariealled upon to evaluate the issue in the context of motions to
— or something else — for purposes of later evaluating disqualify counsel due to conflicts of interest. Would the
conflicts of interest? What of the “downstream” conflicts State Bar and the courts agree with the rulings of the Ethics
when a lawyer/neutral — or a partner or an employee —Committee of the Georgia Commission?
wants to represent or sue one of the parties to an ADR The answer could turn partly on EC 5-20:
process in which the lawyer/neutral previously served as
neutral, even in an unrelated matter? These issues have A lawyer is often asked to serve as an impartial arbi-

been hotly disputed by legal writérs. trator or mediator in matters which involve present
Lawyers, of course, have rules, clarified by case law, or former clients. He may serve in either capacity if

for evaluating whether a conflict of interest exists, but he first discloses such present or former relationships.

this body of law has been developed principally for client After a lawyer has undertaken to act as an impartial

relationships and adversarial relationships, and not arbitrator or mediator, he should not thereafter rep-

necessarily for neutral relationships. Do those rules, resent in the dispute any of the parties involved.

traditionally governing lawyer conflicts of interest, even

apply to a lawyer serving as a mediator or arbitrator? This provision may address only a very narrow issue,

Some courts and regulatory agencies have said they do,taiwever. The first sentence of EC 5-20 indicates that it is
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limited to situations where a lawyer mediates or arbitratesengaged in the unauthorized practice of law. But under
between parties who are, or were, “clients,” probably in the Supreme Court ADR Rules, Appendix B, certain
the traditional use of the term. Further, EC 5-20 appears neutrals in court-annexed ADR programs are not required
to prohibit lawyers who are mediators or arbitrators (and to be lawyers. Mediators are not required to be lawyers;
arguably their law firms) from representing only those  case evaluators are. Arbitrators in court-annexed non-
parties “in the dispute,” following service as their media- binding arbitrations must be lawyers to serve as sole or
tor or arbitrator. In other words, this provision does not chief arbitrator. About half of the mediators registered in
address “downstream” representation or adverse relatiorzeorgia are not lawyers. Rules for court programs in
ships as to those not “in the dispute”i-e:, in unrelated other jurisdictions take a wide variety of approaches to
disputes or even substantially related disputes. the question of whether a neutral must be a lawyer.
Courts and regulatory agencies in other states have Legal academics have debated vigorously the ques-

reached varying conclusions on similar conflict of interestion of whether mediation is the practice of F&ut least
issues: one state has found a non-lawyer mediator to be engaged
+ Where a mediator in a case involving co-parties X andin the unauthorized practice of law in certain circum-

Y later sought to represent X in a suit against Y, a stances? Further, courts in some states have held lawyer/

federal court in Colorado disqualified him, based uponmediators to lawyer standards of conduct, at least in

MCPR 1-9 (prohibiting representation adverse to certain instances involving conflict of interest issties.
interest of former client in same or substantially similar ~ These intriguing academic and public policy ques-
matter).® tions find themselves illustrated in numerous, repeated

+ Where a judge engaged in confidential settlement day-to-day relationships between litigants and neutrals.
conferences with opposing parties A and B, then For example, domestic cases are among the most fre-
resigned to join the law firm representing A, the guently mediated cases in this state or anywhere else.
judge’s new law firm was disqualified by a California Frequently, in mediations of domestic cases, neither party
court® is represented, or only one party is represented. The

+ Where a party to a mediation sought to retain the thoughtful and properly trained mediator will explain

mediator’s law firm (but not the mediator himself) in a very carefully to the litigants that he or she is not there to
dispute related or unrelated to the mediated dispute, tleerve as counsel to any of the parties, and that like all
mediator and law firm would be disqualified during the participants in a mediation, the litigants are there to make
mediation, but after mediation would not be disquali- their own decisions about resolving or continuing their
fied so long as the mediated matter is unrelated to thelitigation. But, when all is said and done, can we really
new engagement. expect that litigants, who sit through a mediation with a
trained and experienced mediator — without benefit of

4. Has the Neutral Made Sufficient Dis- their own counsel — will walk away really believing they

got no legal advice from the mediator about a dispute that
clnsures.—’ is fundamentally legal in nature?
Georgia’s Ethical Standard Il1A requires neutrals to Indeed, a non-lawyer mediator in Virginia has been

disclose “any connection with a party or attorney which found to be engaged in unauthorized practice of law. The
would cause or appear to cause an occasion for bias.” mediator had written a letter to parties setting forth legal

This may arguably include present or past personal, options and analysis and drafted a mediation separation
social, business, financial and representational relation- agreement. This issue gave rise to a vigorous debate in
ships. Virginia on the proper role of non-lawyer mediators in

Concerns for disclosure may be greater in binding preparing mediation agreements. The Virginia bar also
arbitration (where the arbitrator decides the case) than irrecognized that preparing agreements for unrepresented
mediation or other non-adjudicative processes where theparties could raise questions of potential dual representa-
neutral does not actually render a decision. In arbitrationtion for lawyer/mediators. These issues are far from
cases, courts have invalidated awards when certain resolved®

disclosures were not matfe. s | [ | t M d t II 9
_ . IS LVaiuative meaiation Froper
a. IS an ADR Neutral Practicing Law? _ _ _ o
Like some other questions here, this one has ignited

Can service as a neutral constitute the practice of  bonfires of academic debafeSsome scholars argue that a
law? If so, then non-lawyer ADR neutrals could be mediator should only “facilitate” negotiations, and that
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any form of “evaluation,” where a neutral offers an The words themselves arguably could be interpreted to
opinion about a case, is directly contrary to the purpose mean that a defendant’s representative satisfies this
and meaning of mediation. Others consider evaluation, atequirement so long as he has the authority to reject any

least in most forms, to be merely a form of “reality settlement other than an unqualified dismissal with

testing” for the parties and their counsel. prejudice for no compensation. At the opposite extreme,
For many practicing mediators, at least in the contexthe language could mean that a defendant’s representative

of mediation of civil litigation, the academic debate must be present who has authority to pay the plaintiff's

probably has little practical meaning. They recognize thelast demand. In either event, the Rule would hardly seem
importance to parties and counsel alike of seeing and  worth writing.

hearing a mediator engaged in serious analysis of the What should “full authority” mean? At a minimum, it
merits of a case. For these people, at least, the issue maghould include power to make an agreement on the basis
usually resolve into a question of nothing more than the of the party’s current, pre-mediation evaluation of the
style in which the mediator delivers an evaluation. Even case. It might also include certain other, somewhat

most adherents of the “facilitative-only” school recognizesubjective requisites that might require, for example, that
the propriety and importance of “reality testing” — whichthe representative understand the party’s current evalua-
can seem awfully “evaluative” when delivered through tion, that he participate in the mediation with an open
incisive rhetorical questions carefully designed to exposamind towards changing that evaluation, and that he report

weaknesses in a party’s position. back to the person who really controls the money with a
While an evaluative style of mediation may be view toward determining if the party’s bargaining posi-
suitable for litigation in which parties are ably repre- tion should change. It would be essential that the person

sented by counsel, it might raise more than a mere with control of the money be readily available by tele-

academic debate in other kinds of cases. There is no neg@thone during the mediation. Ultimately, however, the
to further belabor the above-mentioned divorce case witlterm “full authority” is somewhat vague and presents
unrepresented parties; a similar situation can also arise difficult enforcement problems.
frequently in magistrate courts, juvenile courts, and a i i i Lo
variety of other settings in which one or both parties are §. IS G00d Faith naq““‘gd in Mediation?
often unrepresented by counsel. An evaluative mediation
in that context, unbuffered by independent counsel for Academics have vigorously debated the need for a
each party, could more easily be seen as problematic. good faith requirement in mediatiéhAlthough court

The Georgia rules do not address these complex  orders directing mediation in Georgia often require good
issues fully and directly, although Ethical Standard IE  faith participation, the Supreme Court ADR Rules do not
does prohibit a neutral from providing professional adviceontain such a requirement. Indeed, the Commentary to
to a party in an ADR proceeding. Georgia’s Ethical Standards for Neutrals comes very

close to rejecting expressly a requirement to bargain in

1. What is the Requisite “Full Authority”  good faith:

mr Mﬂlllallllll? When a mediator realizes that a party is not bargain-
Court orders directing parties to mediate sometimes ing in good faith, he or she often experiences an un-
direct that a client representative attend who has “full derstandable frustration and a desire to report the bad
authority” to settle, although the Supreme Court ADR faith to the court. The pledge of confidentiality ex-
Rules do not expressly require such “full” authority to tends to the question of conduct in the mediation,

settle. Appendix A, Rule 4, does require parties to attend excepting of course threatened or actual violence. The
all ADR proceedings, and attorneys to attend all proceed- possible damage to the process by reporting more
ings except mediations. The attendance requirements are than offsets the benefit in a given case. Further, if the
subject to contempt and other such sanctions. The Rule lodestar of mediation is the principle of self-deter-
further provides that, “[in every process, the presence of mination, the unwillingness of a party to bargain in
a representative with authority to settle without further good faith is consistent with that party’s right to refuse
consultation is required if the decision to settle depends the benefits of mediation.
upon an entity other than a party.” Court orders and rules
sometimes more explicitly require attendance by someoria short, principles of confidentiality and self-determina-
with “full authority” to settle. tion are thought to be inconsistent with requiring good
Just what is “full authority” and when is it required? faith participation in mediation.
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9. Is Your Mediation Agreemant agree, and a good settlement may be lost as a result. A
EIITIII‘I:EEIIIIE" mediator may even owe some sort of duty to the parties,

and to the process, to raise the question whether they
If successful, a mediation will end with an agreementintend to have — and indeed do have — a final and
of the parties to resolve their dispute. Settlement agree- binding contract!
ments reached through mediation can give rise, however, . i
to several issues relating to their enforceability and 10. Which ADR Ethics Rules Am]ly {o
interpretation. Suppose the parties conclude a mediation d D)
with an agreement intended to settle the lawsuit, but the;lI" !IBS =

fail to reduce the agreement to writing, or only record Do the Georgia Ethical Standards for neutrals apply
certain “key points.” Can the oral or partly written to judges when they are engaged in judicial settlement
agreement be enforced? conferences? These rules by their terms apply to media-

It is arguable that testimony by the mediator — and tors. So, is the judge acting as a mediator in a settlement
for that matter by anyone else present — is precluded byconference? Judges fairly often try to facilitate negotia-
the rules of confidentiality that govern mediations. If no tions, explore parties’ non-positional interests, and
one can disclose the contents of the mediation outside tHeeality-test” the positions of the parties. They also
mediation, how can anyone testify about an oral agree- sometimes engage in confidentie-partecommunica-
ment allegedly reached in the mediation? tions separately with each side. But in the end, a judicial

Rule 8 of Appendix A to the Supreme Court ADR  settlement conference usually differs from a mediation in
Rules presently provide that “[a]greements reached as aseveral obvious ways: a judge’s “reality-testing” will
result of court-connected ADR process are enforceable toften seem much more realistic, because the judge
the same extent as any other agreements.” Furthermoredecides some of the issues under consideration; parties
Supreme Court ADR Rule VII provides that “[a]n agree- and counsel will much less willingly and completely take
ment resulting from a court-annexed or court-referred  a judge into their confidences about relative weaknesses
mediation ... is not immune from discovery unless the in their legal or bargaining position when they know the
parties agree in writing.” This latter provision was relied judge will rule on certain issues in the case; and parties
upon by the Georgia Commission’s Ethics Committee in and counsel may feel under more coercion or duress in a
determining that a mediator had committed no ethical settlement conference with a judge than with a mediator
violation in providing an affidavit in support of a motion because of the judge’s unique role.
to enforce an oral settlement agreement, although the More obviously applicable to judicial settlement
committee did consider that providing the affidavit was conferences is the Code of Judicial Conduct. Section
not good practice. The explicit provision allowing “dis-  3B(7) prohibitsex partecommunications, except in
covery” of the agreement overrode the confidentiality  certain circumstances: “Judges may, with the consent of
concern. The Georgia Commission has voted to ask the the parties, confer separately with the parties or their
Supreme Court to amend the ADR Rules and the Unifordawyers in an effort to mediate or settle matters pending
ADR Rules in Appendix A to make clear that only before the judge.” “Consent” is a critical component here,
written mediated agreements are discoverable and en- and perhaps sometimes an ambiguous one.
forceable and that oral agreements are not discoverable  Some writers, including the author of one of the
and not enforceablé. leading treatises on federal procedure, have criticized

Several courts in other jurisdictions have refused to judicial involvement in mediation/settlement efforts,
enforce settlement agreements that are not in writing,  because the judge may learn of settlement positions or
based on differently worded confidentiality requirements.evidence that he cannot eliminate from his decision
The rules themselves in some other jurisdictions, how- making? The Code of Judicial Conduct and the federal

ever, explicitly require that a settlement agreement, analogue arguably address this concern, in Section 3E(1),
reached in mediation, must be in writing in order to be requiring judges to disqualify themselves when “their
enforced? impartiality might reasonably be questioned, including ...

At the conclusion of a mediation, it is important for when the judge has a personal bias or prejudice concern-
the lawyers and neutrals to have a clear understanding rag a party or party’s lawyer, or personal knowledge of
only whether they have an agreement, but also whether iisputed evidentiary facts.” Federal cases applying a
is fully enforceable. An outline of basic terms requiring similar test have routinely found against disqualification
later drafting of actual language may inadvertently be  where a judge allegedly “becomes biased” or learns of
viewed in the eyes of the law as a mere agreement to  evidentiary facts in the course of settlement discussions,
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because the alleged bias or knowledge was not acquired
extra-judicially? ¢

In practice, different judges have very different
approaches to participation in settlement discussions.
Some simply do not do it. Others are far more active. Of
course, trial lawyers like to tell stories of heavy-handed
pressure by judges to settle a case. Many of these anec-
dotal stories are likely somewhat overstated, but they are
too numerous to think they are all imaginary.

Both actual studies and common sense tell us that
lawyers want judicial involvement in settlement. More-
over, there are sound reasons to think judges can provid
meaningful input into settlement discussions, so long as
they are attentive to certain limitations. First, the court
should not act coercively, and equally important, judges
should be mindful that parties and counsel may have a
lower threshold for what amounts to duress or coercion

*

parties have lawyers present?
What are the limitations, if any, on the ability of a
mediator to serve as a binding arbitrator in a dispute in
which he has served as a mediator?
What are the ethical implications of misstatements (or
omissions) of fact or law to a mediator or to an arbitra-
tor, and how do these circumstances compare to similar
misstatements or omissions to courts and to opposing
counsel?

Mediation and arbitration are centuries-old concepts

that have been rapidly deployed by courts and lawyers in
gecent times as a vehicle for resolution of civil litigation
more quickly, less expensively, and more efficiently.
Questions of ethics and professional responsibility in
these processes inevitably will continue to arise, and like
those discussed here, many will be hard to an&ver.

than might the judge. Second, the court must be very
careful to remain neutral and unbiased and not start to
form opinions that can affect later decisions by the court,
especially if the opinions are based upon (a) inadmissibl
evidence or incomplete facts, and/or é&)partecommu-
nications. Finally, the court should remember that there
are many other opportunities for settlement besides a
judicial settlement conference, including private negotia-
tion and mediation and other forms of ADR, and those
processes can operate without risk of coercion of the
parties or bias of the judge.

Especially when judicial settlement conferences
occur immediately before trial, it is worth remembering
that parties and counsel are ready for trial and have
typically exerted a lot of energy and resources to get
there. One logical explanation for that fact is that they
really want to try the case — which after all is a principal
reason we have the courts. The compulsion sometimes
felt by some courts to push for settlement on the very ev
of trial might be diminished somewhat if the judge had

directed the parties to pursue other forms of dispute =
resolution in advance of trial. 5
11. Gonelusion

3.

The ethical and professional responsibility issues
discussed here are difficult and interesting. Most do not
have clear answers. As the title of the article states
though, these are just “some” of the important questions;
there are other, equally tough and intriguing questions.
For example:

+ To what extent do mediators have the responsibility to4'

the parties to ensure that any agreement reached be
fair? Does the answer turn in any way on whether
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Georaia CommissioN oN DispuTe ResoLuTioN, ETHICAL ProCE
DURES2 N.2.

For example, J.A.M.S./ENDISPUTE and the American Arbi-
tration Association (“AAA”") have each established such stan-
dards of conduct.

Other ADR ethical codes include, for example, The Stan-
dards of Conduct for Mediators, established in 1994 by the
American Bar Association (“ABA”) Section on Dispute Res-
olution, the Society for Professionals in Dispute Resolution
(“SPIDR"), and AAA. These and other professional organiza-
tions have developed several bodies of model codes of con-
duct for mediation and arbitration.

E.g., CoLo. Sr. R.P. 2.1 (1998); Kv. R. Rror. ConpucT 2.1
(1997); Kan. Op. 94-01 (April 15, 1994). Numerous state and
federal courts also have procedural rules requiring consider-

CONTINUED ON PAGE 65
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SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

Gorporate Use
0f ADR In Georgia

By Robert S. Glenn Jr.

n May of 1997 Forbesmagazine and the Ameri- engaged in a love-fest for ADR. It was clear that corpo-
can Arbitration Association sponsored a conferenceate America had endorsed ADR, that it was excited
in Washington, D.C. entitled “The Alternative about sharing the details of its experience with ADR, and
Dispute Resolution Superconference; Strategies tahat it believed the use of ADR would continue to expand
Insure Profitability.” The impressive list of regis- among the corporate community.
trants included representatives of Fortune 500 companies, Speakers at the Superconference made frequent
trade associations, government agencies, accounting reference to a survey conducted by Cornell University,
firms, and America’s leading law firmisThe sponsors of The Foundation for the Prevention and Early Resolution
the conference promised to enlighten the attendees “abaftConflict (PERC), and Price Waterhouse, which ob-

the ways in which ADR can resolve even the most tained information from the corporate counsel of the
complex disputes and help maintain valued business 1,000 largest U.S.-based corporations about the use of
relationships.” ADR.2The results of the survey confirmed that corporate

The two day conference included such topics as:  America was embracing ADR. In the prior three years, 88
“Utilizing Alternative Dispute Resolution in Environmen- percent of the respondents reported using mediation and
tal Disputes”; “The Use of ADR in Mergers and Acquisi- 79 percent reported using arbitration. The prediction of
tions”; “Is The Brave New World of Employment ADR  respondents was that they would increase their use of
Right for My Company?”; “Practical Considerations in  ADR in the future. Over 84 percent indicated that future
Drafting Dispute Resolutions Provisions in International use of mediation was likely; 69 percent forecasted the
Commercial Contracts: A U.S. Perspective”; and “Optingfuture use of arbitration. Based on these statistics, the
into ADR for Product Liability and Mass Tort Disputes.” study concluded that corporate lawyers preferred media-
With the exception of a vocal minority view expressed bytion or other non-binding techniques to arbitration.
representatives of the American Civil Liberties Union and  An analysis of the survey data enabled Cornell to
various labor unions, the presenters at the conference draw the conclusion that to a certain extent, corporate
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policy and conflict resolution varied with the type of apparently does not believe there is a lack of ADR

dispute. Specifically, the survey indicated that the use of neutrals, only a lack of qualified neutrals. It was pointed
mediation and arbitration was more widespread in out that in approximately 20 percent of the mediations in
employment disputes than in corporate finance, financialwhich the respondents had been engaged, mediators were
reorganization and workout disputes. Mediation was provided by the courts. Private ADR providers were cited
preferred to arbitration, particularly in personal injury ~ as another important source of mediators.

disputes and product liability cases, where approximately  With the focus of the May Superconference and the

twice as many corporations had used mediation as Cornell Study in mind, the planners for the State Bar’s
arbitration. Fourth Annual ADR Institute in October 1997, included a
The study panel discussion on

attributed the growth
of ADR to three
basic factors: cost
control, legal man-
dates, and dispute
management. With
respect to cost
control, the corporate
respondents to the
Cornell Survey had
adopted an ADR
strategy to try to
reduce the cost of
their legal disputes.
Viewing mediation
as a cost saving

corporate use of
ADR. The panel
consisted of James
J. Seifert, Assistant
General Counsel at
Toro Inc., in
Bloomington,
Minn., who spoke
on Toro’s pre-
litigation interven-
tion program, which
features mediation
as a vehicle for
resolving claims;
George Wratney,
Corporate Ombuds-

measure, the corporate interest in saving time and monegnan for United Technologies Corporation of Hartford,
induced many of them to encourage their outside law  Conn., who spoke about the decade-old, world-wide
firms to become more familiar with ADR and to employ ombuds program for United Technologies’ 174,000

it more frequently. employees; and William E. Beringer, the retired former
Legal mandates, largely stemming from statutes such adéice-President and General Counsel for Siemens Energy

the Civil Rights Act of 1991 and the Americans With and Automation in Atlanta, who spoke on his experience

Disabilities Act, as well as the growing use of ADR by with mediation and arbitration at Siemens. The positive

administrative agencies such as the EEOC and State Workpresentations of the three panelists were very well-

ers Compensation boards, require the use of ADR. Many received by the attendees at the ADR institute, as indi-
state court systems have adopted court-annexed programscted by the comments and questionnaires received at the
help reduce their dockets. These court mandates were citednd of the seminar. Many of them wanted to know more.

by 64 percent of the respondents as the reason they use The questions arise: What is the attitudé&ebrgia’s
mediation, while 44 percent of the respondents cited court leading corporations toward ADR? Do they embrace it?
mandates as a reason for using arbitration. Do the Georgia corporations draw the distinctions be-

In their executive summary, Lipsky and Seeber suggestween mediation and arbitration that are reflected by the
that corporations also use ADR techniques “to gain greaterdata from the Cornell study? Do they intend to continue
control over the process and outcome of dispute resolutiontd use ADR in the future? The best (and the worst) way to
They cited the fact that 81 percent of the respondents agreebfitain answers to these questions is through a question-
that one of the reasons to use mediation was that it providethire. With the Cornell Study as a model, | created a
“a more satisfactory process” than litigation. Fifty-nine guestionnaire which sought information about the use of
percent of the respondents stated that mediation “preserve8DR, the existence of formal ADR programs, both
good relationships.” external and internal, the relative satisfaction with media-

Interestingly, the survey exposed reservations about tion and arbitration, the cost savings, and the sources of
the qualifications of the neutrals involved in ADR. A and qualifications of neutrals. | sent the questionnaire to
majority indicated that in its view, mediators and arbitra- 28 of the largest corporations in Ggiarand received
tors were only “somewhat qualified.” Corporate America responses from 17 of thent. might be difficult to argue

G EORG I A B A R JOURNAL
33




that the responses of these 17 corporations give us statisti-mediation and arbitration, “saving time vs. litigation” was
cally valid data. Thus, | will not try to draw ultimate conclu- the most important factor for both processes. The other
sions from this material, but to present this data as a mattefactors for using mediation in relative order of importance

of information, which nonetheless provides us with an were: cost savings, control over the process, more satis-
impression of the extent to which major corporationsin ~ factory results, and preserving the relationships of the
Georgia are using various ADR processes. parties. For arbitration, the relative importance of the

A brief profile of the corporations which answered factors was: control over the process, cost savings,
the questionnaire is helpful. All of them had more than preserving the relationship of the parties, and more
1,000 employees and most of them had more than 3,000satisfactory results.
Surprisingly, only half of them employed in-house These rankings are revealing in several respects.
counsel, and of those that did, only four had a member oRpparently, preserving the relationships of the parties is a
their legal department specifically assigned to ADR. Withrelatively unimportant factor to the respondent corpora-
respect to ADR training, approximately half of the tions. Perhaps this is not surprising since this series of
respondents required or provided training in ADR tech- questions did not deal with internal disputes such as
niques for their in-house staff. Four of the corporations employee claims. Another interesting result, which is
had trained mediators on staff and only two of the corpo-entirely consistent with the results of the Cornell Study, is
rations had staff counsel who are active arbitrators. that “control over the process” and “more satisfactory
Although most of the corporations had some experi- results” received higher rankings of importance with
ence with ADR, only about half of the respondents had arespect to mediation than arbitration.
formal corporate ADR policy. Four of the corporations When mediation and arbitration were compared
have in place an internal ADR program for employee  directly, mediation emerged as the clear preference. On a
claims. These internal programs employ mediation and/ascale of 1 to 5, with 1 being “highly satisfied” and 5 being
arbitration to resolve employment discrimination claims, “not satisfied,” mediation scored a 2.2 and arbitration
wage disputes, labor matters, claims under the Americarscored a 3.1. Thirteen of the respondents preferred
With Disabilities Act, and sexual harrassmant claims.  mediation over arbitration, two preferred arbitration, two
None of the corporations polled has kept statistics on thehad no preference, and one added that it preferred to
number of internal claims submitted to ADR during the arbitrate international claims. For the most part, the
last three years. comments comparing mediation and arbitration were
After inquiring into general background matters and consistent with the results of the rankings.
the existence of a formal ADR policy, the next series of One of the respondents felt that arbitration could be
guestions on the survey dealt with the use of various  just as time-consuming and costly as litigation. Another
ADR processes, the level of satisfaction with these focused on the results in arbitration, observing;
processes, and the relative importance of various factors‘[a]rbitrators tend to ‘split the baby’ but mediation allows
which are generally cited as justifiying the use of ADR. the parties to more freely exchange views and reduce the
The responses are interesting. All but four of the respon-tension that created the conflict.” Emphasizing the
dents had used mediation to resolve external claims strengths of the mediation process, one respondent wrote:
within the last three years. Several had used mediation
only two or three times and several had used it as many aswWe generally prefer mediation. It allows us to give
20 times, with one corporation having used it 50 times the other party a summary of the strengths of our

and another having employed it 90 times. case in a less adversarial setting. | have also found
There was a similarly wide disparity in the use of that it can be very effective when the other party ‘cau-
arbitration. All but six of the respondents had been cuses’ with the mediator, who often points out the

involved in arbitrations of external claims within the last ~ weaknesses of their case, as an independent knowl-

three years, with several having engaged in only one or  edgeable third-party. Even if a case does not settle at

two, and a couple having engaged in as many as 20 mediation, oftentimes the mediation lays the ground-

arbitrations. Only two corporations reported experience  work for a future settlement.

with the ADR process known as “early neutral evalua-

tion,” and two corporations noted that they had employed  One of the companies emphasized the finality of

other ADR techniques without specifying what they werearbitration: “I favor arbitration in disputes involving techni-
It appears that the old adage “time is money” still cal code and industry issues. It is required by certain of our

holds true for Georgia corporations. When asked to contracts and thus brings the rashly litigious to the table for

evaluate the importance of various reasons for employindinal resolution. Mediation too often is frustrated by oppos-
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ing counsel or his client’s intransigence.” programs largely due to the foresight of their corporate legal
In spite of the fact that cost savings was near the topdepartments. David Rutherford is in charge of the ADR

of the list as a justification for using ADR, very few of  program at Home Depot. He came to Home Depot from

the respondents, only four, actually keep track of the private practice where he concentrated in construction law, a

results of their ADR experiences in terms of cost savingspractice area which provided him with exposure to arbitra-

One company estimated that $100,000 spent in attorney®on and mediation. When he arrived at Home Depot two

fees in ADR saved it $500,000 in jury trial results. years ago, he found the company was very receptive to his
The responses regarding sources for mediators and suggestions about increasing the use of ADR.

arbitrators and satisfaction levels with them varied Although Home Depot has typically included arbitra-

widely. The most frequent source for obtaining mediatorgion clauses in its construction contracts and its vendor

was “word of mouth,” followed by “court-appointed buying agreements, Mr. Rutherford hopes to add to the

mediators” and “ADR providers,” which tied for second. company’s contracts provisions which would require

This question may have been somewhat confusing, mediation as a pre-condition to arbitration or litigation. In

though, since a mediator identified by word of mouth  addition Home Depot is in the process of fashioning an
could be associated with one of the ADR providers and internal ADR program for employment claims. This
thus fit into both categories. In terms of levels of satisfacprogram is expected to take effect in 1988 encourage

tion, mediators obtained by word of mouth ranked outside counsel to use ADR techniques, Home Depot
highest, followed by those obtained from ADR providers.now requires in its engagement letters that counsel take a
Court-appointed mediators were a very close third. careful look at the forum and mechanisms for resolving

The overall satisfaction rating for arbitrators was claims and advise the companifythe possibilities of
significantly lower than that of mediators. Arbitrators using ADR for resolution. MiRutherford related that he
scored 3 on a 1 to 5 scale with 1 being “highly satisfied” has found the construction bar to be very familiar with the
and 5 being “not satisfied.” This score was not entirely use of arbitration and mediation, and he has found the
consistent with the fact that a majority of respondents  personal injury bar to be willing to use mediation to resolve
answered “no” to the question: “Do you believe there is aclaims. With respect to disputes in the commercial context
shortage of qualified arbitrators?” This was one of the involving, for example, leases, real estate, or property and
few responses where our Georgia corporations differed casualty claims, he has found attorneys less familiar with
from those polled in the Cornell study. ADR or less willing to employ ADR techniques.

All but two of the companies agreed that they were Georgia-Pacific describes the transformation of its
likely to increase the use of mediation in the future and approach to lawsuits as a “culture chantBrior to
more than half agreed that they were likely to increase thE993, Georgia-Pacific handled lawsuits much as most of
use of arbitration. Seven of the corporations also stated America’s other corporations did. In-house legal staff
that they planned to use more early neutral evaluation. dealt with outside attorneys who conducted 18-36 months
One vehicle for increasing the use of ADR is contractual of time-consuming and expensive discovery before
provisions. A majority of the corporations already includesettling the case. When James F. Kelley became Georgia-
arbitration clauses in their contracts; slightly less than  Pacific’s Vice-President and General Counsel, he sought
one-half include mediation provisions in contracts; and to cut legal fees and costs by involving in-house legal
one corporation contractually requires early neutral staff at an earlier stage of the process and by taking a
evaluation. It can be inferred from the responses that  more active role in the management of litigation. A part
Georgia corporations will begin to include mediation of the active involvement which Mr. Kelley expected of
clauses in their contracts more frequently in the future. his staff was early case evaluation “with an emphasis on

In the final section of the questionnaire, there was a alternative dispute resolutiof.G-P’s lawyers began
space for comments about any dissatisfaction the resporattending training sessions in ADR, began to review
dents may have had with ADR. There were only two every file with an eye toward settlement or ADR, and
comments, one voicing dissatisfaction with international began to attempt the resolution of cases prior to the
arbitration under the ICC Rules on the ground that it wasonslaught of expensive discovéry.
costly and takes too long, and one general criticism of Georgia-Pacific reports that the results of this culture
arbitration on the ground that it lacks the “procedural  change have been “impressive.” Nearly 50 cases medi-
protections” of litigation, especially the right of appellate ated in 1996 at a savings of at least $1.5 million, and

review to correct mistakes made by arbitrators. approximately 74 cases mediated, arbitrated or settled
Two prominent Georgia corporations, Home Depot andthrough early case evaluation in 1997 at a savings of a
Georgia-Pacific, have instituted comprehensive ADR least $6.5 million. These numbers have certainly con-
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vinced management of the value of Mr. Kelley’s think-
ing .2 Philip Armstrong summed up Georgia-Pacific’'s
experience as follows:

10. Be patient. It takes time to build a successful program
and not every ADR experience will be positive. Over
time, however, the results will speak for themsel{es.
As noted above, it would be unwise to assume that

It's a new day at Georgia-Pacific with a new approach the results of this survey are unassailable. The sampling
to managing litigation. Cases get settled, business re- was too small statistically. It can be said, however, that if
lationships are preserved, management spends less these responses accurately reflect the thinking of the
time responding to discovery (or otherwise provid-  larger corporations in Georgia, ADR, especially media-
ing factual support for the case) and the company tion, is well-accepted and its use will grow in the future.
saves money, sometimes big mohey. It also appears that the attitude of the Georgia corpora-
tions which participated in the survey mirrors in most
Mr. Armstrong has some very helpful suggestions to particulars the attitude of America’s largest corporations,
corporations who may wish to follow in the footsteps of as reflected in the Cornell Studaf.

Georgia-Pacific and others in setting up an ADR pro-

gram. They are as follows:

1. Gettop management to buy-in. The executives in th
company must be shown the economic benefits of
early case resolution versus a “winning-at-all-costs”
philosophy.

2. Training. While most lawyers today are at least
familiar with ADR, few have had formal training. An
interactive training session, complete with role plays,
is money well spent.

3. Start small. Don't try to change the corporate culture
too quickly. Perhaps begin with a category of cases, m
e.g, product liability claims, then expand.

4. Require ADR clauses to be routinely incorporated 1.
into your commercial agreements. This provides a
mutual, face-saving method of forcing the parties to
utilize alternative means to resolve disputes “before
the battle lines are drawn.”

5. Assign someone full time responsibility for promo-
tion and utilization of ADR. In-house expertise is
essential to any successful program.

6. When the existence of a dispute becomes known,
promptly investigate the facts, objectively evaluate 3:
the case, and, when appropriate, initiate negotiation
or ADR.

7. Build a library of resource materials. Treatises and
periodicals on alternative dispute resolution are both A

extensive and readily available. . ;
. " . gressive Use of Early Case Evaluation and ADR Has
8. Be wﬂhng to fully litigate those cases that call for_ it. An Changed The Way It Manages Litigatiampublished paper)
aggressive program does not mean every case is suitable (copy on file with author). Mr. Armstrong is the Associate

for ADR. However, you should screen every case to General Counsel for Georgia-Pacific and is in charge of its

Robert S. Glenn Jr. is a partner at Hunter, Maclean, Exley & Dunn PC in
Savannah. He is a graduate of Princeton University
and attended the University of Georgia Law School.
Mr. Glenn was trained and certified as a mediator by
the Association of Attorney-Mediators, an organization
in Texas. He participated in the Harvard Negotiation
Workshop in the summer of 1993, and has handled over
350 arbitrations and mediations since that time.

The list included Georgia-Pacific, General Electric, NCR,
Corp., Sony Electronics, Texaco, McDonalds, Colgate-Pal-
molive, CIGNA, AT&T, Chevron, Johnson & Johnson, Xe-
rox, Westinghouse Electric, The EPA, The EEOC, The De-
partment of the Navy, The Department of Justice, The U.S.
Army Corps of Engineers, Coopers & Lybrand, KPMG Peat
Marwick, Ernst & Young, and many more.

David P. Lipsky and Ronald L. Seeber, The Use of ADR in U.S.
Corporations: Executive Summary, A Joint Initiative of Cornell
University, The Foundation for the Prevention and Early Resolu-
tion of Conflict (PERC) and Price Waterhouse, LLP.

Those corporations responding were: American Family Life
Assurance Corporation, BellSouth, Cable News Network,
Coca-Cola, Crown Crafts, Delta Air Lines, Georgia-Pacific,
Georgia Power, Genuine Parts, Gulfstream, Home Depot,
Mohawk Industries, Scientific-Atlanta, Southwire, SunTrust
Bank, Union Camp, and United Parcel Service.

Philip M. ArmstrongCulture Change: Georgia-Pacific’s Ag-

determine its suitability for early settlement or ADR. ﬁjDR efforts.
9. Measure the results. This can be somewhat tricky sincg |4
you must estimate what yevouldhave to spend hada 7. 1d.

claim been litigated. However, most litigators know 8.
what a case will cost and, with some exceptions, can

reasonably estimate the outcome. It's not a science, but
one’s ability to evaluate a claim properly in its early 9.

stages is the key to a successful program. 10.
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Mr. Armstrong points out in his paper that Georgia-Pacific
does not settle every case. If claims are frivolous, involve
important precedent or matters of principle, Georgia-Pacific
may follow a “scorched earth” policy.

Id.

Id.
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SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

A Mediation Primer for
the olo or Small Firm
Practitioner

By Nadine Deluca Elder

ediation has gained wide acceptance a{f @nd When Should Parties Mediate?

a means of resolving commercial and

family law matters, and is used regu- Consider mediating a claim, regardless of size or
larly by large law firms and corpora subject matter, if any of the following questions are
tions. It is also true there is still a answered affirmatively:

notable subset of attorneys who have not yet incorpo- ¢ Is there an ongoing relationship that needs to be
rated the mediation process into their overall business  preserved?
and litigation arsenal. + |s this one of many repetitive claims that are likely to

Mediation is possible without a prior written agree-  occur?
ment between the parties and there are professional ¢ Would a discreet conclusion to the problem be benefi-
mediation resources dedicated to helping attorneys settle cial because the parties belong to the same community
all types of cases, at all levels of sophistication. (social or business-related)?

This article offers some practical advice on how to ¢ Does the client want to send a message, or avoid
decide whether to mediate, how to get the client to agree, sending a message, about the subject of the dispute?
and how to get through the process. + Would a public airing of dirty laundry generate un-

wanted and negative publicity for one or both sides?
+ Are the parties in good standing with each other on a
personal level, but have a specific disagreement
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confined to a business matter? calendaring events than courts because the parties have
+ Are there significant economic/business costs, (oss  specifically engaged them to help resolve the matter.

or waste of profits) that will be avoided by an expedi- Mediations can, however, result in monetary settle-
tious conclusion to the dispute? ments that are less than those awarded by a court. Al-
L. . though this would appear to be a disincentive for a
Gonvineing the Glient and the Other plaintiff to mediate, in fact, the opposite is true when the
SI(IE t“ ME(IIEIIE real costs saved by the plaintiff are considered. For
example, the plaintiff will have a much shorter wait for a

Unlike a civil action, which is instigated by one party, monetary settlement and will not have to sit through the
a mediation cannot occur unless all the parties agree to seemingly endless trial and appeal processes. The plain-
mediatée? If there tiff will also
iS no pre-existing avoid the sub-
agreement stantial out-of-
requiring media- pocket expenses
tion, convincing necessary to
both the client litigate a case
and the opposing such as experts,
party that media- witnesses, and
tionisin court reporters.
everyone's best As men-
interest can be a tioned above, one
delicate diplo- very attractive
matic venture. benefit to media-

This is especially tion is that it is

true given that controlled by the

the need for parties. The same
mediation often grows out of a problem the parties were client who wants a pound of flesh from the court may also
unable initially to resolve on their own. One of the be enticed to mediate by the thought that he will be able
obvious pitfalls in proposing mediation is the mispercep-to vent his frustrations to a third party and take part in

tion that such a suggestion signals a weak positieor. fashioning a remedy. A party who feels taken advantage
example, a client may think that her lawyer is weak of may welcome the chance to have more control over the

because he is not eager to flay the opposition aggressivglyocess of resolving the problem and to air her views. As
in open court. Consequently, the attorney may fear that the advocate, you may need to do some armchair psychol-
the client will fire him if he proposes to mediate a dis-  ogy to determine whether your client’s particular charac-
pute? Furthermore, each side may feel an obligation to ter is amenable to this process.
maintain a “warrior reputation” and will view mediation The fact that mediation is a private and informal way
as the “wimp’s way out.¥ The opposing party may also to resolve differences can also be a selling point to some
view the suggestion to mediate as either an attempt to getients. Parties who have an ongoing relationship or travel
a free peek at his litigation strategy or a sign that the oth@r the same social or business circles may prefer to settle
side is willing to pay a lot of money to make the case go their problems away from the eyes of the public. Medi-
away. ated disputes entailing powder-keg issues such as sexual
There are several practical arguments that can over-harassment or other misconduct cases will circumvent
come these objections. First and foremost is cost. Mediatiegative and damaging publicity, as well as eliminate the
ing is less expensive than the other options. Mediators trauma of testifying to personal matters in open court.
generally charge an hourly or daily rate and the parties Parties will avoid the risk of establishing adverse case law
can agree to split the fee. Mediation does not require by privately resolving their problems. Without all the
extensive formal discovery with its attendant expenses. rigid evidentiary and procedural rules attendant in a civil
Preparation for mediation will not entail writing detailed action, mediation is less stressful for the participants and
legal briefs. Mediation is also less costly in terms of timemore conducive to resolving problems than battling in
since most mediation sessions can be concluded within court.
one or two days, and are conducted at the convenience of Although mediation is most cost-effective before a
the parties. Mediators are much more flexible about lawsuit has been filed, it is always possible to mediate a
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case prior to entry of a final judgment. A client who has company after being terminated, he may not have the
had the opportunity to see his mounting legal costs and cash on hand to pay the mediator. The company, in an
the relative speed of even a “rocket docket” in civil court effort to avoid any unnecessary publicity and to settle the
may be more amenable to engaging in an informal matter quickly, could offer to pay for the mediator.
settlement discussion in the middle of a drawn-out civil

case’ WI“I AttellllS?

What to [xpeut from Mediation: This is a questiton of b?;[h plslycholggy and stra(tegyr.] In
some cases, a party may literally need someone (such as a
Every I'IaYEI‘ Ilas d Hnle family member) to hold his hand. In other situations, a

Mediation requires the active participation of the corporation may need to send a management representa-
parties on a much greater scale than in a civil trial or evetive to engage in the negotiations, as well as an operations
an arbitration. To use a phrase much bandied about in theerson who can address technical questions central to the
nineties, mediation is an interactive process. dispute. Each side should disclose who will be attending

The Attorney’s Role. Whether the attorney repre- the mediation, and in what capacity. For obvious reasons,
sents the defendant or the plaintiff, the attorney’s role  the game is not to load up the number of people on each
changes from litigator to counselor once the parties agreside. The parties run the risk of creating a circus atmo-
to mediate. This is a subtle but profound distinction. As asphere that is not conducive to resolving their problems;
counselor, an attorney must balance protecting the clientand it may appear that David is being pitted against
with promoting an equitable resolution of the case as welGoliath.
as preserving the client’s best case scenario, should the

mediation not reach an accdrd. [xghangmg Information
The Client’s Role The client is more than a passive
participant; the client will make the final decision on Although formal discovery is not a part of the media-

whether to settle and on what terms. Successful negotiation process, a voluntary exchange of information is
tions are the product of creativity and compromise, and igenerally advantageous to both sides because accurate
will be up to the client to provide both. Thus, if a businesslata forms the cornerstone of good negotiations. From a
client sends a representative to the mediation, the repre-practical point of view, if information is readily discover-
sentative must have clear authority to make or accept anable anyway, there may be little harm in turning over
offer of settlement while sitting at the table. The purpose some information during mediation, if only as a show of
of the mediation will be defeated if the attendees must good faith? Parties may feel more comfortable sharing
first confer with someone who is not present. (In theory, itrade information if they have a confidentiality agreement
is possible to telephone the final decision makers, but in place!® In addition, there may be other pressures that
from personal experience | can assure you that they are will prevent voluntary disclosure of information; how-
never around when you need them.) ever, the degree of disclosure is a strategy call that must
The Mediator's Role. The mediator, unlike a judge, be made by each party.
jury or arbitrator, does not have any decision-making

power. While all mediators should strive for ajustand  WHere and When
equitable resolution, the mediator does not act in the

interests of either party. Therefore, a lawyer should not In general, parties should set aside one or two con-
assume that he relinquishes his role of advocate to the secutive days for a mediation, unless there are a large
mediator. The mediator acts as a facilitator, and will number of issues to resolve or the issues are very com-
encourage each side to explore different settlement plex. Saturday meetings can be very conducive to resolv-
options, and is a resource for both sides to draw upon foing disputes, because people tend to be more relaxed on
procedural and substantive feedbéck. weekends. Having food available such as coffee and
sandwiches can also go a long way in setting the right
Who Pays? mood for fruitful discussions. The meeting place should

have a joint meeting room and a separate caucus room. If
In the typical case, the parties split the mediator's  both parties agree, the mediation may be held at either the
fee. In certain situations, however, a party with greater attorneys’ or parties’ offices. Such an arrangement may
economic power may find it advantageous to offer to paycut down on expenses and avoid the headache of schedul-
for the mediator. For example, if an employee sues his ing conference rooms at a hotel or other establishment.
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For a variety of reasons, it is also convenient to have Agrgement {o Mediate

access to a copier and word processing.
i i Most mediators will insist that the parties sign a pre-
[:l][]nsmg the Mediator mediation agreement. The agreement generally bars either
side from calling the mediator as a witness, from subpoe-
The perfect mediator has been described as someone naing his mediation notes, or from using at trial any

who possesses “the temperament of a negotiator, the information divulged in the mediation, should the media-
persuasive skills of a litigator, and the insight of a psycholotion not result in a settlement. While the federal and state
gist” and always maintains his or her neutratityn addi- rules of evidence provide that information divulged or

tion, the mediator must be someone each side trusts and statements made as part of settlement negotiations are not
respects. When choosing a mediator, advocates should noadmissible in court, the rules do not address whether such
be shy about asking for references and gathering as muchinformation is discoverable and do not currently provide a
information as possible about the potential mediator. The oltinediator’s confidentiality privilege.” Hence the need for
adage “caveat emptor” applies to buying mediation servicea written document providing these safeguatds.
as much as it does to buying a car. o
The mediator cannot have any personal, business, ofjgW {0 preparﬂ for Mediation
professional interest in the outcome of the matter. The
need to preserve neutrality, however, should not exclude a Know the Facts and the CaseBecause mediation is
mediator who is personally acquainted with the parties oessentially a form of negotiation, an advocate will be at a
their attorneys. In fact, it may be easier for both sides to significant disadvantage if she does not have a working
agree on a mediator already known to the parties or theikknowledge of the law involved or the facts in dispidtin
counsel. order for the attorney and the client to decide what type of
Review of the mediator’s professional background is settlement is acceptable, the attorney needs to have a
also a must. Some mediators are retired civil judges andrealistic view of the strengths and weaknesses in her
magistrates, who should have a thorough grounding in client’s positiont*
procedural rules and first-hand experience in fashioning Although mediation does not entail questioning
remedies. Others maintain private law practices in witnesses on the stand or proffering extensive evidence,
conjunction with their mediation work, while some are the use of simple charts, graphs, pictures, or other con-
full-time mediators. A good mediator, moreover, does notensed diagrams prepared ahead of time can be helpful in
necessarily have to be a lawyer or judge. Therapists, whdissecting complex issues or tracing convoluted fact
are trained in handling family issues and emotional patterns during the mediation.
trauma, may be better prepared than even an experienced The Mediation Statement.Another fairly standard
legal practitioner, to work with a family that is squabblingprocedure is for each side to prepare a written statement
over simple legal issues that have complex emotional for the mediator to read prior to the meeting. A mediation
subtexts. statement simply sets out the position of each party and is
One beneficial aspect in a highly technical or legally not as formal as a memorandum of law submitted to a
complex case is to choose a mediator who has particularcourt. The mediation statement should contain a concise
knowledge within the industry involved in the dispute — accounting of the facts and is an opportunity to advise the
for example, securities or construction or a legal area  mediator of any unusual or complicated issues or points
such as bankruptcy or divorce. Even if the parties are  of law. Attachments should be included if they will aid
unable to agree upon an individual with expertise in the the mediator’s understanding of the situation. The parties
subject of their dispute, the parties should not give up. Ashould decide whether to exchange mediation statements
intelligent mediator can be “schooled” in the necessary or keep them confidential to the mediator.
technical details by a thorough pre-mediation statement or Preparing the Client. In addition to preparing
during a pre-mediation conference call. herself for the mediation, the attorney needs to prepare
There are a variety of sources to use when searchinghe client before the mediation. The attorney should
for a mediator. The first is simply word of mouth — it explain how mediation works, and the role of the client.
never hurts to ask around for recommendations. Local This is also an opportunity to focus the client on his
mediation services may be found on the Internet, in the ultimate goals and encourage the client to think through
yellow pages or through a lawyer compilation source  viable and creative solutions. This should give the
such as Martindale Hubbell, which publishes a Dispute attorney a good idea which settlement options are most
Resolution Directory. palatable to the client.
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“]E Mﬂmatmn Prﬂ[}ﬂss (2) begin to define the common areas or joint problem(s); and

(3) facilitate discussions with each party on how best to
Pre-Mediation Conference Call With the availabil-  solve the joint problem(s§. This is the longest part of the
ity of conference calling, informal pre-mediation discus- process because more than one meeting with each side
sions are sometimes helpful to iron out procedural detailsnay be necessary before the parties can compromise.
and give the mediator an opportunity to ask preliminary The private caucus is a forum for the client to air any
guestions or to suggest additional fact development that grievances and vent frustrations to the medidtdhe

he believes is necessaty. mediator will transmit the party’s position when caucus-

The Opening SessionA mediation begins with a ing with other side by filtering out the emotional content.
joint meeting and introductory remarks from the media- Since the discussions are confidential, the parties can use
tor regarding ground rules for the mediation. The these private caucuses to discuss their case, position,

mediator’s goal in the opening session is to create a safeisks, and needs with the mediatbithe mediator will

and positive environment in which the parties can feel not convey any information to the other side without

comfortable working. authorization from the disclosing party. Moreover, a party
Each side generally makes an opening statement. can obtain a neutral evaluation of her novel theories of

This statement, addressed to the other side as much as law or settlement options during these caucuses before

is addressed to the mediator, sets the tone for the rest ofactually presenting the idea to the other $tdehe

the discussion. In developing an opening statement, mediator will use the separate caucus to dispel any unreal

remember that the goal of mediation is not the same as expectations voiced by a party through a review of the

litigation — ad hominenattacks and inflammatory facts and will offer his unbiased analysis of the matter to
statements do not build the groundwork for a good give the parties a different, and neutral perspeétive.
settlement dialogue later in the day. Similarly, bottom- The Offer. Offers of settlement should only be made

line declarations of what the party will accept or agree toafter the party has thoroughly and honestly weighed the
compromise should be avoided because the client may risks and costs of walking away from the table in light of
have to “eat crow” afterwaré. The opening statement  the settlement options discussed. The mediator should be
needs to succinctly present a persuasive argument for thable to gauge when the parties are ready to make or

relief sought or defense offerédlt is also an opportu- receive the first offer.
nity to begin extending the olive branch and the language Because the parties have already expended time and
used should be tailored accordingly. effort to prepare for the mediation, proposed offers should

The Private Caucus.Typically, the parties will not be realistic and made in good faith. Positional bargaining
be ready to discuss settlement terms during the openingwith high demands and low offers will insult the intelli-
session. The mediator will begin a series of individual  gence of both the mediator and the opposition, and from a
meetings with each side after the opening session. The practical point of view will not move the parties in a
purpose of the private caucus is for the mediator to positive direction. Such negotiating tactics are, in short, a
(1) uncover the real goals and needs of each party; waste of time.

There is no guarantee that the first
offer is going to be acceptable to both
parties. There may be considerable
“shuttle diplomacy” by the mediator
when the parties volley offers.
Oftentimes, it seems that the closer

. the parties get to a workable resolu-
AS I — p I C ku p tion, the more picayune the demands

and concessions become. The lesson
1 0/9 8 2 1 in all of this is not to be discouraged
p . by seemingly petty requests. The

parties can begin by agreeing on the
simplest issues first, and then build up
to a final resolution.

The Impasse Of course, it is

possible that even reasonable people
will be unable to compromise. The
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parties may find themselves at an impasse for a variety ONEIUSION

reasons: tempers may be flaring, there may be a philo-
sophical point the parties cannot move beyond, or the
parties simply cannot agree on a bottom line number.
There are several ways the parties can respond to
such a development. The first is to ask the mediator to
call a joint session and offer his evaluation of the case.
The mediator may be able diplomatically to propose a
solution that neither side has considered up until that

Every mediation is unique because of the people and
issues involved. With few exceptions, there are no set
“rules” that must be followed and the parties are free to
construct a process that will best suit their needs. With an
understanding of the basic concepts behind mediation
attorneys should be encouraged to integrate mediation
into their overall litigation strategy, to the maximum

time. In a joint session, the parties may also be able to benefit of their clientd#

work directly together in developing an acceptable

resolution. On the other hand, a hiatus in the negotiationg
for a few hours or even a few days may be beneficial —
the parties can regroup and digest or verify any new
information obtained during the course of the mediation
discussions. Or, if it is clear that the parties have made a
informed decision not to settle because the risks and cos
of litigation outweigh the benefits of the proposed resolu-
tion, the parties may be able to agree upon some
penultimate issues or stipulate to certain facts that have
been established through the mediation discussions and
litigate the remaining issués.

Wrapping it Up

Once a resolution has been agreed upon, the settle- 1.
ment terms need to be memorialized as soon as possible2
before anyone’s memory begins to fail them, or the
parties begin to have second thoughts. The mediator or
one of the parties may draft a preliminary memorandum
of understanding that the parties sign at the immediate
end of the mediation, with the more formal agreement tog’
be drafted as soon as practical. One benefit to having a ¢,
word processor available at the mediation is that such a 7.
draft proposal can be generated immediately. The parties
may want to ask the mediator to draft the final agreement”
to avoid a dispute later on over any perceived bias in theg
agreement. Of course, there is nothing wrong with one 10
party drafting the agreement, subject to the review by the'l
other side.

The settlement agreement should recite all basic terms; »
of the agreement such as who is paying what and to whom13
A dispute resolution mechanism, such as arbitration or 14

3.

»

another mediation, should be included to settle any conflict g
that may arise from the settlement. The document should
also contain a confidentiality clause reiterating that any 17

information gleaned from the mediation discussions may ndg

be used at a later date and that the mediator and her noteséére
9

not to be subpoenaed in court. Finally, the parties should n
overlook assigning certain “housekeeping” tasks, such as the
dismissal of any pending lawsuit or removal of alienor 22

other encumbrancé. %i
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SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

Gontlict Resolution In
lieorgia Law SchoolS

By Carolyn Benne

ver the past 10 years, ADR,“Appropriate  conflict resolution with more seriousness.
Dispute Resolution” or “Alternative ADR is taught differently from law schools’ standard
ispute Resolution,” has gained increased socratic method or langdelian case study method. The
acceptance in the Georgia legal commu- approach in most dispute resolution courses is to build an
nity. Court-connected ADR programs have understanding of the theory of the discipline, and to
rapidly expanded and major publications focusing specifidevelop the skills and abilities required for students to
cally on ADR in Georgia, such as Professor Douglas  practice what they learn. Many courses contain a simula-
Yarn’s “Alternative Dispute Resolution: Practice and tion or role playing component offering students the
Procedure in Georgia” (Harrison, 2d ed. 1998) have emergegportunity to have their skills observed and critiqued by
offering guidance to attorneys exposed to dispute resolu-professors or other professionals in the field. Some
tion more and more frequently in their practice. It should schools also offer clinical or practicum programs which
be no surprise, then, that ADR is earning its place amongare almost entirely practice based. Following are descrip-
the curricula and programs of Georgia’s four law schoolstions of the ADR courses and programs offered at
Dispute resolution was taught sporadically in the Georgia’s four law schools.
late 1980s and early 1990s. At one time, Professor
Yarn was teaching as adjunct faculty at three of the [mnl‘y Law School
four Georgia law schools. Today, all Georgia attorneys
are required to complete continuing legal education Emory Law School offers several courses in media-
credits in conflict resolutionThe requirement is tion and alternative dispute resolution. ADR professionals
fulfilled in the first year of practice for students who take such as Ansley Barton, Director of the Georgia Office of
an ADR course in law school. This increased attention tdispute Resolution and Mori Irvine, Circuit Mediator for
dispute resolution, along with recognition by the the Eleventh Circuit Court of Appeals, often serve as
McCrate Commission that negotiation and other forms o&djunct professors. Each course includes lectures and
ADR are important components of a good skills-based discussion along with numerous simulations and role play
legal education, has led law schools to approach teachirggenarios. Students explore the role of advocates and
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neutrals in various ADR settings. They may be required description of the program is included in the Georgia State
to observe actual mediation and/or participate as an section.
advocate or a neutral. Course objectives include gaining

an understanding of the theory behind and practice of Egnrma State “mvgrs“y [Esul

various forms of dispute resolution and improving

problem-solving skills and collaborative and creative “n“ﬂﬂe nf I-aw

thinking skills. Upon completion of these courses, The College of Law at Georgia State University
students may be qualified to register as neutrals in court-offers an array of opportunities for exposure to ADR
connected ADR programs. through course work and clinical opportunities in the

Emory offers several courses that integrate the studyJnited States and abroad.
of substantive areas of law with ADR processes. During Georgia State employs three adjunct professors, who
the spring of 1998, an experimental course called “Negoare professionals in the dispute resolution field, to teach

tiations in Family Law” was
offered for the first timeThis
course combined advanced
study in substantive family law
issues with a focus on the
practical skills of interviewing,
negotiating, and counseling.
Simulating real client situations
students devised negotiated
settlements in difficult divorce
and child custody cases.
Students also engage in
various forms of dispute
resolution in other practice

“Interviewing, Counseling
and Negotiation” and a
survey course titled “Intro-
duction to ADR.” Professor
Douglas Yarn teaches one
section of the survey course
along with an “Advanced
ADR Seminar.” The
seminar introduces students
to the concepts of conflict
management system design
and provides mediation
training approved by the
Georgia Office of Dispute

simulation courses which reinforce doctrinal study and  Resolution.

build skills in fact evaluation, problem solving, negotia- Professor E. Ray Lanier, a renowned expert in

tion, disputeesolution, and legal writing. In “Corporate  international commercial dispute resolution and compara-

Practice,” students identify ways to resolve the problemstive civil practice, directs the GSU College of Law’s

of corporate clients without litigation. Problems ad- unique ABA-approved summer program on international

dressednay include contract negotiation, drafting and comparative dispute resolution in cooperation with

corporate documents, corporate structuring issues, joint the Institute of Civil Procedure, Johannes Kepler

ventures, and non-litigation corporate dispute resolution. Universitat, Linz, Austria. The program focuses on the

Exercises involve questions of corporate securities, tax, resolution of commercial disputes under international and

employment, and debtor-creditor law. Similarly, in the various domestic conciliation and arbitration systems.

“Criminal Litigation” course and “Corporate Crimes During May and June each year, GSU law students attend

Workshop,” simulation problems may require students to lectures in Linz and at judicial and arbitral forums in

negotiate a plea bargain and appear before the “court” f@alzburg, Vienna, Prague, and Budapest. In addition, they

a guilty plea and sentencing hearing. visit law firms and companies, such as Coca Cola, where
To round out their course offerings, Emory is devel- corporate counsel expose them to issues that arise in their

oping courses in dispute resolution and international lawwork. The program accepts applications from law stu-

A unigue course in international arbitration is currently dents who attend law schools other than Georgia State.

available, and plans are underway for additional offerings. As another part of the program, the College of Law and
On the clinical side, Emory offers a mediation field its Consortium on Negotiation and Conflict Resolution

placement which requires students to complete an inten-have arranged faculty exchanges with the Institute of

sive mediation training course followed by two semes- Civil Procedure in Linz. In the fall of 1998, Professor

ters’ work with the Fulton County Landlord/Tenant Hans Dolinar, Director of the Institute, came to the

Project. This project engages Emory Law School stu-  College to teach international commercial arbitration, and

dents, along with students from the Georgia State Univervisits from several other dignitaries from various arbitral

sity College of Law, in service to the court system as  centers in central Europe are planned throughout the year.

mediators in landlord/tenant disputes. A more detailed In conjunction with Emory Law School, Georgia
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State’s College of Law offers second and third year CNCR, will establish a multi-disciplinary clinical program
students the opportunity to become mediators in the Fultdn which law students and other GSU students will teach
County Landlord/Tenant Mediation Project. Students conflict resolution skills to students in the pre-school
receive 20 hours of civil mediation training which qualifies through twelfth grades. CNCR is seeking to collaborate
them to become registered mediators with the Georgia with the ADR sections of the local, state and national bar
Office of Dispute Resolution. Upon completing the associations to focus on ways to incorporate conflict
training, students work a minimum of 10 hours per week, resolution into the curriculum of Georgia’s primary and
under the supervision of an attorney, mediating cases thatecondary schools.

deal with numerous issues of law within the court system.

Students begin mediating landlord/tenant disputes, and a{{|ePeer Law School

they become more skilled, are allowed to mediate cases in

a broader arena including the State and Magistrate courts. At Mercer Law School, students attend a week long
Topic areas include small claims civil issues such as introductory conflict resolution course before their third-
disputes between neighbors, consumers and businessesyear classes begin. Six Mercer faculty members teach the
and creditors and debtors. If an agreement is reached incourse which incorporates visits from guest speakers who
mediation, students are responsible for drafting the Orderspecialize in ADR or who administer ADR programs. The

detailing the agreement. 20-hour course introduces students to both theoretical and
The Consortium on Negotiation and Conflict Resolu- practical aspects of conflict resolution. “Getting to Yes,”

tion (CNCR), an inter-disciplinary, inter-institutional by Roger Fisher and William Ury, is required reading

program focused on theory building and practice in along with a notebook of materials on conflict resolution

conflict resolution is also located in the College of Law attheory, regulations, and Georgia-specific information
Georgia State. CNCR offers students exposure to a widesuch as registration requirements to mediate in court
variety of experiences and subjects in conflict resolution programs. Students spend two days learning about
through two-year graduate research assistant positions. negotiation, one day each on mediation and arbitration,
Students who are interested in conflict resolution are alsand a final day on wrap-up. Structured much like an ADR
encouraged to attend CNCR’s research symposia and workshop, the course provides students the opportunity to
practitioner fora, which provide education and network- engage in discussion around ADR concepts and to
ing in the conflict resolution theory building and practice practice newly learned skills through role playing. Upon
arenas, respectively. completion of the course, students are qualified to register
In the spring of 1999, the College of Law, with as neutrals with the Georgia Office of Dispute Resolution.
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Faculty at Mercer hope that this introductory course will tion,” “Interviewing, Counseling, and Negotiation,” and an
whet students’ interest and appetite for ADR. “Arbitration Seminar,” a simulation course on labor
Students who are interested in completing additional arbitration. In addition, professors teaching first-year
related course work may choose from four courses in  courses engage in extended discussion of dispute resolu-
their third year: “Negotiations,” “Case Settlement Nego- tion in the context of the core courses.
tiations,” “Divorce Mediation,” and “Labor Arbitration.” Two practicum offer students the opportunity to
In “Negotiations,” students are divided into two-person utilize their dispute resolution and dispute management
law firms. They are “retained” by clients in divorce casesskills. In the “EDOA Practicum,” taught by professor
in which they interview clients, conduct discovery, and Laurie Fowler, law students work in teams with ecology
negotiate a settlement with opposing counsel. Much of students as environmental dispute consultants. Stakehold-
students’ activity is videotaped and reviewed. “Case ers give students assignments to which they apply dispute
Settlement Negotiations” requires students to evaluate resolution and an advanced dispute management frame-
hypothetical clients’ cases and attempt to negotiate a  work. Plans exist for a collaboration between this pro-
settlement with an opposing party. “Divorce Mediation” gram and UGA Law'’s civil clinics to integrate dispute
is designed to enable students to develop skills required resolution and dispute management training into environ-
by attorneys or mediators in mediating divorce issues  mental policy learning. Professor Alex Scherr teaches the
such as child custody, visitation, property division, and “Public Interest Practicum,” in which students explore the
alimony. Students explore both the distinctions between line between dispute resolution, dispute management, and
mediation and other dispute settlement methods and  advocacy. Students serve as advisors, negotiators and
issues of substantive law relevant to mediation includingombudspersons, representing traditionally unrepresented
confidentiality of the process and products associated or under-represented clients. They hear clients’ practical
with mediation. Topics such as judicial review of arbitra- and legal problems and act as neutrals or advocates, as
tion awards, ethics and professional responsibility of  the situation requires.

arbitrators, arbitration awards and public policy, and UGA Law School offers a variety of clinical pro-
arbitration and individual rights are covered in “Labor  grams, directed by Professor Scherr, in dispute resolution
Arbitration.” and dispute management. The externship program places

Mercer also offers students the opportunity to test  students in a dispute resolution environment, principally
their negotiation skills beyond performing role plays in  in an environmental or government setting. The “Civil
the classroom. Each year, second and third-year student€linic Externship Seminar” teaches students the interac-
enter an intra-school competition for the honor of repre- tion between advocacy, planning, and negotiation with
senting Mercer Law School in the National Negotiation heavy stress on the ability to recognize opportunities to
Team Competition sponsored by the Law Student and employ alternatives to court and provide services. Stu-
Young Lawyers Divisions of the American Bar Associa- dents are introduced to the interactions between theory
tion. Students selected to enter the competition receive and practice, with a focus on the thought processes
intensive instruction from a faculty coach who observes required of a lawyer in practice.
and evaluates their negotiation skills. Team members also LR R 4
critique themselves and one another by viewing video- The growth of ADR at Georgia law schools reflects
taped practice sessions. The school team competes the increasing importance of attorneys’ focus on alterna-
against other law schools at the regional level. Those whiives to traditional methods of addressing their clients’
advance compete against other regional winners in the problems. Law schools are teaming up with the other
national competition. Last year, in their first year at the organizations, both within and outside the legal and
competition, both Mercer Law student teams placed in théispute resolution communities, to provide well-in-
regional top ten. formed, comprehensive offerings. It remains to be seen

i i i how the entry of new lawyers trained in “appropriate
“nwgrs“y of Egnrma [I“;A] Law School dispute resolution” will impact the historical practice of

law.
In response to a study performed in 1993 in which
University of Georgia Law f_aCUIty identified ADR as an Carolyn Benne is the Manager of CNCR at GSU College of Law. Other
area Worth_y of more focus in the fuw_re’ i[he I_aW school contributors to the article include: Prof. Molly O’Brien, Emory Law
has committed resources to developing its dispute reSOIL§chool; Sarita James, Program Coordinator, Externships, GSU College

tion (f‘quUIum' TOdaY’ StUd_entS:" maY chpose from of Law; Prof. David Walter, Mercer Law School; and Alex Scherr, Direc-
specific ADR courses including “Basic Dispute Resolu- tor, Civil Clinics, UGA Law School.

G EORGI A B A R JOURNATL
a7




SPECIAL SECTION: ALTERNATIVE DISPUTE RESOLUTION

duvenile Gour
Mediation

By Sheila Friedman

n the 1980s, the Clayton County Juvenile Court hearing if the youth does not fulfill the agreement terms.

began informally mediating minor misdemeanor The participants in the mediation are the respondent
delinquent offenses to divert them from formal youth, his or her parent(s), the victim of the alleged
court involvement. In 1986, a pilot Mediation offense and/or the person who filed the complaint. The

Program was implemented under the auspices of respondent(s)’ parents or legal guardian(s) must be

the Carl Vinson Institute of Government at the Universitypresent at the mediation. In a criminal trespass case, the
of Georgia. The types of cases referred to the Program mediation participants may include several respondents,
include assaults, affrays, batteries, disorderly conducts, their parents and, perhaps, some neighbors who filed the
criminal trespasses, thefts, and others. Unlike other typesomplaints. Another example may be the respondent
of informal adjustments, an admission or denial of guilt isyouth, his/her parent(s), and a store representative in a
not required for the respondent youth to participate in theheft by shoplifting case.
Program. The parties are mandated by the Court to attend Juvenile court mediation is one of the few instances
the mediation session; however, once the mediation in which adults and children are placed on a level playing
begins, the process becomes voluntary, allowing any  field to negotiate with one another. Skilled mediators,
party, for any reason, to stop the mediation. The case wikkspecially those who are parents, sometimes have a
then be scheduled for a court hearing. difficult time mediating in juvenile court at first because

The mediation sessions are confidential. Only the  they are accustomed to lecturing children — not discuss-
signed mediation guidelines and an agreement, if one is ing with them. However, the mediator’s role, as in any
reached, are reported to the Court. Agreements reachedather type of mediation, is temain unbiased, not to take
mediation are presented to the Judge for approval and sides, and not to give advice or to lecture one party. The
may be monitored for a maximum of 90 days. If all the mediator is to preserve the integrity of the process by using
terms of the agreement have been fulfilled, the case will his or her active listening skills to create a comfortable
be dismissed. The case may be referred for a formal couenvironment for open communication by all papigcits.
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Juvenile court mediation agreements must be bal- gether or agreeing to speak positively to one another
anced, rather than weighted against the respondent youthlong with other programs and/or counseling can make a
For example, the youth may agree to do 20 hours of difference. The goal in parent-child mediation is not to
community service at a local homeless shelter and the solve the overwhelming problems in a few hours, but to
store representative may agree to dismiss the case onceempower a family to draft a positive road map for the
the community service hours have been completed. Thefuture.
respondent youth'’s parent(s) may agree to provide the In October 1998, the Mediation Program launched an
youth with transportation innovative pilot project to
to the community service mediate third party
site. The agreements may deprivation petitions for
be as creative as the custody, also know as the
participants’ imagination “granny” cases. In these
allows. Some complain- cases, grandparents, other
ants/victims even have relatives or family ac-

agreed in the mediation guaintances are seeking

process to serve as mentor: custody of the child(ren)

for the youth. Some youth in question. The parent(s)

have discovered interests often consent to the

in careers through their granting of custody to the

community service sites or petitioner because they are

other programs. a teen, incarcerated, have a
Under O.C.G.A. § 15- \\ substance abuse problem

11-1, the role of the or are just unable to

juvenile courts is to restore children to law-abiding provide for the needs of the child(ren). The issues to be

members of society. The mediation process enables the discussed in mediation may include visitation, payment of
parties to open the lines of communication in an effort tochild support, medical coverage for the child(ren) and any
guide the respondent youth and his/her family onto the reunification issues.

right track. There are many court sponsored programs that The Mediation Program has received praise from the
the youth may choose to put in the mediation agreementClayton County Juvenile Court Judges for a number of

if all the parties agree. Some of the programs include a reasons, including its ability to free up courtroom time,
grief/loss group for children who have experienced a lossvhile addressing community problems in creative ways.
from the death of a parent or grandparent, abandonmentFrom July 1997 through July 1998, over 500 case files

or divorce; conflict resolution/anger management; life  were referred to the Mediation Program. Three hundred
and job skills; and a shoplifter’s alternative program. eighty-five respondent youth participated in mediation;

In March of 1998, the Program began mediating 360 youth reached agreements. Only 25 youth who
status offenses such as runaway and ungovernable. Staparticipated did not reach an agreement through media-
offenses, which refer to the respondent’s status as a chiltipn. Participants, from parents to youth to victims,
are often the most difficult cases to mediate because of applaud the opportunity to resolve the dispute themselves
the emotional nature of the parent-child relationship. and to give the youth a second chance. The 15 volunteer
These cases often do not settle in mediation. In a status mediators for the program enjoy using their skills to
offense the parties to the mediation are the parent(s), theenefit the community.
youth and, sometimes, other family members. In these During my first three months in this position as
cases there may be no “right or wrong,” but rather Program Coordinator, | received a thank you note from a
behavior by both child and parent(s) over a long period gbarent whose child had recently participated in the
time which has led them to the court. Mediationisan  Mediation Program. The parent wrote that her child has
opportunity for parent(s) and child to listen to one anothematured and is getting on the right track after participat-
with the guidance of an unbiased mediator. The mediatioing in the mediation process. She also wrote, “Keep up
process may be therapeutic, but it is not therapy; how- the good work!” We intend to do just thit.
ever, counseling is an option that the family can pursue.

As a me_'d_lator’ one must Con_Stant_Iy remind Ones’_elf and Sheila Friedman has been the Mediation Program Coordinator at Clayton
the partlmpants that the mediator is not a theraplst, but aCounty Juvenile Court since March 1997.
mediator. Often small steps such as spending time to-
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Fall Meeting: Board of Governors
Looks Ahead to 1999

By Jennifer M. Davis

FALL IS OFTEN THE BEST TIME
to travel to the coast. The tempera-
ture is mild and the crowds of
summer have dissipated leaving the
beach open for private enjoyment.
The Board of Governors experienced
just this sort of tranquil setting
during its Fall Meeting at the Hilton
in Sandestin, Fla. from Nov. 6-8,
1998.

The Fall Meeting officially
began on Friday evening with a
welcome reception and oyster roast.

of the legislative proposals also
appears on the Bar's Web site at:
www.gabar.org/ga_bar/bar/section/
legislat.htm

Nomination of Candidates

The nomination of officers
marks the height of the election
season. In addition to the nomination
of Mr. Mundy of Cedartown for
president-elect, James B. Franklin of
Statesboro was nominated for a

Committee, lead by Judge Edward E.
Carriere Jr., has been studying
changes to the current process to
enhance its service to both members
and the public. The Committee will
take the comments from Board
members into account as they
consider changes to the system. The
Committee will then make a formal,
written recommendation to the Board
at either the January or March
meeting.

second term as secretary, and Jamesnestm‘ing GConfidence in

B. Durham of Brunswick was

There was even a knee-high table fornominated for treasurer. Also,

the smaller set with chicken fingers,
M&Ms and other childhood delights.
A few adults were even caught
sneaking morsels from the children’s
buffet! Following the reception,
everyone scattered in groups for
dinner on their own.

On Saturday morning, the Board
enjoyed a continental breakfast
courtesy of George E. Mundy who
was later nominated for president-
elect. The Board meeting followed
breakfast, while spouses and guests
set out on a variety of tours from
antique browsing to outlet shopping.

Two of the most important
functions of the Board are performed
annually at the Fall Meeting: nomi-
nating candidates for officer posi-
tions and setting the Bar’s legislative
agenda. To find out what the Bar will
be monitoring when the Legislature
convenes in January 1999, see the
article on page 53. The complete text

because of the increase in lawyer
population in Georgia, we received
an additional seat in the American
Bar Association House of Delegates.
Linda A. Klein was appointed to that
post by President William E. Cannon
Jr. The following were nominated for
two-year terms to the ABA House of
Delegates: Gregory S. Smith, Post 2;
Paula J. Frederick, Post 4; J.
Littleton Glover Jr., Post 6. Election
ballots were mailed Dec. 15 and

the Profession

One of President Cannon’s main
objectives during his term is to
combat the negative image that
plagues the profession. With the
hope of counteracting this epidemic,
he established the Foundations of
Freedom program which is being
overseen by the Communications
Committee led by Chair Dennis C.
O’Brien of Marietta. The goal of the
program is to restore public confi-
dence in lawyers and the judicial

must be received in Bar headquarterssystem.There are several components

by Jan. 27.

Improving the Lawyer
Discipline System

The Board next divided into
small groups to discuss proposed
improvements to the Bar’s disciplin-
ary rules based on the ABA Model
Rules of Professional Conduct. The
Disciplinary Rules and Procedure
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which are briefly described as follows:
There will be a statewide
speaker’s bureau set up to match
lawyers with groups who need a
keynote speaker.¢., rotary clubs,
schools, chambers of commerce, etc.).
The Committee has approved the
production of a video which will
highlight the importance of lawyers to
everyday life, and the many ways
lawyers are serving the public and



protecting justice. This video will also
touch on hot topics like independence
of the judiciary and tort reform, and

will be available to participants in the
speaker’s bureau as an introduction to
their presentation. There will also be
pattern speeches on a range of legal
topics available to the speakers,
although they are welcome to develop
their own.

The Committee is also working
with an advertising agency to
develop camera ready ads which
individual lawyers, law firms or
voluntary bars can use and affix their
own logo. The idea is to place the
ads in their local paper, high school
football program, theater playhbill,
etc. to spread the message that
lawyers are important players in the
justice system.

The Committee is also develop-
ing a brochure to dispel lawyer
myths, like “Doesn’t my lawyer have
to be nasty to win?” This brochure
will be available for lawyers to
distribute and display in their law
offices as part of the State Bar’s
consumer pamphlet series.

In addition, the Committee is
working on a Client Care Kit based
on a model produced by the Cana-
dian Bar Association. The kit will be
for lawyers to distribute to clients,
and will include important informa-
tion that explains the working
relationship between the two.
Among other topics, the kit will
discuss: the first meeting with a
lawyer, legal fees, steps in the case,
going to court, and legal documents.
It will provide forms for the client to
use in documenting, understanding
and following the case.

In an effort to impact the juror
population, the Committee is work-
ing with judicial councils to develop
a pattern jury charge that explains
the nature of a civil dispute and the
role lawyers play. This charge will
be disseminated to judges statewide
as part of a campaign to encourage

1. Rob Reinhardt addresses the Board as President Bill Cannon (right) and
Secretary Jimmy Franklin (left) listen. 2. Hill Jordan of the Corporate & Bank-
ing Law Section, presents his group’s legislative proposals. 3. (I-r) Justice
George Carley visits with Theresa and Joseph Roseborough at the reception
on Friday. 4. (I-r) At the Board meeting, Dwight Davis, Emily George and Larry
Melnick study the agenda. 5. President Bill Cannon shows a propaganda
piece, entitled “Stop Lawsuit Abuse in Mississippi,” that a group was dis-
tributing outside its conference room next door to the Board meeting.
6. Judge Rucker Smith, Immediate Past President Linda Klein and Bar lobby-
ist Tom Boller enjoy the welcoming reception. 7. Dennis O’'Brien explains the
Foundations of Freedom program. 8. Board member Wayne Ellerbee reviews
material during the meeting. 9. Bill and Cheryl Custer enjoy the oyster roast.
10. Judge Ed Carriere leads a breakout group discussing the model rules.




them to use it during trials.

If you would like to be a part of
the speaker’s bureau in your area,
please call Bonne Cella at the State
Bar’s South Georgia office at (800)
330-0446 or (912) 387-0446.

Voluntary Bar Activities

Judge Gordon R. Zeese reported
on the plans of the Local Bar Activi-
ties Committee which he chairs.
They are working to improve rela-
tions and exchange of information
between the over 100 statewide
groups and the State Bar. Among
their efforts will be a Bar Leadership
Institute to be held in conjunction
with the Midyear Meeting in January
1999. The Committee is also trying

Robert D. Ingram. The LAP serves
lawyers who are suffering from
substance abuse additions or mental
health problems. The Board ap-
proved the proposed changes to the
program which will now be clini-
cally administered by The Resource
Group in Atlanta. This outsourcing
will not only result in about a
$45,000 savings to the Bar budget,
but also the program will better serve
those in need. Following are the
specific services as explained in the
letter of agreement:

The Resource Center will
establish a toll-free hotline which it
will answer saying, “Lawyer Assis-
tance Program, may | help you?”
The hotline will be open 24 hours a
day, 7 days a week. All persons

to contact every group and determinecontacting The Resource Center

their meeting schedule and current
officers. The Committee hopes to set
up a more formal means of exchang-
ing successful program ideas and
reporting those good works not only
to other lawyers through thi®urnal
but also to the public through press
releases. And speaking of the media,
the Committee plans to disseminate
resources on how to handle inquiries
from reporters. This will also be
among the topics covered at the Bar
Leadership Institute. Finally, Bonne
Cella, the administrator of the South
Georgia office, is available to assist
voluntary bars with planning meet-
ings—from finding locations to
coordinating caterers to attending in
person to explain the resources the
Bar can offer. And, as is tradition,
the Committee will sponsor and
judge the annual Award of Merit,
Law Day and Best Newsletter
competitions in the spring.

Lawyers Assistance
Program Changes

The Lawyers Assistance Pro-
gram (LAP) will undergo a transition
as reported by committee chair

through LAP will be offered two
Clinical Assessment and Support
Sessions. These sessions will in-
clude: thorough in-person interviews
with the attorney, family member(s)
or other qualified persons; complete
assessment of problem areas includ-
ing drugs and alcohol, gambling, sex
addiction, and/or other behavioral
health disorders; collection of
supporting information from family
members, friends and the LAP, when
necessary; verbal and written recom-
mendations regarding counseling/
treatment.

All persons referred to The
Resource Center through LAP or
those contacting the LAP hotline will
receive two years of continued
monitoring by the Center which will
consist of: monthly phone contact for
a minimum of 30 minutes (if phone
contact reveals a need for a clinical
in-person session, this will be
offered); written reports to LAP on a
quarterly basis; consultation with the
referred party or his or her family
members to assist in treatment or
making necessary adjustments;

creation of a partnership between the

person seeking assistance and a
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member of the Legal Eagles, which
is a group of recovering attorneys
who volunteer to assist others who
are struggling with similar additions/
problems; coordination with the
LAP’s intervention counselor, Henry
Troutman Jr., in recommending
intervention for those patients not
responding appropriately to treat-
ment.

Other Business

The Board also approved several
proposed amendments to the State
Bar rules which appear on page 76
for member comment. Also, they
approved the appointment of Gary C.
Christy of Vienna to a four-year term
on the Judicial Qualifications
Commission. Further, the Board
received an update about the Bench
& Bar Committee’s Judicial District
Professionalism Program which
seeks to diffuse unprofessional or
uncivil conduct with peer pressure
on an informal basis. The Committee
is drafting Bar rules to set forth the
goals and operational procedures of
the program.

aweet Serenade

On Saturday evening, the crowd
was serenaded during dinner by local
pianist David Seering, a former
Atlanta resident. Inmediate Past
President Linda Klein was especially
thrilled when forced to appear on
stage for a birthday song in her
honor. The group was captivated by
the Mr. Seering’s performance and
began making requests after dinner.
Listening to the sounds of Broadway
and other favorites was a wonderful
way to close the meeting. Alhough
afterwards, many chose to end the
weekend with a moonlight stroll
along the powder white seashdee.



BOARD OF GOVERNORS SET AGENDA FOR NEXT SESSION

1999 Georgia Legislative Preview

By Thomas M. Boller firm control. Senator Paul Coverdell have to wait until the elections of
and Mark Middleton won reelection relatively easily as 2000, to see whether the Democratic
did all of the Congressional delega- strength at the state level is a tempo-

AS GEORGIA GEARS UP FOR tion. rary occurrence or signals a more
the final countdown to the year African-American voter turnout  permanent alignment.

2000, we will do so under was higher than in the past (22 The total number of attorneys in
new leadership at the Capitol. the ‘99 General Assembly
With lawyer Democrats will remain about the same
Roy Barnes and Mark Taylor as in the previous legisla-
prevailing in the November ture,though some of the
election for Governor and Lt. - faces will be different. There
Governor respectively, the / will be 38 lawyers in the
mystery of who would lead 180-member House and

us into the next century was
answered. While many
speculated that the Republi-
can Party may assume the
majority, in the end the
Democrats retained every
statewide office they held
prior to election day.

In the Georgia legisla-
ture, the voters basically
maintained the status quo. In
the House, the Democrats
achieved a net gain of one
seat as they defeated two
Republican incumbents and § ! 'R I Labor; and Bobby Baker,
lost just one open seat. Now, Public Service Commis-
there are 78 Republicans andGetting a facelift: The Georgia Capitol is being replated  Sioner.

eight lawyers in the 56-
member Senate. In statewide
offices, lawyers clearly
dominated as seven of 10
constitutional officers

elected in November were
attorneys: Roy Barnes,
Governor; Mark Taylor, Lt.
Governor; Thurbert Baker,
Attorney General; Cathy
Cox, Secretary of State; John
Oxendine, Insurance Com-
missioner; Michael
Thurmond, Commissioner of

102 Democrats in the House.with gold in anticipation of the 1999 General Assem- Thousands of lawyers

On the Senate side, it bly, reflecting a change in leadership under the dome. across this state participated
appears the party split will in the campaigns of ‘98 —
remain as it was, 34 Democrats and percent of the total vote in 1996 and some as candidates, others as advi-
22 Republicans. (There is a recount more than 25 percent of the total sors, volunteers and contributors. We
in Senator Sonny Huggins' (D) race vote in 1998), and they voted over- commend you for your commitment
where the challenger Jeff Mullis (R) whelmingly Demaocratic. The to the political life of our state.
beat Huggins by 24 votes.) Democratic ticket also did better in With the elections over, the

In the U.S. Senate and Congres- 1998 across the board, including newly-elected state leadership will

sional races, Republicans maintained rural Georgia and white voters. We'll turn to consideration of matters of
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public policy. Education, air and
water gquality, transportation, health
care and public safety are all high on
the executive and legislative agen-
das.

Committees and sections of the
State Bar have been hard at work
over the summer and fall addressing
issues important to the profession
and developing legislative proposals
for presentation to the Board of
Governors (BOG). The following
legislative proposals have been
approved by the Board of Governors
and will be part of the State Bar's
legislative package for the 1999
General Assembly session.

1. Expansion of the Court of
Appeals. The BOG recommends
expanding the Georgia Court of
Appeals by adding a new panel of
three judges and one judge to serve
as administrative and chief judge.

2. Appropriation for Domestic
Violence Program.The BOG recom-
mends the endorsement of the Chief
Justice’s budgetary request of $2.5
million for use in providing legal
services to the victims of domestic
violence. The request is increased
from the $2.0 million appropriation for
the first time last year.

3. Appropriation for CASA
Program. The BOG recommends
endorsement of additional funding of
$219,541 for a total allocation of
$839,541 for the CASA (Court
Appointed Special Advocates)
program.

4. Revisions to Corporate
Code.The BOG recommends
passage of a bill containing the
following five revisions to the
corporate code.

a. Amendment of Unused
Classes of Blank Preferred
Stock. Amend O.C.G.A. Section
14-2-602(c) to allow a board of
directors to amend the rights of
series of preferred stock without
shareholder approval if no such
share were outstanding.

b. Electronic Proxy Voting.
Amend O.C.G.A. Sections 14-2-
722 and 14-2-140 to add a new

definition for “electronic transmis-

sion” or “transmitted electroni-
cally.” It is believed that this

amendment would allow Georgia

to join several other states in
bringing significant cost savings
to corporations with large num-
bers of shareholders.

For full texts of these
proposals and other
information on the State
Bar of Georgia’s
legisiative affairs
program, go to the Bar’s
Web site at www.gabar
org/ga_bar/bar/section/
legisiat htm.

c. Mergers of Parent Corpora-
tions into Subsidiary Corpora-
tions. Amend O.C.G.A. Section

14-2-1104 and 14-2-1302 to allow

a parent corporation owning at
least 90 percent of a subsidiary
corporation to merge into the

subsidiary.

d. Definition of Beneficial

Owner. Amend O.C.G.A. Section

14-2-1110(4) and 14-2-1131(1)
harmonize the definition of
“Beneficial Owner” to be consis-
tent with the most recent defini-
tion adopted by the General

Assembly.

e. Exceptions to Transacting
Business in GeorgiaAmend
O.C.G.A. Section 14-2-1501 to

clarify instances when a certificate

of authority is not necessary to
conduct business in Georgia.
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5. Revisions to Limited
Partnership and Limited Com-
pany Act. The BOG recommends
the amendment of the Georgia LLC
Act and Limited Partnership Act to
implement changes appropriate in
light of recently adopted regulations
by the Internal Revenue Code.

*e e

For full texts of these proposals
and other information on the State
Bar of Georgia’s legislative affairs
program, go to the Bar’s Web site at
www.gabar.org/ga_bar/bar/section/
legislat.htmor call Tom Boller at
(404) 872-0335.

The legislative program has
achieved major accomplishments
over the last few years. Our efforts
have resulted in greatly enhanced
access to the judicial system and
improvements in the practice of law.
Funding for victims of domestic
violence, CASA, indigent defense
and judicial salaries; passage of
ADR legislation; a new corporate
code; LLC; LLP; probate code; and
trust code were all issues developed
by our sections and committees,
lobbied by our legislative team and
passed by the General Assembly.

As we look forward to the ‘99
session, we want to thank all those
Bar members who have given their
talent, expertise, time, energy and
financial support to the Bar’s legisla-
tive program. All our members
should be encouraged to take an
interest in and become involved in
the political and legislative life of
our state. We, as lawyers, bring a
unigue combination of expertise,
experience and education to the
public policy debate. We need your
participation and involvement to
maintain the health and vitality of the
profession and to continue the
profession’s contribution to the
public good®

Thomas M. Boller and Mark Middleton are leg-
islative representatives for the State Bar.



Atlanta Leaders Unite to
the City and Clean Its Al

ence daily: miles of congested roads
on which commuters sit idling in
frustration while the exhaust from
their cars exacerbates another metro
area problem — air pollution.

The Metro Atlanta area has an

By Sharon A. Gay
and Charles S. Conerly

ON THURSDAY, JUNE 18, 1998,
the Wall Street Journafired the shot
heard ‘round Atlanta. In an article
guestioning the sustainability of air quality problem, and that problem
Atlanta’s unsurpassed recent eco- is primarily ozone. Ozone — a gas at
nomic growth and its status as one of standard temperature and pressure
America’s most livable cities, staff  consisting of three oxygen atoms per
reporter Greg Jaffe asked: “Is molecule — is both necessary for
Traffic-Clogged Atlanta the New Los human life and, at the same time,
Angeles?” The article compared both harmful to human health. Whether
traffic congestion and air quality in ~ ozone is a human benefactor or

the two cities and at least suggested malefactor depends upon its location.
that Atlanta’s economy will slow In the upper atmosphere, ozone

with its traffic. More importantly, the forms a protective layer surrounding
article provided a much needed call- the earth and blocking the sun’s
to-arms for metro area leadership to potentially dangerous ultra-violet
deal with two significant problems  rays. At ground-level, ozone creates
left unresolved for far too long. the smoggy haze that covers the

Atlanta skyline on hot summer days.
Atlanta’s I]|]|||]|E wnammy Most importantly, ground-level
Gongestion and Air Quality

ozone is a powerful respiratory
irritant that health officials believe is
With no geographic barriersto  responsible for tens of thousands of

confine Metro Atlanta’s growth, hospital visits nationwide each year.
development has leapt the city limits, Ground-level ozone is not
consuming square mile after square emitted directly into the air, but
mile of surrounding counties. And rather is a product of a chemical
because MARTA only serves two reaction involving nitrogen oxides
counties in the 13-county metro area, (NOx) and volatile organic com-
most Metro Atlantans depend upon pounds (VOCs). On hot summer
the automobile for transportation. In  days when the winds are either light
fact, Metro Atlantans drive further or non-existent, NOx and VOCs
each day than people living in any  “bake” together in the sunlight to
other American city, with an average form ozone. And while prior regula-
travel distance of 34 miles per tory efforts to combat ozone have
person per day. The result is the focused primarily on VOCs, more
traffic nightmare Atlantans experi-  recent attempts to address the ozone
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Decongest
[

problems confronting Atlanta and
other American cities are focusing
on sources of NOx.

NOx is a product of combustion
and a large variety of sources emit
NOx, ranging from coal-fired power
plants to lawn mowers and leaf
blowers. But in the Metro Atlanta
area, the largest sources of NOx are
emissions from cars and light-duty
trucks, and therein lies the problem
for the metro area. The equation is
simple: longer commutes mean more
vehicle miles traveled (VMT); more
VMT means more NOx; and more
NOx means more ozone. Unfortu-
nately, this simple equation only
begins to explain the problem.

Due in large part to Atlanta’s
sprawling growth and its correspond-
ing travel patterns, Atlanta does not
meet the United States Environmen-
tal Protection Agency’s (EPA)
standards for ground-level ozone. In
fact, Atlanta has exceeded EPAs
ground-level ozone standards for
nearly 20 years. Although automo-
bile emissions have been declining in
recent years due to cleaner burning
engines, the projected increases in
the number of vehicles in the Metro
Atlanta area will soon reverse this
trend. The Atlanta Regional Com-
mission (ARC) estimates that
500,000 new residents will arrive in
the 13-county metro area between
1995 and 2005, adding two million
more car trips per day. While the
metro area is currently designated a
“serious” 0zone nonattainment area,



it may ultimately be reclassified as a
“severe” ozone nonattainment area,
and the economic consequences for
both remaining an ozone
nonattainment area and ultimately
being reclassified are significant.
Chief among the consequences,
Atlanta’s status as an ozone
nonattainment area means that —
with the exception of traffic control
measures and highway maintenance
— federal highway funds cannot be
spent on new highway projects in the
13-county area. Fewer highway
projects for an increasing population
will almost certainly result in even
more congestion and more air
pollution, and will adversely affect
economic growth. liaddition, more
industrial facilities will be regulated as
major sources of air pollution, subject-
ing them to more stringent regulatory
requirements. Importantly, these
additional regulatory requirements will
make it more difficult to construct and
operate new sources of air emissions
or to modify existing sources. For
these reasons, remaining an ozone
nonattainment area may cause new
industry to locate in other states.

The Metro Atlanta
Transportation Initiative

In response to the growing
publicity and sense of urgency
surrounding Atlanta’s congestion and
air quality problems, the Metro
Atlanta Chamber of Commerce
unveiled its Metro Atlanta Transpor-
tation Initiative (MATI) in June.
MATI is an ambitious six-month
effort to address Metro Atlanta’s
traffic congestion problem and, as a
necessary consequence, its air
guality problem. Chaired by Geor-
gia-Pacific Corporation CEO Pete
Correll, the MATI Board of Directors
(MATI Board) consists of 33 mem-

HTLANTR TRANSPORTATION INITIATIVE BoARD OF DIRETORS
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Environmental Protection Division
(EPD) Director Harold Reheis and
Department of Transportation
Commissioner Wayne Shackelford.
The MATI Board met for the
first time on July 1, and after deter-
mining that the initiative should
focus primarily on regional transpor-
tation issues, the MATI Board
commenced a six-month study of

bers who represent a cross-section of metro area traffic, the causes of
congestion, potential impediments to the MATI Board has not reached any

metro area government, civic, and
business leaders, including Georgia

solving Atlanta’s traffic problem,
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and approaches taken by other cities
to address congestion issues. At the
conclusion of the six-month study
period, the MATI Board will an-
nounce its findings and its recom-
mendations for addressing Atlanta’s
traffic and congestion problem, and
then present them to Governor-elect
Roy Barnes and the newly-elected
General Assembly.

As of the writing of this article,

final conclusions or made its recom-



mendations. However, the MATI
Board has been focusing on the
following issues:

Regional Planning The Metro
Atlanta area has historically em-
ployed a “bottom-up” system of
regional planning, whereby regional
plans are driven by plans and
projects proposed by local govern-
ments and state agencies. Further-
more, regional planning in the metro
area is primarily the responsibility of
ARC, a planning body that — since
its inception — has been hampered
by a lack of authority to enforce its
recommendations and its plans.

The MATI Board has studied
other cities that incorporate a more
“top-down” approach to planning,
whereby regional plans drive, or at
least influence, local planning and
state and local transportation
projects. Some of these cities also
vest considerably more enforcement
and funding authority in their
regional planning bodies than that
currently vested in ARC. The MATI
Board has also considered the
possibility of greater coordination
between transportation and land use
planning.

Traffic/Congestion Targets.In
the metro area, plans are currently
developed without specific conges-
tion-related targets. Other cities
employ a variety of such targets,
including volume to capacity ratios,
travel time between various points,
or the percentage of travelers using
alternatives to single occupancy
vehicles (SOV). These cities then
design their regional transportation
plans with these targets in mind.

In addition to examining whether effects of ground-level 0zone and 10 gp,10n A Gay is the Vice President —

Funding. The MATI Board has
investigated a number of issues with
respect to the adequacy and flexibil-
ity of funding for transportation
projects. As mentioned above, one
such issue is whether and how much
funding authority should be vested in
a regional authority for regional
transportation projects. In addition,
the MATI Board has considered
more flexible use of existing state
transportation funds, including the
possibility of amending the Georgia
Constitution to allow gasoline tax

government leaders on various issues,
like the true costs of driving (includ-
ing impacts on air quality), the
benefits and myths of rapid transit,
and alternatives to SOV driving.
Business LeadershipFinally,
the MATI Board has explored
various means for ensuring long-
term involvement of the business
community in addressing congestion
and air quality issues. This could
include business leaders working
with governmental leaders to
develop plans to reduce congestion

proceeds to be spent on non-highway and to secure adequate funding for

projects, such as transit. The MATI
Board has also examined potential
sources for additional funds to meet

the plans. It could also include
encouraging businesses to initiate
alternatives to SOV commuting for

the transportation needs of the region their employees, like company-

and the state.
Another issue with respect to

sponsored van and car pools, shuttle
services from businesses to rapid

transportation and funding is whether transit stations, and “flex-time” or 4-

transportation plans should be
developed in light of anticipated
fiscal constraints or, in the alterna-
tive, whether transportation plans
should be developed to meet trans-
portation targets regardless of
available funding. The latter ap-
proach is intended to engender
public/political support for the
funding necessary to meet transpor-
tation targets by illustrating the
difference between (1) the cost of a

day week programs.

MATI’s recommendations
should be an important step in
achieving an effective, balanced
transportation system necessary for
Atlanta to sustain its economic
growth and a good quality of life for
its citizens. In addition, through its
efforts to address traffic and conges-

plan that actually meets the transpor- tion issues, MATI will play an

tation goal and (2) available funding.
Education. Earlier this year,

important role in solving the
region’s air quality problem. The

Georgia EPD stepped up its efforts to MATI Board’s recommendations

educate Georgians with respect to
traffic congestion and air quality
through its Voluntary Ozone Action
Program (VOAP). VOAP is de-
signed to educate citizens about the

such targets should be established fopromote voluntary actions by

should also help to establish traffic
congestion and air quality issues as
priority items for the 1999 General
AssemblyE

Gov-
ernmental Affairs for the Metro Atlanta Cham-

Metro Atla_mta_, the MATI Board is employers, employees, and others 0 her of Commerce. As the Chamber's state and
also con5|derln_g whether the perfor- red.ucg congestion and 0Z0Nne-causing (o qional political and policy strategist, she has
mance in meeting such targets emissions on hot summer days when .- integrally involved in MATI. Charles S

should be publicized and whether
there should be incentives (or

ground-level ozone is likely to form.
The MATI Board has examined a

consequences) for meeting (or failing variety of efforts like VOAP to

to meet) the targets.

educate both the general public and
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Conerly is an associate with Alston & Bird
LLP. He concentrates on environmental liti-
gation and regulatory matters, including air
quality issues.
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COULD THIS BE THE START OF
A BEAUTIFUL RELATIONSHIP?

By Ross J. Adams

FOR A WHILE, | COULD NOT
mention my occupation without
someone following my statement
with the line, “Have you heard the
one about the lawyer who...” —

making yet another tired lawyer joke.

My usual response would be to
inquire about that person’s profes-
sion, then ask if they have any
guestionable members among their

were, | would ask if the joke teller
thought | was a decent person. The
the person would exclude me from
the general population of lawyers,
saying something like, “Well, you
aren't like most lawyers.” | would
then explain that | am like most
lawyers, and like in all other profes-
sions and occupations, only a small
percentage of lawyers are bad;
unfortunately the rest of us suffer as
a result of their improper behavior.

However, recent events indicate
that | may not have to go through
that sort of dialogue as often. It is m
hope that lawyer jokes will become
passé. Perhaps there may soon be
general acceptance of the concept
that lawyers may not be the bane of
society as once believed.

The results of the recent electiof
are a significant indication of the
possible change in perception. Of th
10 constitutional officers in Georgia,

Y

n

0}

ranks. After the admission that there

seven are now lawyers, compared t
four before the election. What is
most interesting is that all five of the
candidates elected who were electe
for the first time are lawyers.

This election reminds me of
when | was a child, and | met a goo
friend of my father’s who was a
lawyer and a state legislator. | was s
impressed by him, because not only

It is very exciting, as a
lawyer, to believe
society may accept that
one of our colleagues
can actually be an
upstanding member of
the community, and
perhaps even a leader
of that community.

did he work to achieve justice as a
lawyer, but he also worked to serve
the public as a legislator. My interag
tion with him is a significant reason
chose to become a lawyer, and
further, to get involved in work for

y the State Bar, doing what | can to tr

to improve our profession. As a

a matter of fact, nearly 30 years later,

still occasionally call on him for
advice as a mentor.
The results of the election say t¢

n me that the general public seems

willing to trust an attorney to be a
egovernment official. It is very
exciting, as a lawyer, to believe ther

G E ORGI A B A R

58

J OURNAL

o}

is a chance society may accept that
one of our colleagues can actually be
an upstanding member of the com-
munity, and perhaps even a leader of
that community.

Another observation that makes
me optimistic about the change in
perception came to me at the appel-
late court mass swearing-in cer-
emony held at the Court of Appeals,

d and sponsored by the Appellate

d

Admissions Committee of the Young
Lawyers Division. It was truly
inspiring to see so many young
lawyers excited about beginning

sotheir careers. As | spoke to them

y

)

e

about what | have gotten out of being
a lawyer and being involved in Bar
activities, | could see heads nodding.
They appeared to be agreeing that,
while being a lawyer can be difficult,
it can also be very rewarding, not
just monetarily, but also intellectu-
ally and emotionally. They also
seemed genuinely interested in Bar
work, and the additional rewards it
can provide not only to them, but
also more importantly to the public
and the profession.

It is this spirit of pride in being a
lawyer that needs to be engendered
in all of us. Not the somewhat
embarrassed, half-hearted, defensive
admission to being a lawyer that
some lawyers are almost forced to
make. If we can achieve that pride,
and continue working hard towards
educating the public about the good
work that lawyers accomplish, like
Bill Cannon’s Foundations of
Freedom program, perhaps my
recent observations will be just the
initial proof that the relationship
between lawyers and the public is
improving.®

&%&



LRE Golf Tournament
Raises $16,000

THE YOUNG LAWYERS DIVISION ORGANIZED

the first LRE Golf Tournament on Oct. 20, 1998, at the
Oaks Course in Covington, Ga. The tournament raised
over $16,000 all of which goes to the Georgia Law-
Related Education Consortium.

The Georgia LRE Consortium was officially orga-
nized in March, 1990. The Consortium is an association
of institutions, agencies, organizations and individuals
with the
belief that
law-related
education is
an essential |
element in
developing
productive,
law-abiding
citizens.
Law-related
education provides young people with knowledge, skills

Anna Boling, Executive Director of the LRE
Consortium, accepts the check from Alla
Shaw, right, who helped plan the event.

H.S. Mock Trial Adds
New Region, Needs Help

GROWTH IN PARTICIPATION BY HIGH SCHOOLS

in the northwest sector of the Atlanta metropolitan area
has required the creation of the new Cherokee County
Region, based in Canton. This has expanded the need for
volunteers to serve as judges for competition rounds on
Saturday, Feb. 27, in the following cities: Macon,
Jonesboro, Brunswick, Decatur, Atlanta, Lawrenceville,
McDonough, Rome, Athens, Valdosta, Albany, Savannah,
and Canton.

Judge volunteers will find helping with the competi-
tion to be enjoyable and informative. The presentations
by the students are not only impressive; they are also
entertaining. The 1999 case is the first high school mock
trial case to deal with the question of the effect of second-
hand smoke, and it was written by leaders of the Georgia
and South Carolina mock trial programs. It is a civil
problem involving the possible damage of second-hand
smoke to children at a daycare center.

Attorneys with at least two hours free on this date are
urged to contact the mock trial office to volunteer to

and ideas necessary for informed, well-reasoned partici-judge a competition round. We will assign volunteers to

pation in our American constitutional democracy.
The Young Lawyers Division thanks all those who

the closest city and send you competition materials. Over
600 attorneys are needed statewide. Contact the mock

participated and especially the sponsors below who madeial office at: (404) 527-8779, (800) 334-6865 (ext. 779),

the event possiblé&

mtrial@gabar.org#

Gold Sponsors
Butler, Wooten, Overby, Pearson,
Fryhofer & Daughtery

BellSouth Telecommunications -

Silver Sponsors
Adams Braun LLP

Alternative Dispute Resolution Lawyers
Section of the Atlanta Bar Association

Contributors
Atlanta Bar Association
Bill DeLoach Photography
Budweiser

Legal Department
Blackwood, Matthews & Steel
Dougherty Circuit Bar Association

Georgia Civil Justice Foundation, Inc.

Hawkins & Parnell LLP
Law Office of Andrew M. Scherffius
Law Office of Miles L. Gammage
Miller & Martin LLP
Newton County Bar Association
Slappey & Sadd
Sutherland, Asbill & Brennan LLP
Williams & Henry LLP

Brinson, Askew, Berry, Seigler,
Richardson & Davis LLP

Cambridge Placements Inc.
Cochran, Camp & Snipes
Cook, Noell, Tolley, Bates & Michael
Law Office of Brenda Joy Bernstein
Law Office of Joyce E. Kitchens
Law Office of Stanford N. Klinger

Middle Judicial Circuit Bar Association

Peterson & Harris
South Fulton Bar Association
The Steel Law Firm
Troutman Sanders LLP
Arnold Gardner, Brad Marsh, Ken

Moorman, Rick Sager and Burt Satcher

Darby Printing Company
DelLoRobia
Forsyth County Bar Association
Georgia Soft Drink Association
Goldman Sachs
Golfsmith Golf Center
Golf USA
IKON Office Solutions
Law Office of Frank W. Hamilton

Law Offices of George, Bartles &
Wallach LLP

Mills & Chasteen PC
Pro Golf Discount of Atlanta
The Cabin
West Georgia Golf Company
Ya Ya’'s Cajun Cuisine
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Millennium Bug: Has Your Firm Got the Fever?

By Terri Olson

LAST ISSUE, | PROVIDED AN
overview of the so-called “millen-
nium bug” with a description of
some of the possible consequences
within the law firm. This month, we
continue with a discussion of more
far-reaching problems along with a
potpourri of suggestions for keeping
those difficulties to a minimum.

Y2K Problems Associated
With Gommonly Used
Third-Party Services

+ Court systems (computerized
court dockets or other databases)

+ Service providers (couriers, court
reporters, package delivery
systems, etc.)

+ Justice systems (incarceration
records, offender histories, etc.)

+ Legal research databases
(EDGAR, Patent & Trademark
databases, LEXIS& Westlaw, etc.)

Even if a firm makes sure its
own house is in order, there is the
possibility that others on whom the
firm regularly relies have been less
careful. Imagine walking into court

Second in a two-part series

Larger Scale Y2K
Problems

+ Transportation systems (air
controllers, ticketing and reserva-
tion systems, metro rails, comput-
erized elevators, etc.)

+ Financial systems (bank accounts,

credit card accounts, loans, lines

of credit, etc.)

Communications systems (phone

companies both local and long

distance, cable systems, Internet
access providers, etc.)

+ Government systems (IRS, social
security, welfare rolls, etc.)

There is little the average citizen

*

2000 compliant. If it is not, upgrade
now! And bynow| meannow, not
sometime in 1999! Why? Because it
is quite possible that demand for
some popular products may exceed
supply as the end of the millennium
approaches and all the companies,
government agencies, etc. decide at
once to upgrade their old copies of
Microsoft Word, WordPerfect,
Netware, and the like. In addition, if
either your programs or hardware
requires customization or modifica-
tion before use, you may not be able
to get qualified personnel to work on
it as Dec. 31, 1999 looms closer. At
the very least, contract programmers
will probably drastically increase
their rates (they are already going up

can do about these issues other than for work on Y2K issues).

wait and hope. However, it may be
prudent for firms to avoid travel out

You may receive a response
from your vendors of “it's not

of the region, transferring large sums compliant now, but we're working

of money, changing service provid-

on it.” That is not acceptable. At a

ers, or other activities that depend on minimum, your vendor should

the Y2K compliance of others for the
first few weeks of the new millen-
nium. It is also a good idea to make
paper backups of any transactions
with large computer systems.§,

provide you with a compliance date
that is far enough in advance of the
end of the millennium that, should
the vendor be unable to perform, you
would still have adequate time to

access bank records on-line and printconvert to a new, compliant system.
out transmittal statements at the time Many vendors of programs that run

one morning and discovering that the of transaction; print out, copy, and

current court docket has vanished!
Law firms should contact their

store backup for quarterly income
and payroll tax statements) if you do

vendors and request that the local bamot already do so.

association meet with a representa-
tive of the local courts and jails to
inquire whether they have looked
into these issues.

What to do about it now

The most obvious suggestion is:
check with all your software and
hardware vendors to determine
whether what you are using is Year
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in DOS and Windows have Windows
versions that are already compliant
and are now working on conversion
of DOS versions as time permits. Do
not sit around and wait for these
products to be ready — get the
Windows versiomowand be done
with it!

You may ask, “How do | deter-
mine whether my systems are
compliant?” There are various tools



available to help. If you

are not compurer erete: It is possible that demand for Some
popular products may exceed supply as
the end of the millennium approaches.

you are best served by

contacting a competent

professional who will
agree to audit all your
systems and make
corrections as needed.

Anyone in a medium to large firm

would be well advised to do this.

Those in very small firms, or those

who want to make a preliminary

study before pulling in a profes-
sional, may want to look at the
following:

+ Visit www.law.ufl.edu/college/Iti/
projects/year2000/year2000.htm.
This site is maintained by the
Legal Technology Institute, and it

contains a searchable database of
hardware and software used by the

legal profession, along with
information on compliance as well
as the source of the information.
Not all products listed have a full

report in yet, but more are being
added every day.

+ Test your computer to see if the

hardware can recognize dates
properly (easy-to-follow instruc-
tions can be found at the Web site
listed above).

¢ Alternatively, download Test2000

from www.rightime.conto test
your system.

+ Look atwww.microsoft.com/

year2000Q which is a good re-
source center as well as the best
source of information on

_____________________________________________________________| origina| release are

compliant “with minor
problems,” and where

you can download a full
description of any
potential problems that
might occur.

+ Review the firm’s
other computerized equipment,
such as higher-end copiers, fax
machines, postage meters, and the
like.

Check with your business insur-
ance carrier to see how they will
be classifying any losses that arise
from Y2K problems. You may not
have coverage for these problems,
especially if the carrier feels that
any problems were foreseeable
and therefore not accidental
lossesE

Microsoft pI’OdUCtS. Here is where Terri Olson is the Director of the State Bar’s

you will find information that
Windows 3.11 and Windows 95

Law Practice Management Program.

Mainstreet pick up 8/98 p.75
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PROFESSIONALISM

Orient Express:. Emory Law School
Orientation on Professionalism, Part |l

By Amy Williams Georgia offering this comprehensive practitioner. This is intended to
program, but others are watching expand the reach of the professional-
THE FIRST CLASSROOM | closely to learn how it could be ism programs while at the same time
wentinto wasquiet. So quiet that adapted for their schools. providing continuity of the community
my entrance was a matter of great Two new features of the Emory formed in the breakout group among
disturbance, even students, faculty and

practitioners.

It was one of these
breakout groups, follow-
ing the general address
to all first-year students,
that | had just walked in
on. | tried to make
myself as inconspicuous
as one can be standing
at the front of a class-
room with a camera,
while the law professor

excitement after | pulled
out a camera and was
asked to announce my
purpose. The class |
was interrupting is part
of a new three-part
program developed by
Emory University
School of Law and the S
State Bar Committee on ‘ f Y
Professionalism to »
expand on the Orienta- §
tion on Professionalism — and his practicing

that has been held in attorney co-leader
August at every law Associate Dean Jim Elliott (right) leads a discussion with first- 5ntinued to pose the

school in Georgia since Year Emory Law students. hypothetical situation |
1993. had interrupted. The
First-year students at Emory Orientation on Professionalism in professor’s request for feedback was

meet in professionalism sessionsin  August were carried over into the followed by about 10 seconds of

October and February as well. TheseOctober program. One is the pairing silence before one of the nine or 10

second and third sessions follow a  of law faculty with practitioners as  students in the room began tenta-

format similar to the breakout session group leaders to encourage faculty totively to offer an opinion, as if afraid

for the August Orientation, where make discussion of ethics and of interrupting somebody. The

group leaders and students discuss professionalism issues a part of all  attorney offered an amusing anec-

ethics and professionalism issues first-year courses. Another is using dote from her own experience having

raised by hypothetical situations. hypotheticals drawn solely from law to do with the hypothetical situation
The focus of the second profes- school experience in the August and under discussion to force the students

sionalism session was the transfor- October programs. The third session to crack a smile. Shared laughter

mation the students are experiencing will include hypos taken from the stimulated a few comments and

as they move from being consumers practice of law. In October, students opinions. Seeing that an actual

in the legal system to participants were assigned to the same group as discussion was imminent, | slipped

who bear responsibility for it. Emory in August with the same faculty co- out before | could cause any more

is currently the only law school in leader and, when possible, the same interruptions.
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In the second classroom |
entered the ball was already rolling,
and my entrance was not as notice-
able. A student was talking, respond-
ing to the same hypothetical situation
I had just heard proposed in the
previous classroom. Throughout the

taught them anything, it had taught
them that they were there to think for
themselves.

Having only recently become an
Emory College alum, | was able to
spot some familiar faces among the
students attending the reception

ensuing discussion, the professor andwhich followed, and infiltrate.

the practicing attorney worked
together to point out details and

Although those students | spoke with
made a point of making sure they

nuances that the students might havewould not be quoted, | can assure

overlooked in their responses. They
even modified the hypo to make it
more realistic, closer to home and to
search out the gray areas of the
situation.

The third classroom | entered
was the liveliest, and almost immedi-
ately after entering | noticed signs of
a true discussion — the students
were not only responding to their
group leaders, but were replying
directly to each other with the many
possible views to be taken on the
topic at hand. This group was
discussing a different hypothetical
situation than the previous two |
observed.

| entered a fourth classroom near
the end of the scheduled time. The
discussion was winding down and
the group leaders were concerned
with what the students might take

away from the session. The professor

proposed an interesting question. He
asked if the students thought that law
school had made them more dishon-

est. The general answer seemed to be

that it did not make one more
dishonest, but made one more aware
of ambiguity. The practitioner then
pointed out that he saw improvement
in the discussion. In this second of
the three sessions, he said, the
students had been more honest than
at the beginning of the school year,
when this group of law school
neophytes was reserved in express-
ing their opinions. The students
admitted that three months earlier
they were still a little bit intimidated,
but if three months of law school had

you the talking that went on in the
classrooms was only the beginning
of a larger discussion. Opinions
differed among students as well as
group leaders as to whether the
programs on professionalism could
actually change one’s mind or
improve a dishonest person. But of
the conversations | heard among the
students surrounding me, | only
occasionally heard “How did you do
on that memo,” or “What are you
doing this weekend.” A matter of

greater concern to these future
professionals was whether honor is
an obligation to oneself or to society,
and whether intentions extenuate a
breach of law or confidence. And
virtually everybody would agree that,
while discussion is by no means an
end, itis at least a beginning.

Perhaps two law students best
summed up the impact of this
session in anonymous evaluations.
One wrote, “The discussion in this
type of seminar is crucial. Much
better than any kind of lecture on
ethics and professionalism.” An-
other called the program, “Ex-
tremely effective in relating profes-
sionalism as a lawyer to ethics as a
law student.®

Amy Williams is the Communications Coordi-
nator for the State Bar of Georgia.
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ANNOUNCEMENT

Annual Fiction Writing Competition

THE EDITORIAL BOARD

of theGeorgia Bar Journal
is pleased to announce that
it will again sponsor the
Annual Fiction Writing
Competition in accordance
with the rules set below.
The purposes of the compe
tition are to enhance
interest in theJournal, to
encourage excellence in
writing by members of the
Bar, and to provide an
innovative vehicle for the
illustration of the life and
work of lawyers. For
further information contact
Jennifer M. Davis, Com-
munications Director, State

cepted community stan-
dards of good taste or
decency.

(3). All articles
submitted to the Competi-
tion become the property of
the State Bar of Georgia,
and by submitting the
article, the author warrants
that all persons and events
contained in the article are
fictitious, that any similar-
ity to actual persons or
events is purely coinciden-
tal, and that the article has
not been previously
published.

(4). Articles should
not be more than 7,500

Bar of Georgia, 800 The
Hurt Bldg., 50 Hurt Plaza,
Atlanta, GA 30303. Phone (404) 527-8736.

Rules for Annual Fiction Writing
Gompetition

The following rules will govern the Fiction
Writing Competition sponsored by the Editorial Board
of theGeorgia Bar Journal

(1). The competition is open to any member in
good standing of the State Bar of Georgia, except
current members of the Editorial Board. Authors may
collaborate, but only one submission from each
member will be considered.

(2). Subject to the following criteria, the article
may be on any fictional topic, and may be in any form
(humorous, anecdotal, mystery, science fiction, etc.)
Among the criteria the Board will consider in judging
the articles submitted are: quality of writing; creativ-
ity; degree of interest to lawyers and relevance to their
life and work; extent to which the article comports
with the established reputation of theurnal and
adherence to specified limitations on length and other
competition requirements. The Board will not consider
any article that, in the sole judgment of the Board,
contains matter that is libelous, or that violates ac-
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words in length and should
be submitted inriplicate
on double-spaced, typed, letter-size (8%2" x 11") paper.

(5). Articles will be judged without knowledge of
the identity of the author’s name and State Bar ID
number should be placed only on a separate cover
sheet with the name of the story.

(6). All submissions must lreceivedat State Bar
Headquarters in proper form prior to the close of
business oifrriday, January 30, 1999 Submissions
received after that date and time will not be consid-
ered. Please direct all submissions to: Fiction Writing
Competition,Georgia Bar Journgl800 The Hurt
Bldg., 50 Hurt Plaza, Atlanta, GA 30303. The author
assumes all risks of delivery by mail.

(7). Depending on the number of submissions, the
Board may elect to solicit outside assistance in re-
viewing the articles. The final decision, however, will
be made by majority vote of the Board. Contestants
will be advised of the results of the Competition by
letter. Honorable mentions may be announced.

(8). The winning article, if any, will be published.
The board reserves the right to edit articles, and to
select no winner and to publish no article from among
those submitted if the submissions are deemed by the
Board not to be of notable quali.
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IIXEII» ATTORNEY GENERAL

Official Dpinions

Employees,
State; training
expensesUnless
the General
Assembly other-
wise provides,
state agencies
should presump-
tively consider

Attorney General
college courses as Thurbert Baker
being beyond the scope of

the ordinary training agencies may
provide employees in state govern-
ment, but in certain narrow circum-
stances, agencies may train employ-

ees in college courses which provide criminal arrest record involving a

job-specific instruction. (9/11/98
No. 98-16)

Insurance Commissioner,
Authority of. The Insurance Com-
missioner has the authority to tax
HMO receipts of Medicaid premium
payments. (10/5/98 No. 98-17)

Unofficial Opinions

Criminal arrest record;
expungement of The City of
Atlanta Solicitor’s office does not
have the authority under O.C.G.A. §
35-3-37(d) to approve the expunge-
ment by an original agency of a

felony or misdemeanor state offense
which is dismissed in municipal
court and for which no indictment or
accusation has been drawn. (9/4/98
No. U98-11)

Judicial employees, State;
county supplement to.The govern-
ing authority of a county may
supplement the salary of a state
judicial employee without separation
local legislation. Further, a state
employee may not contract with a
county to perform services during
the same forty-hour work week. (9/
11/98 No. U98-12H

Gontinued from Page 31

ation of alternative means of resolv-
ing disputes.

5. E.g.,Carrie Menkel-MeadowEthics
in Alternative Resolution: New Issues,
No Answers From the Adversary Con-
ception of Lawyers’ Responsibilities
38 So.Tex. L. Rev. 407 (1997); Geof-
frey C. Hazard, Jr. “When ADR is
Ancillary to a Legal Practice, Law
Firms Must Confront Conflict Is-
sues,” 12 ATerNATIVES 25 (1994).

6. E.g.,Poly Software Int’l Inc. v. Su,
880 F. Supp. 1487 (D. Utah 1995);
Cho v. Superior Court, 45 Cal. Rptr.
2d 863 (Ct. App. 1995); S. Ct. Tex.
Prof. Ethics Comm. Op. No. 496
(Nov.1994).

7. Committee on Ethics of the Ga.
Comm’n on Dispute Resolution, Ad-
visory Op. 4 (Sept. 11, 1997).

8. S. Ct. Tex. Prof. Ethics Comm. Op.
No. 496 (Nov. 1994).

9. Poly Software Int’l Inc. v. Su, 880 F.
Supp. 1487 (D. Utah 1995).

Cho v. Superior Court, 45 Cal. Rptr.
2d 863 (Ct. App. 1995).

10.

11. S. Ct. Tex. Prof. Ethics Comm. Op.

No. 496 (Nov. 1994).

E.g, There is an excellent and succinct
discussion of arbitrators’ disclosure
duties in Robert A. Holzmaiyhat Is

An Arbitrator’s Duty of Disclosure3
Just ResoLutions May 1998, at 1.

12.

13. Menkel-Meadowsupranote 5; Haz-
ard,supranote 5; Bruce Meyerson,
Mediation and the Practice of La®,
DispuTe ResoLuTioN MAG., Vol. 3, No.
2, at 11 (1996).

14. Steinberg v. Virginia, Case No. CL
96000504-00( May 7, 19963pp. pet.
denied denied, Dkt. No. 990167 (Va.
Sup. Ct. Apr. 19, 1997).

15.
16.

See supraote 6.

For a discussion of the Virginia case
and its aftermath, sea¥hen Media-
tion Becomes the Unauthorized Prac-
tice of Law ALTERNATIVES, July/Aug.
1997, at 2.

17. SeeEdward F. ShermarGourt-Man-
dated ADR: What Form of Participa-
tion Should Be Required26 SMU L.

Rev. 2079 (1993).
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18. See, e.gKimberley KovachGood

Faith in Mediations—Requested, Rec-
ommended or Required? A New Ethic,
38 So. Tex. L. Rev. 575 (1997); Sher-

man,supranote 17.

. The Georgia Model Rules require that
a mediation settlement agreement “be
reduced to writing.” The Model Rules
do not address the relationship be-
tween enforceability and the writing
requirement, and, in any event, that
provision only applies in court pro-
grams where the particular model rule
has been adopted.

20. For a full discussion of cases and stat-
utes related to this issue, see R. Wayne
Thorpe and Jennifer Boyeridediation
Settlement Agreements: Legal, Ethical
and Practical ISSUESALTERNATIVES,
July/Aug. 1998 at 1.

21. Seeid.

22. 3 MoorE s FEDERAL PrAcTICE. 16.53
8§ [9][c][i] at 16-141, 16-142see also
MANUAL FOR COMPLEX LITIGATION
(Third), 88 23.11, 33.29.

23. SeeMooRE s FEDERAL PrRACTICE,
supranote 22.



In Albany

The law firm ofLangley & Lee
LLC announces thd&aula Kay
Jernigan has joined the firm as an
associate. The office is located at
412 West Tift Ave., Albany, GA
31702-1826; (912) 431-3036.

In Atlanta

Ballard & Still LLP is chang-
ing its name to include partner
Tamara M. Ayres. The new
Ballard, Still & Ayres LLP also has
a new address. The office is located
at 400 Colony Square, Suite 1018,

Kilpatrick Stockton LLP

Williams J. Stemberger,

announces that five partners and fourformerly of Knight, Stemberger &
associates from the nationally-known Gomez has opened his own prac-

Atlanta construction law firm of
Smith, Currie & Hancock LLP

have joined the firm. The five
partners ar®andy Hafer, Neal
SweeneyBill Dorris , Robbie

Poplin andJoe Hennet The four
associates afRandy Edwards, Lee
Mann, John Alden andGeoff
Dendey. The office is located at
1175 Peachtree St., NE, Suite 2800,
Atlanta, GA 30309; (404) 815-6500.

The law firm ofHurley &
Meyer LLC announces the addition

1201 Peachtree St., NE, Atlanta, GA of Jeffrey W. Melcher, formerly

30361, (404) 873-1220.

Jones & Askew LLP announces
the addition of six attorneysl.
Scott Boone John M. Briski, Chris
J. Chan, Lisa C. Esevier, Craig C.
HemenwayandPaul E. Knowlton
have joined the firm as associates.
The office is located at 191 Peachtree
St., NE, 37th Floor, Atlanta, GA
30303-1769; (404) 818-3700.

A_A,I?\ -
iIcku
I:1)0/98p
P88

counsel taCofer, Beauchamp,
Stradley & Hicks LLP, as a partner.
The firm will now be known as
Hurley, Meyer & Melcher LLC .
The office is located at 5775-B
Glenridge Dr., Suite 410, Atlanta,
GA 30328; (404) 257-0330 or (404)
843-0121.

Andy Rogers formerly of
Finch, McCrainie, Brown, Hendrix
& Sullivan, andCliff Howard ,
former Chief Assistant Solicitor
General of DeKalb County, an-
nounce the formation dogers &
Howard LLC . The office is located
at 10 Park Place South, Suite 700,
Atlanta, GA 30303; (404) 588-1331.

Christy Calbos has joined the
office of theState Court of Coweta
County as Assistant Solicitor-General.
The address of the State Court of
Coweta County is P.O. Box 663,
Newnan, GA 30264, (770) 254-2646.
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tice, Stemberger & Associates PC
The office is located at 27 Jackson
St., P.O. Box 1175, Newnan, GA
30264; (770) 253-0913.

Sarah H. Lamar andMichael
J. Thomersonare have joined the
firm Hunter, Maclean, Exley &
Dunn PC. The office is located at
200 East Saint Julian St., Savannabh,
GA 31401; (912) 236-0261.

In Toccoa

Adams, Clifton, Sanders &
Smith PC announces that former
memberAlton M. Adams has left
the firm to open his own office and
Marie K. Evans has joined the firm
as an associate. The firm is now
Clifton, Sanders & Smith PC. The
office is located at 311 S. Big A Road,
Toccoa, GA 30577; (706) 886-7533.

In Alabama

Jackson R. Sharman Il has
been made a partnerlaghtfoot,
Franklin & White LLC in Birming-
ham. His practice focuses on envi-
ronmental litigation and white collar
criminal and civil defense.

In Washington, D.G.

Stephen F. Gertzman formerly
of Sutherland, Asbill & Brennan
LLP, is now National Director of
Federal Tax Accounting fdtrnst &
Young LLP. The office is located at
1225 Connecticut Avenue, NW,
Washington, D.C. 20036; (202) 327-
8832 E



SOUTHERN CIRCUIT BOARD

of Governors member Wayne
Ellerbee organized a barbecue and
meeting recently at the Quitman
Country Club. State Bar President
Bill Cannon and Executive Director
Cliff Brashier were the speakers.
More than 90 bar members from the
Southern Judicial Circuit attended
and heard Mr. Cannon discuss ways
of improving the image of lawyers.
Mr. Brashier told the members about
the new bar centempljoto 1, from

left, Bill Cannon, Judge Kelly
Turner, Debra Jenkins, Laverne
Gaskins and Detria Carter).

@ The Tifton Judicial Circuit Bar
Association and the Arts Experiment
Station co-hosted a reception in
honor ofHands Across Georgia- a
celebration of fine Georgia Crafts

at the Tifton Museum of Arts and
Heritage, featured the art of
State Bar member Wilby
Coleman of Valdosta. As a
steel sculptor, he fashions
works of art from found
articles and other interesting
materials. Pictured are Bar
member John Spurlin and
daughter Ashley who is
checking one of the sculptures

€ Rob Reinhardt was the speaker for (photo 3).

Civic Day at Charles Spencer
Elementary Schoobhoto 2). After
speaking on the early beginnings of
our government, the children asked
him questions about the law and the
role of lawyers. Mr. Reinhardt has
volunteered to be on the State Bar’s
newly-
’ formed

speakers’
w bureau
&

which
provides
attorney
speakers
to school
and civic
groups.

@ The Tift County Foundation for
Educational Excellence — a citizens
group of business leaders who
contribute funds to public schools —
have been meeting at the satellite
office and wish to thank the State
Bar for use of the facility. Three
members of the Foundation are
spouses of State Bar members:
Helene Fleming, Susan Reinhardt
and Jane Gray.

@ The first PEP (Professionalism
Enhancement Program) produced
outside of Bar Headquarters was
held for the Cartersville and Gordon
County Bar Associations at the
Cartersville Country Club on Oct. 2
(photos 5-§. The seminar, which is

a service of the State Bar, provides 6
CLE hours including ethics and
professionalism. Chief Justice Robert
Benham photo 4) welcomed the 38
bar members and the State Bar staff
to his hometown of Cartersville.
Presenters were Sally Winkler,
Director of Chief Justice’s Commis-
sion on Professionalism; William P.
Smith, General Counsel; Cliff
Brashier, Executive Director; Jenny
Mittelman, Senior Assistant General
Counsel; and Terri Olson, Director of
Law Practice Management.

If you are interested in having the
program for your bar association,
please call the satellite office at (800)
330-0446E
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Give Access to Justice Some Byte

By Michael L. Monahan

Editor’s Note: This is the third of a
series of articles focusing on the
topic of access to justice for low-
income Georgians.

ACCORDING TO MANY INFOR-
mationtechnology experts, our
profession is, by default, moving
toward a more inclusive model of
service, a transformation energized
by the availability of information at a
few keystrokes — even legal infor-

whereby the legal profession
enjoys an exclusive position as
the interface between individu-

als and businesses on the one
hand and access to the rule of

law on the other. ... the legal pro-
fession of the future will be con-

stituted of two tiers, not the so-
licitors and barristers of today,

but the legal specialists and le-
gal information engineers of the
information society.

Technology advancements,

user-friendly, to reach downward to
accommodate Georgians struggling
with a technology that can do much
to improve their lives. According to
the experts on Internet technology,
not only can we reach larger audi-
ences more efficiently, we can do so
while tailoring the legal information
and service to fit the needs of the
individual client. Web technology
appears poised to recognize each
user’s unique personal profile. The
mechanics that formerly required the
user to initiate the search then sift

mation. Richard Susskind, an particularly the Internet, bring great through the retrieved information
information society visionary, opportunities to increase the num-  now make informed determinations
considers today’s lawyering style out bers of clients we lawyers can reach. about you and your needs — even
of touch with the wants and needs of On-line client interviews, informa- legal needs — and create an inte-
the public and writes iffthe Future tion, advice, direct service, forms,  grated and interactive package for
of Law: Facing the Challenges of pleadings, and research are all soundyou culled from a variety of re-
Information Technology possibilities using today’s electronic sources on the worldwide web. For
technology. Legal information Web  some insights into lawyering through
sites, listservs, e-mail, “chat,” video technology, visit Richard Granat’s
and more are available to us and to Web site atwww.digital-lawyer.com
the public. While access to the Here’s a sampling of what the
Internet is not yet readily available to future of equal access to justice may

The information society will

always need access to legal
knowledge and expertise. What
will not be sustainable is any

continuation from the position
in today’s legal paradigm

low-income households, we have the hold:

capacity to make the technology

p/l

Arthur Anthony
pickup 10/98
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Legal service programs, pro
bono programs, courts and volun-
teers will link together in a holistic
approach to meeting legal needs. For
a view of a few legal services Web
sites under development that provide
forms, educational materials and
links to courts and other agencies,
take a look atwww.law.emory.edu/
PI/ALA (Atlanta Legal Aid Soci-
ety—the first legal services program
to develop a Web site);
www.fcny.org/d{Georgia Legal
Services on-line domestic violence
project, a model nationally) and



www.ptla.org(Pinetree Legal
Assistance).

software captures a photograph of
the client which is then stored in

and services that are individualized.
Granted, change is slow for a

State and local bar associations both the computer and paper file for profession such as ours that is so
comparison purposes at later Internetsteeped in tradition. But we do

will develop Web sites for research,
information and linkages to other

video-conferencing interviews.

statewide resources. The State Bar ofForms and pleadings can be printed

Georgia’s Web site, www.gabar.org
provides an extensive array of
research links as well as links to
professionalism and pro bono
resources. The Michigan State Bar
Foundation\www.msfb.oryprovides
an indepth view into the workings of
the Bar, the Bar Foundation and the
planning process for improving the
legal system.

Lawyers will help the low-
income public in those circum-
stances where intensive lawyering is
unnecessary, where a form and
advice is enough and the quality of
the legal product can be monitored:
www.abanet.org/Ipm/newsletters/wp/
Su97Laur.htmandwww.maricopa.
gov/supcrt/ssc/sschome.htfihe
Northwest Justice Project offers an
online library on issues commonly
affecting low-income households. To
view the library shelves on topics
(and related links) such as senior
issues, taxes and farmworker law,
point your browser to:
Wwww.nwijustice.org.

Lawyers will “e-travel” to the
client. “Points of presence” — or
“POPs” — involve computer hook-
ups, often with audio/video capabili-
ties, at accessible locations in
communities, such as libraries,
domestic violence shelters and
courthouses. Lawyers can use these
to provide important and useful
service to clients who otherwise
could not travel to meet a lawyer
who could handle their case. There

are safeguards built into these points an array of techno-

of presence that protect client
confidentiality.

In an experimental program in
Florida to deliver legal services to
low-income communities far from a
legal services office, the computer

out at the distant location for the
client to sign and file with the
assistance of a lawyer or, in some
circumstances, the client can file the
documents. In today’s environment,
this POP model is not even consid-
ered a complex use of technology.
Specially focused Web sites that
offer basic forms and courthouse
information are also on the horizon.
Access to these Web sites can be
restricted to clients who have a
relationship with a lawyer. If a
lawyer can't represent a low-income
client, she could, after an interview
and assessment of the legal problem,
provide the client an access code to
one of these specialized Web sites—
let's say a child

regard the future.dday’s informa-
tion technology represents a
challenge to the way we provide
our services, especially in how we
will provide access to the courts
for low-income Georgians. We
lawyers need to lead in managing
the possibilitiesE

Michael L. Monahan is Director of the State
Bar Pro Bono Project.

Ethics hotline
pickup 10/98 p85

support enforcement
site or a site that
helps a person print
out a petition for a
temporary protective
order. Take a look at
the Web site of the
People’'s Law
Library of Maryland
at: www.peoples-
law.com For infor-
mation on what state
courts around the
country are doing to
provide more
information to users,
visit: www.ncsc.
dni.us

Tomorrow's
lawyer will employ

logical tools in her
everyday practice
that offer an oppor-
tunity to reach larger
audiences while
providing advice

National
Legal Re-
search
Group -
pickup 10/
98 p65
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SECTION

Individual Rights and Legal Economics Law Antitrust Law Section
EIItEI‘tEIIIImEIIt a slmrts SEI:IIIIII The Antitrust Section cospon-
SEI:IIIIIIS Iﬂam “I] "“' Bruce P. Cohen, Chair of the sored a seminar titled, “Today’s

Legal Economics Section, is spear- Antitrust Issues For Business Practi-
Ann“al Ha“nween Party heading a revitalization of that tioners.” The group is chaired by
ON OCTOBER 29, SECTION group. Many projects are being John T. Orr.

members attended a jointly spon-  planned. A directory and member _ _
sored Halloween party at the Lynne  questionnaire were recently distrib- “[]"day Parties Planned

Farris Gallery in the lobby of the uted. On Nov. 17, a reception was

Hurt Building in downtown Atlanta.  held at the firm of Gambrell & Stolz, Many State Bar sections annu-
Pictured below are Gerry Weber,  giving section members an opportu- ally plan holiday parties. This year

Megan Gideon and Johnny Mason  nity to meet each other. Computer and Intellectual Property
— in costume of course. Law Sections co-sponsored their

Entertainment &
Sports Sectionmembers
have just returned from
their annual three-state I
seminar — this year itwas I
held in Acapulco. On Dec.
2, the section held an hour-
long CLE luncheon with
attorney/panelists Lin
Wood of Wood & Grant
and G. Watson Bryant Jr.—

holiday party Dec. 3 at the Houston
Mill House in Atlanta.

Workers’ Compensation
Donates to Kids’ Ghance

This section recently donated
$5,000 to Kids’ Chance, a scholar-
ship fund for children of injured
workers founded by the Section. To
date the section has contributed more

attorneys for Richard (I-r) Gerry Weber, Megan Gideon and Johnny  than $250,000 to this funil
Jewell. Mason celebrate Halloween.

ad from jennifer
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the public, law students and lawyers. Memorial contributions may be sent to the Georgia Bar Foundation Inc.,
800 The Hurt Building, 50 Hurt Plaza, Atlanta, Georgia 30303, stating in whose memory they are made. The
Foundation will notify the family of the deceased of the gift and the name of the donor. Contributions are tax deductible.

The Georgia Bar Foundation Inc. sponsors activities to promote charitable, scientific and educational purposes f

Barton, B. Hanford Admitted 1950 Hughes Jr., Thomas J. Admitted 1974
Augusta Died January 1998 Atlanta Died September 1998
Conrad Jr., Herbert Clifton Admitted 1975 Kohler Jr., Ben Admitted 1948
Canton Died September 1998 Atlanta Died October 1998
Cropp, Robert James Admitted 1979 Magis, Thomas H. Admitted 1973
Atlanta Died October 1998 Atlanta Died September 1998
Deloach, Judge Harry R. Admitted 1948 Prince Jr., E. Carl Admitted 1972
Claxton Died December 1996 Carrollton Died 1998
Gemmette, Paul R. Admitted 1978 Sebert, Kevin Andrew Admitted 1996
Columbus Died June 1998 Atlanta Died October 1998
Green, Catherine Smith Admitted 1981 Smith, Grady F. Admitted 1955
Pflugerville, TX Died October 1998 Atlanta Died October 1998
Henritze Jr., Walter M. Admitted 1962 Williams Jr., Wheat Admitted 1949
Atlanta Died October 1998 Decatur Died October 1998

The Membership Department regrets an error which appeared in the In Memoriam section of the last issue of the

Journal Eugene Thomas Branch Jr. was listed as deceased. The listing should have read: Eugene Thomas Branch,

Admitted 1947, Died August 1998. We apologize to Eugene “Tom” Branch Jr. for this error and send condolences for

the loss of his father.

LAWYER B AE-J-SR 2NN 0§

Name Gity Discipline Date of Supreme Gourt Order
Davidson, Darryl Giles ........ Florida .......c.ccevvvenn. disbarred ..o . OCL D, 1998
Freeman, Ronald J. .............. Atlanta ...........coeeee. 90-day SUSPENSION ....ccceeeiieiieeccec e emmeeeeas Oct. 13, 1998
Goldberg, Harvey N. ........... Atlanta ........cccvveeeeen. vol. surrender of license .........ccccccevvviiiiieennnn. Sept..21, 1998
Heard, Constance Pinson..... Stone Mtn. .......ccoon.... 6-month suspension w/conditions ................eevvevveeeeee. 1998ct. 5,
Horn, Edgar Bridges............. Columbus.................. disbarred ........ccooooiiiiiii e Sept. 21, 1998
Moore, Theron M. ............... NOIcross.......cccovvvenn... disbarred .. ettt ieeemmaeenene OCE. 5, 1998
Morgan, Michael L. ............. Marietta ..........cceeee... suspended Wlth condltlons ................................. Qct..5, 1998
Thompson, JamesE. ............ Atlanta .......cccceeeeeennn. 90-day SUSPENSION .......cvvvvereeeerriiiiinrreeeesmmmmnne Oct..26, 1998
Utley, Margie A. .................. Atlanta ........coceeeennins (0[5 o =1 (=10 I Oct. 26, 1998
Washington, Wallace D. ...... Joneshoro.......ccc........ disbarred.........ccoooiiiiiiie i e SEPL. 21, 1998
Young, Ronald W.................. Brunswick................. reinstated .........coooeeeiiiiii i, Sept, 29, 1998
Zaleon, Ruth A. ................... Atlanta .................... suspended ........... - ..Sept. 21, 1998

GAUTION! Over 30,000 attorneys are eligible to practice law in El!lll‘!llil Many atturneys Sllal‘ll ||IE Sdme name.
You may call the State Bar at (404) 527-8700 or (800) 334-6863 to verify a disciplined lawyer’s identity.
Also note the city listed is the last known address of the disciplined attorney.
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EMORY UNIVERSITY HAS
presentedudge Anthony A.
Alaimo with its highest alumni
award, the Emory Medal. This award increasing prosperity of the region.

is given to six outstanding alumni in
recognition of their distinguished
service to the university or the
community at large. In his law
career, Judge Alaimo has served on
the federal bench, spent 14 years as
chief judge of the Southern District

Georgia Regional Development

attended the Opening of the Courts

Center and obtained many economic Ceremonies (Rentree) in both

development grants crucial to the

For his outstanding contributions in
law and public serviceludge Alaimo
also received Emory Law School'’s
Distinguished Alumnus Award in
1993.

The Atlanta Legal Aid Society
announces that staff attornkgren

of Georgia, was appointed in 1990 to E. Brown has been selected as the
the Judicial Conference of the United 1998-99 John Heinz Senate Fellow.

States and is currently a senior
federal judge for the Southern
District of Georgia. Also active in
civic affairs, Judge Alaimo chaired
the Board of Directors of the Coastal

Dan
Turner
Builders
pickup 8/
98 p50

She will take a one year leave of
absence which she will spend in
Washington assisting ranking
Democratic Senator Christopher
Dodd (Connecticut) in representing
the interests of low income and
senior homeowners. After complet-
ing the Heinz Fellowship, Ms.
Brown plans to return to the Atlanta
Legal Aid Society’s Home Defense
Program.

Lawrie E. Demorest a medical
malpractice partner with Alston &
Bird LLP, has been elected Co-chair
of the Board of Governors of the
Human Rights Campaign (HRC).
HRC is the largest lesbian and gay
political organization in the United
States, with 250,000 gay and non-
gay members nationwide. As Co-
Chair, she will work with the 113
baord members to plan and imple-
ment fundraising, volunteer and
membership activities nationwide.

Scott M. Hobby, a partner in the
business practice group and head of
the technology practice team at the
law firm of Hunton & Williams, has
been elected to the Board of Direc-
tors of SciTrek, the science and
technology museum of Altanta.

Kilpatrick Stockton attorney
Stephen F. Humphreysrecently
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Montreal and Quebec, Canada.
Humphreys was invited by the
Canadian, Montreal and Quebec Bar
Associations as the sole representa-
tive for the United States and the
American Bar Association. The
Rentree represents the premier
gathering of Canadian attorneys form
the French-speaking provinces along
with outstanding attorneys from
French-speaking countries world-
wide. Mr. Humphreys speaks French
fluently and has represented the
ABA twice in Paris at La Rentree
Solenelle, a ceremony similar to
Canada’s Opening of the Courts.

The U.S. district judges for the
Northern District of Georgia have
selectedlanet Fuller King as the
new U.S. Magistrate Judge for the
district. Judge King has been em-
ployed with the U.S. Attorney’s
Office in Atlanta since 1980. Her 18-
year career has been marked with
much recogniton and numerous
commendations, such as the 1996
Director’s Award for Superior
Performance, the U.S. Department of
Justice Special Achievement Award
and the U.S. Department of Justice
Special Commendation for Outstand-
ing Service. She has also received
awards and recognition from various
law enforcement agencies.

Spencer Lawton Jr, Chatham
County’s District Attorney, has been
chosen as a recipient of the National
Organization for Victim Assistance’s
Morton Bard Allied Professional
Award. The award was given in
recognition of his participation in the
local and national programs of the
organizationE
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Let us help you settle your case

The Georgia Trial Reporter is the litigator's best source for impartial verdict
and settlement information from State, Superior and U.S. District courts. -
For 10 years GTR case evaluations have assisted the Georgia legal -
community in evaluating and settling difficult cases. Our services
include customized research with same-day delivery, a fully searchabliﬂ1
CD-ROM with 10 years of data and a monthly periodical of recent case™,,
summaries. Call 1-888-843-8334.

e

Wade Copeland, of Webb, Carlock, Copeland, Semler & Stair of Atlanta, says,

“Our firm uses The Georgia Trial Reporter's verdict research on a regular basis to assist u
in evaluating personal injury cases. We have been extremely pleased with both the results

and service and would recommend them to both the plaintiff's and defense bar.”

G E OR G I A B A R

73

J OURNA AL

Plaintiff Employee Recovers $185,000
from Her Employer for Malicious
Prosecution
Plaintiff was a bookkeeper for Defendant.
Defendant had plaintiff arrested and
incarcerated for two hours for stealing rental
money. The case was not prosecuted due to
insufficient evidence.Glayton v. TealCobb
County Superior Court)

* * *
Teenager Drowns While Playing in
Municipal Water System and City Settles
for $750,000
Plaintiff's decedent and friends had removed
an unsecured manhole cover several months
earlier and had been playing in defendant
city’s water pipes. The system was activated
and decedent drownedriérce v. Toccoa
Habersham County Superior Court)

* * *
Plaintiff Locomotive Engineer Wins
$1,000,000 in FELA Action
Plaintiff was adjusting his seat in his
locomotive when the seat jammed and
plaintiff sustained aggravation of a preexist-
ing bone spur which resulted in cervical
surgery and permanent disabilitRgntley v.
Georgia Railroad Floyd County U.S.
District Court)

* * *
Hot Asphalt Burns Roofer but Seller of
Defective Hose not Liable
Plaintiff roofer was using a flex hose that was
allegedly manufactured by defendant. The
hose split and the asphalt burned plaintiff.
Jury returned a defense verdict as to seller
and the manufacturer was being pursued for
default. Hill v. Reeves RoofingCoweta
County U.S. District Court)

* * *
Mastoidectomy Ends with Severed Facial
Nerve and $617,000 Verdict
Defendant otolaryngologist had performed
only six of these procedures when he
allegedly became disoriented while attempt-
ing to locate anatomical landmarks.
(Steinberg v. DeJakFulton County State

SCourt)



Supreme Court Issues Formal Advisory Opiniol

During the month of October
1998, the Supreme Court of Georgia

QUESTION PRESENTED:
Is it ethically proper for a

issued a formal advisory opinion that lawyer to represent a criminal

was proposed by the Formal Advi-
sory Opinion Board. Following is the
text of the opinion issued by the
court.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME
COURT OF GEORGIA ON
OCTOBER 29, 1998

FORMAL ADVISORY OPINION
NO. 98-4 (Proposed Formal
Advisory Opinion No. 97-R4)

Medical
Expert
Testl-
mony
pickup
10/98
P69

defendant when a co-defendant in
the same criminal prosecution is
represented by a second attorney
who is listed on letterhead as “of
counsel” to the same law firm?

SUMMARY ANSWER:
Because an attorney who is held
out to the public as “of counsel”

or attorneys who are in-between
associate and partnership classifica-
tions. While the primary purpose of
this opinion is not to limit or define
the terms of such relationships, the
Board does believe that some
clarification is necessary to protect
members of the public who may rely
upon the “of counsel” designation in
selecting legal representation.
Although the Georgia Code of
Professional Responsibility does not

should have a close, regular, personatiefine the term “of counsel,” the

relationship with the affiliated firm,
the standards of conduct applicable
to multiple representations by
partners and associates of law firms,
should also apply to “of counsel”
attorneys. Accordingly, when an “of
counsel” attorney would be required
to decline or withdraw from multiple
representations under Standards 35,
36 and 37, then under Standard 38,
no partner, associate or other “of
counsel” attorney of the principal
firm may accept or continue such
employment.

OPINION:

I. USE OF THE TERM “OF
COUNSEL” ON MATERIALS
INTENDED FOR PUBLIC DIS-
TRIBUTION.

The use of the term “of counsel”
to denote relationships between
attorneys and law firms has in-

American Bar Association has issued
a formal opinion which describes the
core characteristics of the term as
follows:

... A close, regularpersonal
relationship; but a relationship which
is neither that of a partner (or its
equivalent, a principal of a profes-
sional corporation), with the shared
liability and/or managerial responsi-
bility implied by that term; nor, on
the other hand, the status ordinarily
conveyed by the term ‘associate’,
which is to say a junior non-partner
lawyer, regularly employed by the
firm.

(Emphasis added). ABA Formal
Advisory Opinion 90-357 (1990).
The ABA also continues to adhere to
aspects of its earlier opinion which
prohibited the use of the term “of
counsel” to designate the following
relationships: (1) a relationship

creased in recent years. Traditionally involving only a single case, (2) a
the term was used to designate semi-relationship of forwarder or receiver

retired lawyers who desired to
maintain a regular association with a
law firm for which they were previ-
ously a full-time attorney. Today, the
term “of counsel” is used to describe
a wide range of associations and
relationships including lateral hires
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of legal business, (3) a relationship
involving only occasional collabora-
tive efforts, and (4) relationship of an
outside consultant. See ABA Formal
Opinion 90-357 (1990) (reaffirming
in part ABA Formal Opinion 330
(1972)). Other jurisdictions which



have considered this issue have “of counsel” relationship be “close,
adhered to the ABA's description of regular and personal”. The Board

the “of counsel” re|ati0nships_ See believes that the prudent and ethical
Florida Professional Ethics Commit- course is for the attorneys involved
tee Opinion Nos. 94-7 (1995); State to apply the same standards in

Bar of California Standing Commit- analyzing this potential for conflict
tee on Professional Responsibility ~ Of representation as would be applied

and Conduct, Formal Opinion No.  in more traditional relationships
1993-129 and the New York State  existing between associates and
Bar Association Committee on partners with other attorneys in their
Professional Ethics Opinion No. 262 law firms.

(1972). Under these long-standing rules,

The Board is of the opinion that ~an attorney is prohibited from
the use of the term “of counsel” on ~ continuing multiple employment if
letterhead, placards, advertisements the exercise of his independent
and other materials intended for professional judgment on behalf of a
public distribution should denote client will be, or is likely to be,

more than casual contact such as ~ adversely affected by his representa-
mere Ofﬁce_sharing arrangements tion of another client. See Standards

and that requiring a close, regular, 0of Conduct 35 and 36 and DR 5-

personal relationship between the “of 105(B). If the lawyer is required to

counsel’ attorney and the principal ~ decline or withdraw from employ-
firm is in accordance with the ment due to the reasons stated in

reasonable expectations of the Standards 35 and 36, then no partner

consuming public. Requiring attor- ~ Or associate of his firm may accept
neys who are held out to the public  Or continue such employment. See
as “of counsel” to have a close, Standard of Conduct 38 and DR 5-
regular, personal relationship with ~ 105(D). The standards do provide for
the principa| firm is also in keeping an exception if it is obvious that the
with well-established standards of ~ lawyer can adequately represent the
conduct requiring lawyers to be interest of each of the clients and
scrupulous in the representation of ~€ach client consents to the represen-
their professional status and prohibit- tation after full disclosure of the

ing attorneys from practicing under possible effect of such representation
trade names which are false, fraudu- on the exercise of the lawyer’s

lent, deceptive or that would tend to Professional judgment on behalf of
mislead laypersons as to the identity each client. See Standard of Conduct

of lawyers actually practicing in the 37 and DR 5-105(C).

firm. See Standards of Conduct 8 In addition to associates and
and 9 and EC 2-11 and EC 2-13. partners of law firms, the Board

II. CONFLICTS ANALYSIS believes that these are sound prin-
FOR “OF COUNSEL” RELA- ciples for “of counsel” attorneys to
TIONSHIPS. follow as well. This is especially

The issue as to whether or not a true, given the requirement that
member of a law firm may represent attorneys listed as “of counsel” on
a defendant who potentia”y has an letterhead and other materials
adverse interest to a co-defendant in distributed to the public have a close,
the same criminal prosecution and  regular, personal, relationship with
who is simultaneously being repre-  the principal firm. Accordingly,
sented by an “of counsel” attorney to When an “of counsel” attorney would
the same firm must be analyzed in be required to decline or withdraw
light of the requirement that such an from multiple representations under
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Standards 35, 36 and 37, then, under
Standard 38, no partner, associate or
other “of counsel” attorney of the
principal firm may accept or con-

tinue such employment. This opinion

is consistent with those reached by
other jurisdictions which have
addressed this issue. See State Bar of
California Standing Committee on
Professional Responsibility and
Conduct Formal Opinion No. 1993-
129; Florida Professional Ethics
Committee, Opinion 94-7 (1995);

and Opinion 72-41 (1973#

Health
Care
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Proposal to Amend Rules and Regulatior

On or after the 1st day of January 1,

1999, the State Bar of Georgia will file a 873), as amended by subsequent Orders,

Motion to Amend the Rules and Regula-
tions for the Organization and Govern-
ment of the State Bar of Georgia
(hereinafter referred to as “Rules”).

It is hereby certified by the under-
signed that the following is the verbatim
text of the proposed amendments as
approved by the Board of Governors of
the State Bar of Georgia. Any member
of the State Bar of Georgia desiring to
object to these proposed Rules is
reminded that he or she may only do so
in the manner provided by Rule 5-102,
Ga. Ct. and Bar Rulep. 11-1et seq.

This statement and the following
verbatim text are intended to comply
with the notice requirements of Bar Rule
5-101.

Cliff Brashier
Executive Director
State Bar of Georgia

IN THE SUPREME COURT
STATE OF GEORGIA

IN RE: STATE BAR OF GEORGIA
Rules and Regulations
for its Organization
and Government

MOTION TO AMEND 98-2

MOTION TO AMEND RULES AND
REGULATIONS
OF THE STATE BAR OF GEORGIA

The State Bar of Georgia, pursuant
to authorization and direction of its
Board of Governors in regular meetings
held on March 28, 1998 and November
7, 1998, and upon concurrence of its
Executive Committee and Committee on

Court dated December 6, 1963 (219 Ga.

Ga. Ct. & Bar Rulespp. 11-1let seq,
and respectfully moves that the Rules
and Regulations of the State Bar be
amended further in the following
respects:

I. Amendments to Part IV, Discipline,
Chapter 2 (Disciplinary Proceedings)

It is proposed that Part 1V, Disci-
pline, Chapter 2 (Disciplinary Proceed-
ings), Rules 4-203 and 4-221(d) be
amended by deleting the stricken
portions and inserting the underlined
phrases as follows:

Rule 4-203. Powers and Duties.

(a) In accordance with these rules, the

Investigative Panel shall have the

following powers and duties:

(1) Tto receive and evaluate any and all
written grievances against members
of the State Bar and to frame such
charges and grievances as shall
conform to the requirements of
these rules. A copy of any grievance
serving as the basis for investigation
or proceedings before the Panel
shall be furnished to the respondent
by the procedures set forth in Rule
4-204.2;

(2) Tto initiate grievances on its own
motion, to require additional informa-
tion from a complainant, where
appropriate, and to dismiss and reject
such grievances as to it may seem
unjustified, frivolous, or patently
unfounded; provideetHhowever,
thatthe rejection of a grievance by
the Investigative Panel shall not
deprive the complaining party of any
right of action her she might
otherwise have at law or in equity
against the respondent;

Organization of the State Bar, presents to(3) Tto issue letters of instruction when

the Court this Motion to Amend the
Rules and Regulations for the Organiza-
tion and Government of the State Bar of
Georgia as set forth in an Order of this

dismissing a grievance;
(4) Tto delegate the duties of the Panel
enumerated in subparagraphs (1),
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(2), (11) and (12) hereof to the
chairperson of the Panel or chairper-
son of any subcommittee of the
Panel or such other members as the
Panel or its chairperson may
designate subject to review and
approval by the Investigative Panel
or subcommittee of the Panel;

(5) Tto conduct probable cause investi-
gations, to collect evidence and
information concerning grievances,
to hold hearings where provided for
in these rules, and to certify
grievances to the Supreme Court for
hearings by special masters as
hereinafter provided;

(6) to-tocketpetitionsforreinstatement
ferreferrat-to-a-speciatmastand
Tto pass upon petitions for protec-
tion of the clients of deceased,
disappearing or incapacitated
members of th&tate Bar;

(7) Tto adopt forms for formal com-
plaints, subpoenas, noticesapplica-
tiens-forreinstatemerand any
other written instruments necessary
or desirable under these rules;

(8) Tto prescribe its own rules of
conduct and procedure;

(9) Tto receivestanvestigateandto
collect evidence and informatign,
and to review aneaccept or reject
such Petitions for Voluntary
Discipline which request the
imposition of confidential discipline
and are filed with the Investigative
Panel prior to the time of issuance
of a formal complaint by Bar
counsel; provitdethowevethat
Eeach such petition shall contain
admissions of fact and admissions
of conduct in violation of Part IV,
Chapter 1 of these rules sufficient to
authorize the imposition of disci-
pline. Bar counsel shall, upon filing
of such petition, file with the Panel
its recommendations as to accep-
tance or rejection of the petition by
the Panel, giving the reasons




therefor, and shall serve a copy of
its recommendation upon the

(The double underlined section of Rule

4-221(d)(5)(x) indicates a proposed rule

respondent presenting such petition; change currently pending with the

(10) Tto sign and enforce, as hereinafter

described, subpoenas for the
appearance of persons and for the
production of things and records at
investigations and hearings;

(11) Tto extend the time within which a
formal complaint may be filed;

(12) Tto issue letters of formal admoni-
tion and Investigative Panel

Reprimands as hereinafter provided

(13) Tto enter a Notice of Discipline

providing that unless the respondent

affirmatively rejects the notice, the
respondent shall be sanctioned as
ordered by the Investigative Panel;

(14) Tto use the investigators, auditors,
and/or staff of the Office of the
General Counsel in performing its
duties.

(b) In accordance with these rules, the

Review Panel or any subcommittee of

the Panel shall have the following

powers and duties:

(1) Tto receive reports from special
mastersand to recommend to the
Supreme Court the imposition of
punishment and disciplire;and to
pass-upon-petitionsforretastate-

(2) Tto adopt forms for subpoenas,
notices, and any other written

instruments necessary or desirable

under these rules;

(3) Tto prescribe its own rules of
conduct and procedure;

(4) Fhis-subparagraph-isteserved.
(Reserved).

(5) teThrough the action of its chair-
person or his or her designee and
upon good cause show, allow a
late filing of the respondent’s
answer where there has been no
final selection of a special master
within thirty days of service of the
formal complaint upon the respon-
dent;

(6) teThrough the action of its chair-
person or his or her designée,
receive and pass upon challenges
and objections to special masters.

Court).

Rule 4-221

(d) Confidentiality of Investigations
and Proceedings.

(1) All investigations and proceedings
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provided for herein prior to a filing
in the Supreme Court shall be
confidential unless the respondent
otherwise elects or as hereinafter
provided in this rule.

(2) After a proceeding under these rules

is filed with the Supreme Court, all
evidentiary and motions hearings
shall be open to the public and all
reports rendered shall be public
documents.

(3) Any person who is connected with

the disciplinary proceedings in any
way and who makes a publication or
revelation which is not specifically
permitted under these rules prior to
a filing in the Supreme Court
concerning such proceedings shall
be subject to rule for contempt by
the Supreme Court of Georgia.

(4) The Office of the General Counsel of

the State Bar of Georgia or the
Investigative Panel of the State
Disciplinary Board may reveal
information which would otherwise
be confidential under this rule under
the following circumstances so long
as the recipient is admonished that
the recipient may not disclose the
information except as necessary to
complete the tasks for which the
information was provided:
() In the event of the charge or
charges of wrongful conduct against
any member of the State Disciplinary
Board or any person who is other-
wise connected with the disciplinary
proceeding in any way, either Panel
of the Board or its Chairperson or his
or her designee, may authorize the
use of information concerning
disciplinary investigations or
proceedings to aid in the defense
against the charge or charges.
(i) In the event that the Office of the
General Counsel receives informa-
tion which suggests criminal activity,
such information may be revealed to
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the appropriate criminal prosecutor.
(iii) In the event of subsequent
disciplinary proceedings against a
lawyer, the Office of the General
Counsel may, in aggravation of
discipline in the pending disciplinary
case, reveal the imposition of
confidential discipline under Rules
4-205 to 4-208 and facts underlying
the imposition of discipline.

(iv) A complainant or lawyer
representing the complainant may be
notified of the status and/or disposi-
tion of the complaint.

(5) The Office of General Counsel may

reveal confidential information to
the following persons if it appears
that the information may assist them
in the discharge of their duties so
long as the recipient is admonished
that the recipient may not disclose
the information except as necessary
to complete the tasks for which the
information was provided:
(i) the Committee on the Arbitration
of Attorney Fee Disputes;
(ii) the Trustees of the Clients’
Security Fund;
(iii) the Judicial Nominating Com-
mission;
(iv) the Lawyer Assistance Program;
(v) the Board to Determine Fitness of
Bar Applicants;
(vi) the Judicial Qualifications
Commission;
(vii) the Executive Committee with
the specific approval of the following
representatives of the Investigative
Panel of the State Disciplinary
Board: the chairperson, the vice-
chairperson and a third representa-
tive designated by the chairperson;
antl
(viii) the Formal Advisory Opinion
Board:and
(ix) the Consumer Assistance
Program;
(x) the General Counsel Overview

Committee; and

(xi) an ofice or committee chaed
with discipline appointed by the
United States Circuit or District

Court or the highest court of any
state, District of Columbia, common-

wealth or possession of the United
States.




(6) Any information used by the Office  as-may-bereqguirecHromtimeto-time by aninvestigationto-be-conducted
of the General Counsel in a pro- the-Panel. promptly-and-thepetition-shatt-be
ceeding under Rule 4-108 or in a by Fhetnvestigative Panetshall assighet-for-hearing-withinrareasonable
proceeding to obtain a Receiver to  assign-the-petition-a-docketnumber and time-eitherbefore-the-thvestigative
administer the files of a member of promptly-maitacopy-ofthepetittonto  Panel-orbefore-such-speciatmaster as
the bar, will not be confidential thetastknown-address-of-the-complain- may-be-desighatec-by-the-Supreme
under this rule. antinthe-originat-disciplinaryproeceed- Court. The-hearing-and-furtherproceed-

(7) The Office of General Counsel may ing-ifthatproceeding-was-—conduected ngs-shaltbe-ingenerataceordance-with
reveal confidential information undertheseralesprovided, however  theprovisions-oftheserutes-applicable
when required by law or court order. thata-petition-forreinstatement-shalt not to-disciptinaryproceedingFheReview

(8) The authority or discretion to reveal be-considered-by-eitherPanetof the Panetshaltrecommend-to-the-Board to
confidential information under this  State-Diseiptinary-Boarcuntess-the DPetermineFitness-of Bar-Appheants
rule shall not constitute a waiver of sighatureregtirement,setodt in whetherthepetition-should-be-granted or
any evidentiary, statutory or other  paragraph{erhereinis-metwithinfour denied Suchrecommendation-shal be
privilege which may be asserted by menths-ofthe-docketing-ofthepetition.  binding-on-the-Boarc-to-Determine
the State Bar or the State Disciplin- {e)y Before-apetitionforreinstate-  Fitness-of Bar-Applicants-exeeptinthose
ary Board under Bar Rules or mentmay-be-considered-by-thetnvesti- instances-whereafteraninvestigation,
applicable law. gative-Panel-the-following-signatdres  clearantd-convineing-evidenee is

(9) Nothing in this rule shall prohibit the mustbe-obtained-approvingthepetition: adduced-which-intdicates-suehreeom-
Office of the General Counsel or the {iiftherespondentwaspracticing  mendation-shoutdnotbe-aceepthd.
Investigative Panel from interview- taw-tr-the-Sate-of-Geegia—at-the any-event-the-provisions-oftheRules

ing potential witnesses or placing time-of the-infraction,two-thirds-of  Governing-Admission-to-thePractice of
the Notice of Investigation out for thepresenthyactive-membersof the tawPartA-withrespeettoinvestiga-
service by sheriff or other autho- State-Barresiding-inthose-counties tions—conferenceshearing-and-appeals
rized person. which-comprise-the-eiretitwherethe shaltbe-comptlied-witiProvided,
o tisciptinedrespondentwaspractic- howeverthatincases-where-the-Review
II. Amendments to Part IV, Discipline, - he-ti : afeaetion PaneH] todrei ont
Chapter 3 (Reinstatement) o hefili ¢ the formal | . . . ) s of
It is also proposed that Part IV, L I red-ot-stch . the
Discipline, Chapter 3 (Reinstatement), ot o ; s thet TPH cantshas cot Et”ee"he
Rules 4-301 et seq. be amended by Giy i ’ I petition mtist be st '.EEEd tot .
deleting the stricken portions and e i the B Foet . : : ) = Pe Hbe
inserting the underlined phrases as  the-ti F the-infract ne P iod-asf e taw
follows: I I I F he State the
CHAPTER 3 Barotc _ EEEtEE“ iS-approvedby
This Chapter is Reserved Provided] hatil sren This rule is reserved.
REINSTATEMENT
approvatshatinot-accompany-the Rule 4-303 -FitingFee.
petition-but-shait-be-maitet-by-the Fhe-State-Disciptinary Board-shall

Rule 4-301: L individual-memberofthe Bartethe have the-pewein-its-diseretion—to

This rule is reserved

td)yA-petitionerforreinstatement  p 10 4 304 MirimumFime:

eoncise-statementof the-factselaimed to . ¢ 1., ¢ taw-for-disciptinary-reasens;of within
fustify-reinstatement-thename-and ’ two-years-foltowing-anatdverse-deeision

) ' ; i This rule is reserved. . o . o
maiting-atddress-of-the-complainant in ﬂpeﬁ—a—pfe\ﬁeus—petmaﬁ—fer—rerﬁsta e
the original disciptinary proceedings, if  Rule 4-302. Hearing. mentfiled-by-the-same-person.

that proceeding was conducted under The tnvestigative Panet shail cause This rule is reserved.
theset+ules—and-sueh-otherinformation
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Rule 4-305 ExaminationforRein-

This rule is reserved.
Rule 4-306 Restitutionto-Clients’

each subcommittee shall include at least result of the petitioner’s conduct plus

two public members
Rule 6 103 Terms.

eemmr&ee—meludmg-eﬁeef—t-he-publlc

accrued interestas-determined-by a

speciatmasterin-aceordance-with the

reinstatementproceduresfountn-Part
H-oftheseRules

membetrs;shattbe-appointedforaperiod Rule 10-111. Confidentiality

ofthree-years:-two-membersinctading
theremaining-public-members,for a

(a) Claims, proceedings and reports
involving claims for reimbursement are

petiot-of-two-yearsand-one-member for confidential until the Board authorizes

aperiod-ofone-yeaks-each-membes
term-of office-onthe-Committee-expires,
his-or-her-sucecessor-shat-be-appointed

reimbursement to the claimant, except as
provided below. After payment of the
reimbursement, the Board may publicize

fera—peﬁed—ef—t-hfee—yeaﬁ—'Fhe—Pfesrdent the nature of the claim, the amount of

All appointments shall be for

staggered terms of three years so that
one-third of the members of each

committee shall retire at the end of each

year Initially, Committee members may
be appointed for one, two, or three year
terms to achieve the staggered rotation

untess-thepetitionercan-establish-that heof Committee members.

el foth it o
mentofRule4-219(¢).

This rule is reserved.

[ll. Amendments to Part VI, Fee
Arbitration
It is further proposed that Part VI,
Fee Arbitration, Chapter 1, Rule 6-102
and 6-103(Committee on Resolution of
Fee Disputes) be amended by deleting
the stricken portions and by inserting the
underlined phrases as follows:
Rule 6-102. Membership.
Fhe-Committee-shatt-consist of
three-tawyermembers-ane-twopublic

IV. Amendments to Part X, Client
Security Fund

It is further proposed that Part X,
Client Security Fund, Rule 10-109 and
10-111, be amended by deleting the
stricken portions and by inserting the
underlined phrases as follows:

Rule 10-109. Restitution and
Subrogation

(a) A lawyer whose dishonest
conduct results in reimbursement to a
claimant shall be liable to the Fund for
restitution;-anrethe Board may bring
such action as it deems advisable to

members-who-arenottawyers—Fhe-three enforce such obligation.

tawyer-members-shalt-be-appointed by
the-Presidentof-thet&e-Barand-the
twopublie-members-shattbe-appeointed
by-the-Supreme-Cotrt-of-Gef

(@ The Committee shall be

composed of such number of members
as determined from time to time by the
Board of Governors as necessary to
perform its task. There shall be at least

four public members appointed by the
President.

(b) The Committee is authorized to
organize itself into as many subcommit-
tees as it may deem necesshtywever

(b) As a condition of reimburse-
ment, a claimant shall be required to
provide the Fund with a pro tanto
transfer of the claimant’s rights against

reimbursement, and the name of the
lawyer. The name and the address of the
claimant shall not be publicized by the
Board unless specific permission has
been granted by the claimant.

(b) This Rule shall not be construed
to deny access to relevant information
by professional discipline agencies or
other law enforcement authorities as the
Board shall authorize, or the release of
statistical information which does not
disclose the identity of the lawyer or the
parties.

(c) In the event a lawyer whose
conduct resulted in the payment of a
claim files a petition for reinstatement to
the practice of law, the Board shall
release all information pertaining to the
claimto the Board to Determine Fitness
of Bar Applicants as may be pertinent to
the reinstatement proceeding.

Counsel for Movant:

William P. Smith, IlI
General Counsel
State Bar No. 665000

Romaine L. White
Deputy General Counsel
State Bar No. 460640

the lawyer, the lawyer’s legal representa- STATE BAR OF GEORGIA

tive, estate or assigns, andltioé
claimant’s rights against any third party
or entity who may be liable for the
claimant’s loss.

(c) No petition for reinstatement to
practice law in the state of Georgia shall
be granted until the petitioner has made
restitution to the Clients’ Security Fund
for all amounts paid by the Fund as a
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50 Hurt Plaza
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Notice of and Opportunity for Comment on Proposed Amendment
to the Rules of the 11th Circuit U.S. Court of Appeals

Pursuant to the 28 U.S.C.
§2071(b), notice is hereby given of
proposed amendments to the Rules
of the U.S. Court of Appeals for the
Eleventh Circuit (Rules).

A copy of the proposed amend-
ments may be obtained without
charge from the Office of the Clerk,
U.S. Court of Appeals for the
Eleventh Circuit, 56 Forsyth St.,

NW, Atlanta, GA 30303; (404) 335-
6100. The proposed amendments
may also be obtained from the
Eleventh Circuit’s Internet Web site
at www.call.uscourts.gov. Com-
ments on the proposed amendments
may be submitted in writing to the
Clerk at the address above by Jan. 7,
1999.

+ modify procedures for ordering
the transcript;

reduce the time for filing a Civil
Appeal Statement to 10 days;
eliminate, in criminal appeals
only, the requirement that district
courts apply indexing tabs to
documents in the record on
appeal;

provide that, in the absence of a
notice of appeal, a district court
should construe an application for
a certificate of appealability as
also a notice of appeal.

*

Some of the proposed amendments

to the Rules would:

+ provide that briefing schedules
would begin on the date the court
reporter files the transcript or, if
no transcript is to be prepared, on
the date the appeal is docketed by
the court of appeals;

*

Notice of Additional Amendments to the RulesProposed Amendments

of the 11th Circuit U.S.

Following receipt and consider-
ation of comments to the proposed
amendments to the Rules of the
United States Court of Appeals for
the Eleventh Circuit, the court has
determined to make the following
additional revisions to the Rules as
set forth below. Pursuant to 28
U.S.C. 8§ 2071(e), these additional
amendments took effect on Dec. 1,
1998, at the same time as the other
amendments to the Rules.

1. New 11th Cir. R. 27-1(b)(4) is
amended to begin with the
following clause: “Except in
capital cases in which execution
has been scheduled, ...”

. 11th Cir. R. 28-2(a) is amended to
conform to the list of items
contained in FRAP 32(a)(2).

. 11th Cir. R. 32-3 is amended to
add the following sentence: “The
clerk may exercise very limited
discretion to permit the filing of
briefs in which the violation of

Court of Appeals

FRAP and circuit rules governing
the format of briefs is exceedingly
minor if in the judgment of the
clerk recompaosition of the brief
would be unwarranted.”

11th Cir. R. 27-1(c)(5) is amende
to end with the following clause:
“..., but only when the court’s
opinion is unpublished.”

4.

5.
read: “Two Judge Motions Panels
Specified motions as determined
by the court may be acted upon b
a panel of two judges.”

11th Cir. R. 47-5(a) is amended t
delete the last sentence.

IOP 8 Negative Poll (p.85) is
amended to read: “If the vote on
the poll is unfavorable to en banc
consideration, the chief judge
enters the appropriate order.”

The revised rules may be found
at the Eleventh Circuit’s Internet

6.

7.

|5

11th Cir. R. 27-1(e) is amended to

Web site at www.call.uscourts.gov.
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to Uniform Superior
Court Rules

RULE 17: Conflicts—State and
Federal Courts
(first reading 07/27/98)

17.2. Attorneys Serving as Part-
time Judges

A judge presiding in a civil
matter shall give prompt consider-
ation to resolving scheduling con-
flicts resulting from an attorney’
serving as a part-time judge of a
court of record. The presiding judge
should be mindful of the strict time
limitations of juvenile proceedings.
See, e.g Ga. Unif. Juvenile Court
Rules 6.8, 7.3 and 23.5. Howeyar
continuance by reason of such
scheduling conflicts should not be
granted in a scheduled Superior
Court criminal mattemor of a
scheduled Superior Court civil
matter involving the safety of a child
or the need of a custodial parent for
temporary support.




Superior Court Continued

RULE 43: Mandatory Continuing
Judicial Education (MCJE)
(first reading 07/27/98)

43.1. Program requirements.

(A) Every superior court judge,
including senior superior court judges,
shall attend approved creditable
judicial education programs or
activities, totaling a minimum of
twelve hours every year. At least one
hour of the mandated twelve hours per
year shall be devoted to the topic of
legal or judicial ethics or legal or
judicial professionalismif a judge
completes more than twelve hours for
credit in any calendar year the excess
credit shall be carried over and
credited to the education requirements
for the next succeeding year only.

43.4. Sanctioning procedures.

(1) In December of each year,
the Committee on Mandatory
Continuing Judicial Education will
receive a report from the Council of
Superior Court Judges detailing the
creditable participation of judges in
MCJE activities for that year. At the
same time, every superior court
judge will also receive from the
Council of Superior Court Judges a
report on his or her creditable
activity.

Judges failing to attain the
required twelve hours in any year
will be notified by the committee
chair that they have not met the
MCJE patrticipation requirement for
that year. Following receipt of such
notice a judge shall submit a plan for
making up any deficiency in educa-
tion requirements for the proceeding
year Education credit hours earned
thereafter shall first be credited to the
deficiency for any prior yea#

Hill International -
new 4C
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First Publication of Proposed Formal
Advisory Opinion No. 97-R6

Pursuant to Rule 4-403 (c) of the
Rules and Regulations of the State
Bar of Georgia, the Formal Advisory
Opinion Board has made a prelimi-
nary determination that the following
proposed opinion should be issued.

Proposed Formal Advisory
Opinion No. 97-R6

QUESTION PRESENTED:

Is a lawyer aiding a nonlawyer in

State Bar members are invited to file the unauthorized practice of law

comments to this proposed opinion
with the Office of General Counsel
of the State Bar of Georgia at the
following address:

Office of General Counsel
State Bar of Georgia

800 The Hurt Building

50 Hurt Plaza

Atlanta, Georgia 30303
Attention: John J. Shiptenko

Fifteen copies of any comment

when the lawyer allows a nonlawyer
member of his or her staff to prepare

and sign correspondence which
threatens legal action or provides
legal advice or both?

SUMMARY ANSWER:

Yes, a lawyer is aiding a nonlaw-

yert in the unauthorized practice of
law when the lawyer allows a

nonlawyer member of his or her staff
to prepare and sign correspondence

which threatens legal action or

to the proposed opinion must be filed provides legal advice or both.

with the Office of General Counsel
by February 1, 1999, in order for the
comment to be considered by the
Formal Advisory Opinion Board.
Any comment to a proposed opinion

Generally, a lawyer is aiding a
nonlawyer in the unauthorized

practice of law whenever the lawyer

effectively substitutes the legal
knowledge and judgment of the

should make reference to the requestnonlawyer for his or her own.

number of the proposed opinion.

Regardless of the task in question,

After consideration of comments, the lawyers should never place

Formal Advisory Opinion Board will
make a final determination of
whether the opinion should be
issued. If the Formal Advisory
Opinion Board determines that an
opinion should be issued, final drafts
of the opinion will be published, and
the opinion will be filed with the
Supreme Court of Georgia for formal
approval.

nonlawyers in situations in which

they are called upon to exercise what

would amount to independent
professional judgment for a client.
Nor should they be placed in situa-
tions in which decisions must be
made for a client or advice given
based on the nonlawyer’s legal
knowledge, rather than that of the
lawyer. Finally, they should not be
placed in situations in which, they,
rather than the lawyer, are called
upon to use rhetorical judgment in
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speaking persuasively to others in the
client’s best interests.

In order to enforce this limitation
in the public interest, it is necessary
to find a violation of the provisions
prohibiting aiding a nonlawyer in the
unauthorized practice of law when-
ever a lawyer creates the reasonable
appearance to others that he or she
has effectively substituted the legal
knowledge and judgment of the
nonlawyer for his or her own.

As applied to the specific
question presented, a lawyer permit-
ting a nonlawyer to give legal advice
to a client based upon the legal
knowledge and judgment of the
nonlawyer rather than the lawyer,
would be in clear violation of
Standards of Conduct 24, 4, and 5. A
lawyer permitting a nonlawyer to
prepare and sign threatening corre-
spondence to opposing counsel or
unrepresented persons would be in
violation of these Standards of
Conduct because doing so creates the
reasonable appearance to others that
the nonlawyer is exercising his or her
legal knowledge and professional
judgment in the matter.

OPINION:

This request for a Formal
Advisory Opinion was submitted by
the Investigative Panel of the State
Disciplinary Board along with
examples of numerous grievances
regarding this issue recently consid-
ered by the Panel. Essentially, the
request prompts the Formal Advisory
Opinion Board to return to previ-
ously issued advisory opinions on the



subject of the use of nonlawyers to

see if the guidance of those previous the law,” to conclude that the con-

opinions remains valid for current
practice?

The primary disciplinary stan-
dard involved in answering the
guestion presented is:

Standard 24, (“A lawyer shall
not aid a nonlawyer in the unautho-
rized practice of law.”)

As will become clear in this
Opinion, however, Standard 4 (“A
lawyer shall not engage in profes-
sional conduct involving dishonesty,
fraud, deceit or willful misrepresen-
tation.”) and

Standard 5 (“A lawyer shall not
make any false, fraudulent, decep-
tive, or misleading communications
about the lawyer or the lawyer’s
services.”) are also involved.

In interpreting these disciplinary
standards as applied to the question

The specific question presented
in Advisory Opinion No. 21 was:
“What are the ethical responsibilities
of attorneys who employ legal
assistants or paraprofessionals and

others in any matter connected with

duct in question, regardless of
whether a law suit was pending,
constituted the practice of lany
lawyer permitting a nonlawyer to permit them to deal with other
engage in this conduct would be lawyers, clients, and the public?”
assisting in the unauthorized practice After noting the very broad legal

of law in violation of Standard 24, definition of the practice of law in

the Board said. The Board specifi- ~ Georgia, the Board said that the issue
cally limited this prohibition, how- was instead one of “strict adherence
ever, to letters addressed to adverse t0 a program of supervision and

or potentially adverse parties that, in direction of a nonlawyer.”

essence, threatened or implied a This insight, an insight we

threat of litigation. Furthermore, the reaffirm in this Opinion, was that the
Board noted that there was a broad legal issue of what constitutes the
range of activities, including investi- practice of law should be separated
gating, taking statements from from the issue of when does the
clients and other witnesses, conduct- practice of law by an attorney

ing legal research, preparing legal  become the practice of law by a
documents (under “direct supervi-  nonlawyer because of a lack of

sion of the member”), and perform-  involvement by the lawyer in the

ing administrative, secretarial, or representation. Under this analysis, it

presented, we are guided by Canon 3clerical duties that were appropriate is clear that while most activities

of the Code of Professional Respon-
sibility, “A Lawyer Should Assist in

conducted by nonlawyers for law-
yers are within the legal definition of

for nonlawyers. In the course of
performing these activities,

Preventing the Unauthorized Practicenonlawyers could correspond on the the practice of law, in that these

of Law,” and, more specifically, the
following Ethical Considerations:
Ethical Consideration 3-2 , Ethical
Consideration 3-5, and Ethical
Consideration 3-6.

In Advisory Opinion No. 19, an

firm's letterhead under their own activities are “action[s] taken for
signature. This was permitted as longothers in . . . matter[s] connected
as the nonlawyer clearly identified ~ With the law,” lawyers are assisting
his or her status as a nonlawyer in a in the unauthorized practice of law
manner that would avoid misleading ©nly when they inappropriately

the recipient into thinking that the ~ delegate tasks to a nonlawyer or

Opinion issued before the creation of nonlawyer was authorized to practice inadequately supervise appropriately

the Formal Advisory Opinion Board
and the issuance of advisory opin-

ions by the Supreme Court, the State answer to the particular question

Disciplinary Board addressed the
propriety of Georgia lawyers permit-
ting nonlawyer employees to corre-
spond concerning “legal matters” on
the law firm’s letterhead under the
nonlawyer’s signature. The Board
said that in determining the propriety
of this conduct it must first define
the practice of law in Georgia. In
doing so, it relied upon the very
broad language of a then recent
Georgia Supreme Court opinion,
Huber v. State234 Ga. 458 (1975),
which included within the definition
of the practice “any action taken for

delegated tasks.

Implicitly suggesting that
whether or not a particular task
presented, this Opinion’s general ~ should be delegated to a nonlawyer
approach to the issuiee., does the was too contextual a matter both for
conduct of the nonlawyer, considered effective discipline and for guidance,
outside of the context of supervision the Disciplinary Board provided a
by a licensed lawyer, appear to fit the list of specific tasks that could be
broad legal definition of the practice safely delegated to nonlawyers
of law, would have severely limited ~ “provided that proper and effective
the role of lawyer-supervised supervision and control by the
nonlawyers to what might be de- attorney exists.” The Board also
scribed as in-house and investigatory provided a list of tasks that should
functions. This Opinion was fol- not be delegated, apparently without
lowed two years later, however, by ~ regard to the potential for supervi-
Advisory Opinion No. 21, an Opin-  Sion and control that existed.
ion in which the State Disciplinary Were we to determine that the
Board adopted a different approach. lists of delegable and non-delegable

law.
Whatever the merits of the
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tasks in Advisory Opinion No. 21
fully governed the question pre-
sented here, it would be clear that a
lawyer would be aiding the unautho-
rized practice if the lawyer permitted
the nonlawyer to prepare and sign
correspondence to clients providing
legal advice (because it would be
“contact with clients . . . requiring

ever, is broader than just giving
guidance. We must also be con-
cerned in issuing this opinion with
the protection of the public interest
in avoiding unauthorized practice,
and we must be aware of the use of
this opinion by various bar organiza-

of the State Disciplinary Board, for
the rendering of legal advice) or determining when there has been a
permitted the nonlawyer to prepare violation of a Standard of Conduct.
and sign correspondence to opposing
counsel or unrepresented persons as opposed to guidance, it is not
threatening legal action (because it adequate to say that substitution of
would be “contacting an opposite
party or his counsel in a situation in  judgment for that of his or her own
which legal rights of the firm’s constitutes a violation of the appli-
clients will be asserted or negoti- cable Standards. The information for
ated”). It is our opinion, however, determining what supervision was
that applying the lists of tasks in given to the nonlawyer, that is, what
Advisory Opinion No. 21 in a was and was not a substitution of
categorical manner runs risks of bothlegal knowledge and judgment, will
over regulation and under regulation always be within the control of the

of the use of nonlawyers and, attorney alleged to have violated the
thereby, risks both the loss of the applicable Standards. To render this
efficiency nonlawyers can provide  guidance enforceable, therefore, it is
and the loss of adequate protection necessary to find a violation of the
of the public from unauthorized Standards prohibiting aiding a
practice. Rather than being applied nonlawyer in the unauthorized
categorically, these lists should practice of law whenever a lawyer
instead be considered good general
guidance for the more particular
determination of whether the repre-
sentation of the client has been
turned over, effectively, to the
nonlawyer by the lawyer permitting
a substitution of the nonlawyer’s
legal knowledge and judgment for

others that he or she has effectively
substituted the legal knowledge and
judgment of the nonlawyer for his or
her own.

Thus, a lawyer is aiding a
nonlawyer in the unauthorized
practice of law whenever the lawyer
that of his or her own. If such creates a reasonable appearance to
substitution has occurred then the  others that the lawyer has effectively
lawyer is aiding the nonlawyer in the substituted the legal knowledge and
unauthorized practice of law whether judgment of the nonlawyer for his or
or not the conduct is proscribed by  her own.Regardless of the task in
any list.

The question of whether the
lawyer has permitted a substitution
of the nonlawyer’s legal knowledge
and judgment for that of his or her  professional judgment for a client.
own is adequate, we believe, for Nor should they be placed in situa-
guidance to attorneys in determining tions in which decisions must be
what can and cannot be delegated to made for a client or advice given
nonlawyers. Our task, here, how- based on the nonlawyer’s legal

nonlawyers in situations in which

would amount to independent
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tions, such as the Investigative Panel

For the purposes of enforcement,

knowledge, rather than that of the
lawyer. Finally, they should not be
placed in situations in which, they,
rather than the lawyer, are called
upon to use rhetorical judgment in
speaking persuasively to others in
the client’s best interests.

In addition to assisting in the
unauthorized practice of law by
creating the reasonable appearance
to others that the lawyer was substi-
tuting a nonlawyer’s legal knowl-
edge and judgment for his or her
own, a lawyer permitting this would

the nonlawyer’s legal knowledge and also be misrepresenting the nature of

the services he or she provides and
the nature of the representation in
violation of Standards of Conduct 4
and 5. It is important, then, to
recognize that in some situations
nonlawyers working for lawyers may
be more restricted in their activities
than other nonlawyers would be. In
certain areas of practice — estate
planning, insurance adjusting, debt
collection, tax preparation, real
estate transactions, title insurance,
trade associations representation, and
representation before administrative
agencies, for example — some forms

creates the reasonable appearance tof nonlawyer representation, includ-

ing rhetorical advocacy, are permit-
ted in what are arguably legal
matters. If, however, a lawyer or law
firm has been retained to represent a
client on a legal matter, it would be
inappropriate to substitute nonlawyer
representation, in the manner de-
scribed above, even though nonlaw-
yer representation, not under the
supervision of a lawyer, may be
permitted. Thus, in some situations,
a nonlawyer employee of a law firm

question, lawyers should never place will find himself or herself con-

fronted by nonlawyer representatives

they are called upon to exercise whatrepresenting clients in a manner that

would be impermissible for the
nonlawyer employee.

Applying this analysis to the
question presented, if by “prepare
and sign” it is meant that the legal
advice to be given to the client is



advice based upon the legal knowl-
edge and judgment of the nonlawyer,
it is clear that the representation
would effectively be representation
by a nonlawyer rather than by the
retained lawyer. A lawyer permitting
a nonlawyer to do this would be in
violation of Standards of Conduct
24, 4, and 5. A lawyer permitting a
nonlawyer to prepare and sign
threatening correspondence to
opposing counsel or unrepresented
persons would also be in violation of
these Standards of Conduct because
by doing so he or she creates the

including the efficiency and cost-
efficiency, of legal representation
rather than using nonlawyers as
substitutes for legal representation.
Lawyers, as professionals, are
ultimately responsible for maintain-
ing the quality of the legal conversa-
tion in both the prevention and the
resolution of disputes. This profes-
sional responsibility cannot be
delegated to others without jeopar-
dizing the good work that lawyers
have done throughout history in
meeting this responsibility.

reasonable appearance to others thatflmtn[]tﬂs

the nonlawyer is exercising his or

her legal knowledge and professional 1.

judgment in the matter.

For public policy reasons it is
important that the legal profession
restrict its use of nonlawyers to those
uses that would improve the quality,

The term “nonlawyer” includes para-
legals.

2. In addition to those opinions dis-
cussed in this opinion, there are two
other Advisory Opinions concerning
the prohibition on assisting the unau-
thorized practice of law. In Advisory

Opinion No. 23, the State Disciplin-
ary Board was asked if an out-of-state
law firm could open and maintain an
office in the State of Georgia under
the direction of a full-time associate
of that firm who was a member of the
State Bar of Georgia. In determining
that it could, the Board warned about
the possibility that the local attorney
would be assisting the nonlicensed
lawyers in the unauthorized practice
of law in Georgia. In Formal Adviso-
ry Opinion No. 86-5, an Opinion is-
sued by the Supreme Court, the Board
was asked if it would be improper for
lawyers to permit nonlawyers to close
real estate transactions. The Board
determined that it would be if the re-
sponsibility for “closing” was dele-
gated to the nonlawyer without partic-
ipation by the attorney. We view the
holding of Formal Advisory Opinion
No. 86-5 as consistent with the Opin-
ion issued here.

The language relied upon frdduber
v. Statewas later codified in
0.C.G.A. § 15-19-50.
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CLASSIFIEDS

EMPLOYMENT: ATTORNEYS

CULP ELLIOTT & CARPENTER
PLLC, a Charlotte, NC tax firm providing
sophisticated personal, corporate, interng-
tional and estate tax services to high new
worth clients and their companies is

seeking a tax and estate planning associateexperience. Applicants must be members

to join its progressive practice. Immediate
client contact and responsibility. Qualified
candidates will possess an LLM and 2
years experience in corporate tax and/or
estate planning matters. Extensive
international tax experience a plus for
corporate tax positions. Reply in confi-
dence with resume, cover letter and
transcripts to Recruiter, 227 W. Trade St.,
Suite 1500, Charlotte, NC 28202.

THE SOUTHERN ENVIRON-
MENTAL LAW CENTER, one of the
nation’s leading environmental organizar
tions, is interviewing for a staff attorney
position in its Deep South office in
Atlanta. Position requires a lawyer with
strong academics, four years litigation
experience, environmental litigation or
advocacy experience strongly preferred.
Competitive salary, excellent benefits.
Send resume and three references to
Hayley Parish, Southern Environmental
Law Center, 201 W. Main St., Ste. 14,
Charlottesville, VA 22902-5056.

INDIGENT DEFENSE CON-
TRACT ATTORNEY POSITION. The
Floyd County Superior Court in Rome,
Georgia, has an opening for an indigent
defense contract attorney, beginning Jan. 1,
1999. This is a part-time position which
allows for the private practice of law. Six (6
contract attorneys provide indigent defense
work for all indigent criminal cases in the
county, to include felonies, misdemeanors,
probation revocations and appeals. The
salary range for the position is $34,800 to
$37,200 annually. Please forward resume to
Phil Hart, Court Administrator, Floyd
Superior Court, 3 Government Plaza, Suite
326, Rome, GA 30161.

WANTED. Excellent small, congenial
AV Peachtree Center firm has room for
one to three successful lawyers. Newly
decorated spaces in well-equipped
environment. Will consider space sharing
or other relationship depending on
qualifications, experience and interest.
Receptionist, phone, fax copier and library

provided. Respond to P.O. Box 57063,
Atlanta, GA 30343.

PROSECUTING ATTORNEYS'
COUNCIL. The Plans, Research &
Publications Division has an opening for
an attorney with prior prosecution

of the State Bar of Georgia. Detailed job
description available on request. Pay and
benefits comparable to state paid assistant
district attorneys. Apply by sending a
resume to Chuck Olson, Prosecuting
Attorneys’ Council of Georgia, 3200
Highlands Parkway, Suite 420, Smyrna,
GA 30328 or contact 770-438-2550 for
further information.

ATTORNEY JOBS. Harvard Law
School calls our publication: “Probably th
most comprehensive source of nationwid
and international job openings received by
our office and should be the starting point
of any job search by lawyers looking to
change jobs.” Each monthly issue contai
500-600 current (public/private sector)
jobs. $45-3 months. Contact: Legal
Employment Report, 1010 Vermont
Avenue NW, Suite. 408-GBJ, Washington,
DC 20005. (800/296-9611) Visa/MC/
AMEX. www.attorneyjobs.com.

D D

ns

BOOKS/OFFICE FURNITURE &
EQUIPMENT

THE LAWBOOK EXCHANGE
LTD. buys, sells and appraises all major
law book sets—state and federal. For the
best prices, top quality and guaranteed
satisfaction, call toll free (800) 422-6686
for free information. Mastercard, Visa and
American Express accepted. http://
www.lawbooks.exc.com

OFFICE SPACE

DESTIN, FLORIDA. Established 10
year general trial practice near Sandestin
Resort. Average annual gross $200k-
$250k; $350k-$500k with associate. High
visibility on main highway in booming
vacation area. 2400 s.f. furnished office,
library, equipment, computers, network.
Long term lease available. Will remain “of
counsel” to aid transition. $250,000. Terms
negotiable. Reply: 30 South Shore Drive,
Destin, FL 32541.
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DECATUR-DEKALB AREA.
Attorney and secretarial offices and suites
available now at the Trinity Building, 118
East Trinity Place, Decatur. Full service for
attorney tenants and their personnel
available. Close to courthouse, MARTA
and center of Decatur. Contact one of the
following: Charles Bass, Bill Witcher or
Bob Wilson at (404) 479-4400.

GWINNETT METRO-ATLANTA
AREA. Office sharing. Two attorneys’
offices + staff. Office available with
conference and reception rooms in
Gwinnett Plantation, Gwinnet Place Mall
area, Duluth. Excellent location. Library
available. Non-smokers. Free parking. Call
Joseph Cheeley Ill. (770) 476-7674.

SERVICES

FREE REFERRALS. Nationwide
GLSP seeks attorneys to receive new
clients. Attorneys must be licensed and
maintain professional liability insurance.
There is no cost to participate, however
attorneys must follow a discounted fee
schedule. All areas of law needed. Not an
insurance plan. Contact (800) 305-6816, or
visit our website, www.legalclub.com for
information.
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